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Entered,  aooordlns  to  Act  of  Ck>nffreB8,  in  the  year  one  thousand  eiffht 

hundred  and  ninety-two, 

Bt  frank  rice,  Secbetabt  of  the  State  of  New  Tobk. 

In  trast  for  the  benefit  of  the  People  of  the  said  State,  in  the  office  of  th» 
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JUDGES  OF  THE  COURT  OF  APPEALS. 


I 


WILLIAM  C.  RUGEE,  Chief  Judge.* 
CHARLES  ANDREWS, 
ROBERT  EARL,' 
FRANCIS  M.  FINCH; 
RIIFUS  W.  PECKIIAM, 
JOHN  C.  GRAY, 
DENIS  O'BRIEN, 
ISAAC  H.  MAYNARD,» 

Associate  Judges. 


SECOND    DIVISION. 


r  DAVID  L.  FOLLETT,  Chief  Judge. 

GEORGE  B.  BRADLEY, 
!  JOSEPH  POTTER,* 

IRVING  G.  VANN, 
I  ALBERT  HAIGHT, 

I  ALTON  B.  PARKER, 

CHARLES  F.  BROWN, 

JUDSON  S.  LANDON,* 

Associate  Judges. 


>  Died  January  14,  1892. 

•Appointed  Chief  Judge,  January  19, 1892,  rice  Ruoer,  Ch.  J.,  deceased. 

'Appointed  Associate  Judge,  January  19, 1892,  rice  Earl,  J.,  appointed 
Chief  Judge. 

<  Resigned  November  28,  1891,  to  take  effect  December  7,  1891. 

^Appointed  November  28,  1891,  to  take  effect  December  7,  1891,  tic4 
Potter,  J.,  resigned. 
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Geobos  6.  Manning  et  al.,  Bespondeuts,  v.  Louis  P.  Beck  /^^     /y/^ 

et  al.,  Appellants.  ^^'  ^  ^  7' 

The  provision  of  the  General  Aflsignment  Act  (Chap.  466,  Laws  of  1877  ^  .  i  '^ 
as  amended  by  chap.  328,  Laws  of  1884,  chap.  283,  Laws  of  1886  and  /3o-  H'^'Z. 
chap.  508,  Laws  of  1887)  invalidating  preferences  in  an  assignment  for 
the  benefit  of  creditors  except  to  the  amount  of  one-third  the  net  value 
of  the  assigned  estate,  was  not  intended  to  and  does  not  prevent  a  cred- 
itor from  obtaining  payment  of,  or  security  and  thereby  a  preference 
for,  his  debt  even  from  an  insolvent  debtor,  and  while  it  ^eems,  if  he 
accepts  such  a  security  with  knowledge  that  the  debtor  intends  to  make 
an  assignment,  that  the  security  was  executed  in  contemplation  thereof, 
and  that  it  will  result  in  a  violation  of  the  provision  of  the  act,  the 
security  will  be  void;  if  the  creditor  accepts  it  m  ignorance  of  any  such 
existing  intent  on  the  part  of  the  debtor,  the  provision  does  not  apply, 
and  the  security  is  not  rendered  invalid  by  the  fact  that  the  debtor  does 
thereafter  execute  an  assignment. 

Berber  v.  Varrdmcmn  (197  N.  Y.  281),  distinguished  and  limited. 

WhiU  V.  Cotzhauten  (129  U.  S.  829),  distinguished. 

(Argued  October  6,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  on  the  first  Tuesday  of  January,  1891,  which  affirmed  a 
judgment  in  favor  of  plaintiffs,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 
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Manning  et  al.  v.  Beck  et  al.  [Dec., 

Statement  of  case. 


The  plaintiffs  in  this  action  were,  at  the  time  of  the 
commencement  thereof,  judgment  creditors  of  the  defendant 
Louis  P.  Beck,  and  they  brought  the  action  against  him,  and 
William  II.  Beck  and  H.  Israel  Weinberg,  for  the  purpose  of 
setting  aside  a  bill  of  sale  executed  by  Louis  P.,  to  William 
H.  Beck,  and  an  assignment  without  preferences  for  the  bene- 
fit of  creditors,  executed  by  Louis  P.  Beck  to  the  defendant 
11.  Israel  Weinberg.  The  complaint  alleged  that  the  bill  of 
sale  and  the  assignment  were  executed  for  the  purpose  of 
hindering,  delaying  and  defrauding  the  creditors  of  the  defend- 
ant Louis  P.  Beck,  and  it  set  forth  various  facts  supporting, 
as  the  plaintiffs  alleged,  that  statement.  The  complaint  also 
alleged  that  the  making  of  the  bill  of  sale  by  Louis  P.,  and  its 
delivery  to  the  defendant  William  II.  Beck,  and  the  making 
of  the  general  assignment  to  the  defendant  Weinberg,  were 
all  parts  of  one  transaction,  and  that  such  papers  were  exe- 
cuted in  order  to  avoid  the  statute  forbidding  the  preferring 
of  creditors  in  a  general  assignment  to  an  extent  greater- 
than  one-third  of  the  assets  of  the  person  making  the 
same.  The  plaintiffs  demanded  judgment  that  the  assign- 
ment to  the  defendant  Weinberg  should  be  adjudged  fraudu- 
lent and  set  aside;  also  that  the  bill  of  ^ale  should  be 
adjudged  fraudulent  as  against  these  plaintiffs,  and  that  the 
defendant  William  H.  Beck  should  be  directed  to  transfer  and 
deliver  the  property  mentioned  in  the  bill  of  sale,  or  so  much 
thereof  as  uiight  remain  in  his  hands  at  the  commencement  of 
this  action,  to  a  receiv^er  to  be  appointed  by  the  court,  and  that 
he  should  in  the  meantime  be  enjoined  from  disix)sing  of,  or 
meddling  or  interfering  with,  such  property;  also  that  the 
defendant  AVilliam  H.  Beck  should  be  directed  to  account  for 
and  deliver  to  the  receiver  the  proceeds  of  the  sale  of  any 
property  which  liad  been  or  might  thereafter  be  made  by  him ; 
ako  that  the  defendant  Weinberg  should  be  directed  and 
required  to  account  for  and  transfer  to  the  receiver  all  the 
property  which  had  already  or  which  might  thereafter  come 
into  his  hands  as  such  assignee,  and  that  the  receiver  should, 
after  paying  out  of  the  fund  so  coming  into  his  hands  his  law- 
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fnl  commissions  and  expenses,  dispose  of  the  same  in  payment 
of  these  plaintifiEs'  judgments,  and  that  such  judgments  should 
be  declared  a  lien  superior  to  all  other  claims  upon  the  funds 
and  property  coming  into  the  hands  of  such  receiver. 

The  defendants  by  their  answer  denied  all  allegations  of 
fraud  and  also  any  intention  to  hinder,  delay  or  defraud  the 
creditors  of  Louis  P.  Beck,  and  also  denied  various  other  of 
the  allegations  in  the  complaint. 

Upon  motion  at  Special  Term,  a  receiver  of  the  defendant 
Louis  P.  Beck  was  appointed  to  take  possession  of  and  hold 
all  the  estate,  debts,  property,  equitable  interests  and  things  in 
action  of  the  defendant  Louis  P.  Beck,  transferred  to  the 
defendant  William  H.  Beck,  or  to  the  defendant  H.  Israel 
Weinberg,  by  the  general  assignment  already  referred  to.  The 
receiver  was  directed  to  hold  such  property  pending  this  action. 
The  action  was  tried  before  one  of  the  justices  of  the  Supreme 
Court  sitting  in  equity,  and  judgment  was  thereupon  ordered 
for  the  plaintiffs  and  a  decree  was  entered  setting  aside  the 
biU  of  sale  from  Louis  P.  Beck  to  the  defendant  AVilliam  H. 
Beck,  and  also  the  general  assignment  from  Louis  P.  Beck  to 
the  defendant  Weinberg,  as  fraudulent  and  void  as  to  these 
plaintiffs.  It  was  further  decreed  that  the  defendant  William 
H.  Beck  should  account  for  and  deliver  to  the  receiver  appointed 
in  the  action  all  the  property  transferred  to  him  by  the  bill  of 
sale,  as  well  as  the  proceeds  of  all  sales  of  such  property,  or 
any  part  thereof,  as  might  have  been  made  by  him,  and  that 
he  should  account  for  all  the  property  sold  by  liim  before  the 
appointment  of  the  receiver,  to  the  full  value  thereof.  It  was 
farther  decreed  that  the  defendant  Weinberg  should  account 
for  and  turn  over  to  the  receiver  all  the  property  which  passed 
to  him  by  the  assignment ;  that  the  several  judgments  so  recov- 
ered by  these  plaintiffs  against  Louis  P.  Beck  were  and  each 
of  them  was  a  lien  superior  to  all  other  claims  upon  the  funds 
and  property  coming  into  the  hands  of  the  receiver ;  that  the 
receiver  should,  after  paying  his  lawful  commissions  and 
expenses,  pay  to  the  plaintiffs  in  tliis  action,  respectively,  the 
amounts  of  their  several  judgments,  with  interest  upon  each 
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from  the  time  of  recovering  the  same ;  and  witliin  thirty  days 
from  tlie  entering  of  the  judgment,  the  receiver  was  directed 
to  make  and  render  an  account,  and  distribute  the  funds  in  his 
hands  in  accordance  with  the  judgment  herein.  It  was  further 
adjudged  that  the  plaintiffs  should  recover  of  the  defendants 
Beck  their  costs  of  the  action. 

Upon  the  trial,  the  court  found,  among  other  things,  these 
facts,  viz. :  That  defendant  William  H.  Beck  is  a  son  of  Louis 
P.  Beck,  and  on  the  3d  of  January,  1889,  the  father  was 
indebted  to  the  son  to  the  extent  of  nearly  $5,000.  The 
father  was  the  owner  of  a  stock  of  goods  in  a  store  and  of  the 
fixtures  therein,  and  on  the  above-mentioned  day  he  conveyed 
them  all  to  his  son  by  a  bill  of  sale.  The  consideration  for 
the  execution  of  such  bill  was  an  agreement  of  the  son  to  take 
the  goods  described  in  it  as  payment  of  the  debt  due  him  and 
his  assumption  of  certain  indebtedness  of  the  father,  which  he 
agreed  to  pay,  and  the  payment  of  a  small  amount  in  cash  to 
the  father.  The  son  was  entirely  solvent  and  able  to  pay  the 
debts  which  he  assumed.  There  was  no  question  but  that  the 
consideration  for  the  bill  of  sale  fully  equalled  the  value  of 
the  goods  and  fixtures  wliich  passed  under  it. 

At  the  time  of  the  execution  of  the  bill  of  sale,  the  son  had 
not  the  slightest  knowledge  that  the  father  intended  to  make  a 
general  assignment  for  the  benefit  of  creditors.  Weinberg, 
the  assignee,  received  certain  notes  from  the  father,  but  at  that 
time  did  not  know  that  he  contemplated  making  an  assign- 
ment, and  the  assignee  was  at  all  times  ignorant  of  any  fraudu- 
lent intent  on  the  part  of  the  father. 

The  assignment  for  the  benefit  of  creditors  was  made  by 
Tjouis  P.  Beck  to  the  defendant  Weinberg  on  the  4th  day  of 
January,  1889,  in  the  afternoon,  and  the  assignee  duly  accepted 
the  trust  and  executed  a  bond  for  the  faithful  discharge  of  his 
duties,  and  the  fii^st  knowledge  William  H.  Beck  had  of  the 
making  of  the  assignment  was  on  the  morning  of  the  5th  of 
January,  18S9,  when  he  was  informed  of  the  fact  by  the 
assignee. 

At  the  time  of  the  making  of  the  bill  of  sale,  the  defendant 
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William  H.  Beck  knew  that  Louis  P.  Beck  was  insolvent.  ?^>av*^ 

The  findings  of  tlie  court  in  relation  to  the  intent  of  the  father,  v::?^ 

which  accompanied  the  execution  of  the  bill  of  sale  and  the  : .    ''ri?^^ 

assignment,  are  particularly  set  forth  in  the  opinion.  '  ;:^'5 

There  is  no  finding  that  Louis  P.  Beck  executed  the  bill  of 
sale  in  contemplation  of  making  an  assignment  for  the  benefit 
of  his  creditors. 

Other  facts  are  set  forth  in  the  opinion. 

George  F.  Danforth  for  appellants.  The  court  erred  in  its 
construction  of  the  statute  relating  to  general  assignments.  / 

(Laws  of  1877,  chap.  466 ;  Laws  of  1887,  chap.  503 ;  United 
States  V.  McClennaUy  3  Smnn.  346  ;  Coates  v.  Donnelly  94  N. 
Y.  178 ;  Williams  v.  Whedon,  109  id.  337 ;  Bank  v.  WiUiams^  > 

38  K  Y.  S.  K.  836 ;  U.  S.  K.  S.  §  5128 ;  Laws  of  1801,  chap.  1  /^ 

'   131 ;  Laws  of  1811,  chaps.  123,  248 ;  Laws  of  1812,  chaps.  8,  ' 

14;  2  R  S.  art.  3,  §  24;  Laws  of  1867,  chap.  860;  Laws  of 
1870,  chap.  92  ;  'Laws  of  1874,  chap.  600 ;  Laws  of  1884,  chap. 
328;  Laws  of  1886,  chap.  283  ;  Vamum  v.  Ilarty  119  K  Y.  ' 

105;  Fitzgerald  v.  Terann^  109  id.  441 ;  Dea/ti  v.  M.  E.  Ii, 
Co.,  119  id.  547 ;  Ireland  v.  Rathhone,  39  id.  369 ;  i?.  W.  Co,  '■    '] 

Y.Fielding,  101  id.  504;  Brown  v.  Guthrie,  110  id.  435.)  A 

The  learned  court  couples  the  assignment  and  the  bill  of  sale 
together,  and  says  each  is  a  part  of  one  transaction  and  an 
evasion  of  tlie  statute  in  relation  to  assignments.  This  is 
erroneous.  {Edwards  v.  Hall,  6  DeG.,  M.  &  G.  89;  Alex- 
ander  v.  Brame,  7  id,  539 ;  Jeffries  v.  Alexander,  8  H.  L. 
Cas.  646 ;  United  States  v.  McLennan,  3  Sumn.  345  ;  Lampson 
v.  Amoldj  19  Iowa,  479 ;  Van  Patten  v.  Burr,  52  id.  518.) 
The  judgment  sets  aside  the  sale  and  the  assignment  as  an 
evasioi^  or  fraud  upon  the  statute.  The  statute  simply  reduces 
the  preferences  and  then  distributes  the  estate  according  to  the 
<lilrections  of  the  assignor  in  his  assignment.  !No  other  conse- 
quences can  follow.  {Rex  v.  Birmingham,  8  B.  H.  29 ;  White 
T.  Cotzhaiisen,  129  IT.  S.  329.)  The  action  will  not  lie  in 
favor  of  the  plaintiffs  as  judgment  creditors.  {Spring  v. 
Short,  90  N.  Y.  638;  Lidenburgh  v.  Eerdtfeldet^,  103  id. 
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804 ;  Crovm  v.  Frothingha^n^  97  id.  105.)  The  words  of  a 
statute  are  to  be  taken  in  their  natural  and  ordinary  significa- 
tion, and  read  according  to  the  obvious  import  of  tlie  language 
without  resorting  to  subtle  and  forced  interpretation  for  the 
purpose  of  either  limiting  or  extending  their  operation* 
(Witherford  on  Statutes,  54 ;  U.  S.  v.  McClen/nan^  3  Sumn. 
346  ;  Bouchard  v.  Dias,  1  N.  Y.  201 ;  W^r  v.  Mick,  131 
m.  520;  Schr^eder  v.  Walsh,  120  id.  403.)  The  case  of 
Berger  v.  Varrelmann  (127  N.  Y.  281)  does  not  require  a  dif- 
ferent construction  in  this  case  than  that  sanctioned  by  the 
very  words  of  the  statute.  (IT.  S.  K.  S.  §§  5021,  6110 ;  Code 
Civ.  Pro.  §  2173 ;  Starin  v.  KeUy,  88  N.  Y.  418 ;  ZoMer  v. 
RUey,  100  id.  108 ;  2  R  S.  137,  §  5.)  The  judgment  appealed 
from  was  given  and  has  been  sustained  so  far,  upon  the  erro- 
neous ground  that  the  transaction  of  sale  by  John  P.  Beck  to 
"William  Beck  was  an  evasion  of  the  statute.  {Smale  v.  Burr, 
L.  R.  [8  C.  P.]  64 ;  Ramaden  v.  LupUm,  L.  K.  [9  Q.  B.]  17 ; 
Jeffries  v.  Alexander,  8  H.  L.  Cas.  646 ;  Tienieyer  v.  Turn- 
quishj  85  N.  Y.  522 ;  Knapp  v.  JUcGowan,  96  id.  86,  87.) 

Edward  F.  WeUington  for  respondents.  The  attempt  on  the 
part  of  the  defendants  to  dispose  of  substantially  the  wholei 
estate  of  Louis  P.  Beck  among  creditors  whom  he  wished  to 
prefer  in  the  distribution  of  his  assets,  so  that  the  illegal  pref- 
erences would  not  abate,  as  provided  for  in  chapter  503  of  the 
Laws  of  1887,  was  a  fraud  upon  the  statute,  and  a  fraud  upon 
these  plaintiffs  whom  they  sought  by  indirection  and  manage- 
ment to  deprive  of  its  protection.  {Manning  v.  Beck,  54 
Hun,  102 ;  35  N.  Y.  S.  R.  978 ;  Berger  v.  Varrelman,  38  id. 
813  ;  Whits  v.  Cotzhausen,  129  U.  S.  302 ;  Spellmun  v.  Freed- 
man,  54  Hun,  410 ;  Dams  v.  Harrington,  8  N.  Y.  Supp.  218  ; 
Wilcox  V.  Payne,  Id.  407;  /  W.  Co.  v.  Payne,  11  id.  408.) 
The  assignment  and  bill  of  sale  must  be  construed  as  one 
instrument  and  transaction.  {Loos  v.  Wilkinson,  110  N.  Y. 
195,  209 ;  Sweetzer  v.  Smith,  20  N.  Y.  S.  R  62 ;  Southard 
V.  Benner,  72  K  Y.  424,  427 ;  Berger  v.  Varrelmann,  38  N. 
Y.  8.  R.  813 ;   F  N.  Bank  v.  Bard,  13  N.  Y.  Supp.  691.) 
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The  bill  of  sale  cannot  stand  upon  the  sole  ground  that  William 
was  a  purchaser  for  value.  (  Union  Bank  v.  Wamery  12  Hun, 
306-308  ;  Wood  v.  Htmt,  38  Barb.  302 ;  BHggs  v.  MerrpX, 
68  id.  400 ;  FuOertan  v.  Vail,  42  How.  Pr.  294 ;  JeweU  v. 
Noieware,  30  Hun,  194;  Billings  v.  BUlings,  31  id.  67.) 

Peokham,  J.  Bj  chapter  503  of  the  laws  of  this  state, 
passed  in  1887,  it  was  enacted  tlmt  '^  In  all  general  assignments 
of  the  estates  of  debtors  for  the  benefit  of  creditors  hereafter 

made,  any  preference  created  therein shall  not  be  valid 

except  to  the  amount  of  one-tliird  in  value  of  ttie  assigned 

estate  left  after  deducting the  costs  and  expenses  of 

executing  such  trust ;  and  should  one-third  of  the  assets  of  the 
assignor  be  insufBcient  to  pay  in  full  the  preferred  claims  to 
which,  under  the  provisions  of  this  section,  the  same  are 
^pUcable,  then  the  said  assets  shall  be  applied  to  the  payment 
of  the  same  jE>ro  roto  to  the  amount  of  said  preferred  claims." 

The  provisions  of  this  act  have  teen  under  review  in  the 
second  division  of  this  court  in  the  case  of  Berger  v.  VarreU 
man/n  (127  N.  Y.  281),  and  whatever  has  been  therein  decided 
we  regard  as  conclusive  upon  us  to  the  same  extent  as  if 
decided  by  us.  That  action  was  brought  by  judgment  cred- 
itors of  the  assignor,  to  set  aside  a  judgment  entered  against 
them  by  confession  as  in  fraud  of  an  assignment  by  them  exe- 
cuted immediately  after  the  confession  of  such  judgment,  and 
to  recover  for  the  benefit  of  the  estate  of  the  assignors  the 
amount  realized  on  the  sale  under  the  judgment  The  ground 
of  the  action  was  that  the  judgment  was  confessed  by  the 
judgment  debtors  in  contemplation  of  the  subsequent  assign- 
ment made  by  them  and  for  the  purpose  of  creating  a  pref- 
erence by  such  judgment  for  more  than  the  amount  pemutted 
by  the  statute. 

It  was  held  that  the  provisions  of  the  act  were  not  confined 
to  preferences  in  the  assignment  itself,  but  that  they  applied 
to  those  created  by  a  separate  instrument  in  contemplation  of 
the  assignment,  including  all  the  instrumentalities  which  the 
insolveift  debtor,  in  contemplation  of  such*general  assignment, 


f  * 


•!.=    V 


i     •* 


t   \ 


J 


8  Manning  et  al.  v.  Beck  et  al.  [Dec.* 


Opinion  of  the  Court,  per  Pbckram,  J. 


voluntarily  employed  to  give  a  preference.  But  a  question 
arose  in  the  case  whether  the  act  applied  aa  against  a  judg* 
ment  creditor  by  confession,  vrho  had  no  knowledge  that  the 
debtor  confessing  the  judgment  intended  to  follow  it  with  an 
assignment. 

The  learned  chief  judge  in  the  course  of  the  opinion  con- 
sidered (not  decided)  the  case  upon  the  theory  that  the  creditor 
had  no  knowledge  when  he  took  his  confession  of  judgment 
tliat  the  debtor  contemplated  making  a  general  assignment, 
and  said  that  he  thought  it  might  well  be  decided  upon  that 
theory,  but  because  some  of  his  brethern  thought,  in  the 
absence  of  a  finding  of  fact  that  the  creditor  had  this  knowl- 
edge, the  judgment  by  confession  should  not  be  set  aside,  but 
allowed  to  stand  as  a  valid  preference  to  the  extent  of  one- 
third  of  the  estate  of  the  assignors,  he  proceeded  to  discuss  the 
question  of  knowledge  by  the  creditor,  and  from  the  whole 
evidence  he  came  to  the  conclusion  that  the  creditor  had  such 
knowledge,  and  that  the  court  was  required,  under  the  rule  as 
to  implying  facts,  to  infer  in  support  of  the  judgment  under 
review  that  the  creditor  knew  when  he  took  liis  confession  of 
judgment  and  made  his  levy  that  the  judgment  debtor  then 
contemplated  making  a  general  alignment. 

A  majority  of  the  court  agreed  in  this  view,  and  the  judg- 
ment by  confession  was  set  aside.  Some  of  the  members, 
however,  thought  that  the  fact  of  knowledge  could  not  be 
implied,  and,  as  it  had  not  been  found,  they  dissented  from  the 
views  of  the  majority. 

This  case  is,  therefore,  authority  for  holding  that  when  the 
creditor  has  knowledge  that  the  judgment  is  confessed  by  the 
debtor  in  contemplation  of  his  assignment  for  the  benefit  of 
creditors,  the  judgment  under  the  facts  set  forth  in  the  case 
will  be  regarded  as  in  violation  of  the  statute. 

The  case  under  discussion  here  does  not  come  within  the 
authority  of  that  just  cited.  A  careful  examination  of  some 
additional  facts  found  by  the  learned  court  herein  is  necessary 
in  order  to  determine  precisely  what  is  the  status  of  the  case 
before  us.     By  the  fifty-first  finding  the  court  found  that  the 
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bill  of  sale  and  the  aseignment  to  Weinberg  were  one  trans- 
action and  were  both  made  for  the  purpose  and  with  the 
intent  on  the  part  of  the  vendor  and  assignor  to  elieat,  hinder 
and  defraud  his  creditors,  and  to  divide  his  property  among 
creditors  whom  he  wished  to  prefer  in  violation  of  the  laws  of 
the  state  of  New  York  forbidding  the  creation  of  preferences 
in  any  assignment  to  an  extent  greater  than  the  assets  of  the 
person  making  such  assignment,  and  for  the  purpose  of  evad- 
ing such  statute  and  cheating  and  defrauding  his  said  other 
creditors. 

By  the  fifty-second  finding  the  court  found  that  the  vendee 
William  H.  Beck  liad,  at  the  time  of  the  making  of  the  bill  of 
sde,  actual  knowledge  of  tlie  intent  of  the  vendor  and  assignoi 
(his  father)  to  cheat,  hinder,  delay  and  defraud  his  creditors. 

By  the  fifty-third  finding  the  court  found  tliat  the  two  Becks, 
father  and  son,  at  the  time  when  the  bill  of  sale  was  executed 
and  for  a  long  time  prior  thereto,  had  connived  and  conspired 
together  to  cheat  and  defraud  the  creditors  of  the  father  and 
to  dispose  of  all  his  property  of  any  value  among  his  friends 
whom  he  wished  to  prefer,  in  violation  of  the  laws  of  the  state 
of  New  York  prohibiting  any  preferences  beyond  the  amount 
of  one-third  of  the  assets  of  the  person  making  the  general 
assignment. 

In  the  first  of  these  three  findings  the  intention  of  the  vendor 
and  assignor  Beck  is  alone  spoken  of.  The  finding  in  sub- 
stance is  that  it  was  his  intention  to  cheat  some  of  his  creditors 
by  dividing  his  property  among  other  creditors  whom  he 
wished  to  prefer,  in  violaticm  of  the  laws  of  New  York,  and 
by  evading  those  laws.  The  court  finds  that  this  intention  of 
the  elder  Beck,  the  son  William  H.  Beck  had  actual  knowledge 
of  at  the  time  of  the  making  of  the  bill  of  sale. 

It  is  not  claimed  that  the  first  above-mentioned  finding  was 
intended  to  refer  to  these  instruments  as  having  been  executed 
with  the  intent  to  hinder,  delay  or  defraud  creditors  under 
those  sections  of  the  statute  relating  to  fraudulent  conveyances. 
(2  R.  S.  137,  §§  1-8.)  The  learned  counsel  for  the  plaintiflFs 
cites  the  findings  for  the  sole  purpose  of  sustaining  his  claim 
SiCKELs— Vol.  LXXXIV.        2 
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that  the  bill  of  sale  and  aeaignment  were  jset  aside  because 
upon  their  face  they  were  a  fraud  upon  the  statute  relating  to 
preferences  in  general  assignments. 

The  exact  extent  of  the  knowledge  imputed  to  the  son  by 
the  second  of  these  findings  is  rendered  somewhat  plainer  by 
referring  to  the  sixteenth  and  one  hundred  and  first  findings 
of  fact  made  by  the  court  upon  the  request  of  the  defendants. 

Those  findings  are  respectively  (1)  that  at  the  time  of  the 
purchase  by  the  son  from  the  father  through  this  bill  of  sale, 
the  son  did  not  know  that  tlie  father  intended  making  a  general 
assignment  for  the  benefit  of  his  creditors ;  (2)  that  the  son 
first  learned  of  the  assignment  made  by  his  father  to  Weinberg, 
the  day  after  it  was  made,  when  he  was  told  of  it  by  the 
assignee. 

So  far  as  the  son  is  concerned,  taking  into  consideration  his 
ignorance  of  the  existence  of  any  intention  on  the  part  of  his 
father  to  thereafter  make  an  assignment,  all  the  knowledge 
that  can  be  imputed  to  him  by  the  fifty-second  finding  is  that 
he  knew  of  his  father's  intention  to  execute  the  bill  of  sale 
and  that  it  would  operate  as  a  preference  to  those  creditors 
benefiting  by  it  Of  any  intention  on  the  part  of  the  father  to 
hinder  and  defraud  creditors  by  making  an  assignment  upon 
the  heels  of  the  bill  of  sale,  the  son  is  by  the  express  finding 
of  the  court  entirely  acquitted.  The  court  in  order  to  char- 
acterize the  intent  of  the  father,  connects  the  execution  of  the 
bill  of  sale  on  one  day,  with  the  execution  of  the  assignment 
on  a  subsequent  day  and  calls  them  one  transaction,  and  then 
finds  that  both  were  made  for  the  purpose  of  hindering  and 
defrauding  the  creditors  of  the  father  by  dividing  his  prop- 
erty in  a  manner  not  permitted  by  the  statute. 

These  findings  show  the  fact  that  a  preference  was  inten- 
tionally given  to  the  son  and  others  by  the  execution  of  the 
bill  of  sale  bv  the  insolvent  father,  and  unless  that  fact  consti- 
tnted  a  violation  of  the  statute  as  to  preferences,  there  is  no 
finding  that  the  son  was  aware  of  any  intent  on  the  part  of  the 
father  to  violate  that  statute. 

It  is  claimed  that  the  fifty-third  finding  is  a  finding  of  actual 
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fraud  and  conspiracy  separated  from  the  bill  of  Bale  and  afiaign- 
ment,  and  in  which  fraud  they  were  the  calminating  acts. 

Bearing  in  mind  the  ignorance  of  the  son  as  to  any  intent 
on  the  part  of  the  father  to  make  an  assignment,  and  the  resolt 
of  the  finding  is  that  the  father  meant  to  pay  or  secure  some 
of  his  creditors  by  making  this  bill  of  sale,  and  the  son  con- 
spired with  the  father  to  that  end,  the  effect  of  which  the 
court  says  would  be  to  prefer  some  of  the  creditors  to  a  greater 
amount  than  one-third  of  the  property  of  the  vendor,  and  this 
connivance  aud  action  the  court  characterizes  as  a  conspiracy 
to  cheat  and  defraud  creditors  and  a  violation  of  the  laws  of 
New  York  in  regard  to  preferences.  There  was  no  conspiracy 
to  execute  this  bill  of  sale  and  to  thereafter  make  an  assign- 
ment, for  the  court  finds  the  son  was  i^orant  of  an  intent  by 
the  father  to  execute  such  an  instrument,  and  indeed  it  fails  ta 
find  even  that  the  father  had  such  intention  when  the  bill  of 
sale  was  made. 

Of  course  a  mere  conspiracy  to  cheat  and  defraud  amounts 
to  nothing  {Brdckett  v.  Oriswcld^  112  N.  Y.  454),  and  if  an 
intent  to  defraud  creditors  is  only  proved  by  the  doing  of  per- 
fectly lawful  acts,  the  mere  fact  that  such  acts  are  charged  as 
being  done  pursuant  to  a  conspiracy,  is  immaterial.  The  find- 
ing of  the  court  of  an  intent  to  cheat  and  defraud  creditors  i& 
based  upon  the  finding  of  a  conspiracy  to  dispose  of  all  the 
father's  property  among  his  friends  in  violation  of  this  statute, 
and  the  alleged  intent  to  illegally  dispose  of  the  property  or  to 
violate  the  statute,  is  based,  so  far  as  the  son  is  concerned,  upon 
the  fact  of  the  execution  of  the  bill  of  sale  by  the  father,  with 
the  knowledge  and  connivance  of  the  son,  the  result  of  which 
was  to  give  a  preference  to  the  son  and  those  other  creditors 
whose  debts  were  to  be  paid  by  the  son.  If  this  were  an  illegal 
act,  where  the  son  was  in  ignorance  of  any  intent  on  the  part  of 
the  father  to  thereafter  execute  a  general  assignment,  then 
such  act  might  be  characterized  as  one  which  did  hinder,  delay 
find  defraud  creditors ;  otherwise  not. 

My  examination  of  these  findings  of  fact  has  been  quite 
minute  because  of  the  claim  made  by  the  learned  counsel  for 
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the  plaintiffs  that  there  was  a  substautial  finding  of  fraud  under 
the  statutes  relating  to  fraudulent  conveyances,  irrespective  of 
any  alleged  fraud  arising  from  an  intentional  evasion  or  attempt 
at  evasion  of  the  act  of  1887,  but  I  cannot  see  that  any  such 
construction  can  be  fairly  placed  upon  what  has  been  found 
by  the  trial  court.  A  reference  to  the  opinions  of  the  court 
makes  the  matter  still  more  clear,  as  it  there  appears  that  the 
-case  was  decided  upon  the  theory  that  the  bill  of  sale  and  the 
assignment  must  be  construe^  together,  and  although  there 
was  a  cunningly  devised  scheme  to  accomplish  by  indirection 
what  he  was  prohibited  by  statute  from  doing  directly,  the 
vendor  and  assignor  must  be  held  to  have  failed  in  such  purpose. 
The  question  is,  therefore,  now  fairly  before  us,  whether  a 
creditor  who  procures  it  bill  of  sale  from  an  insolvent  debtor 
in  payment  of  or  as  security  for  an  honest  and  subsisting  debt, 
and  in  ignorance  of  any  intention  on  the  part  of  the  debtor  to 
make  thereafter  a  general  assignment,  can  hold  it  as  against 
the  world,  even  though  the  property  passing  under  the  bill  of 
sale  exceed  one-third  of  the  assets  of  the  vendor.  If  the 
preference  were  contained  in  the  general  assignment  itself, 
we  have  no  trouble  in  concluding  that  it  would  be  unlawful 
if  in  excess  of  the  one-third  of  the  assets  of  the  assignor, 
entirely  irrespective  of  the  question  whether  the  creditor  was 
ignorant  of  the  preference  when  the  assignment  was  made,  or 
whether  he  was  ignorant  of  the  intention  of  the  assignor  to 
make  such  assignment.  In  that  case  the  assignor  attempts  to 
ilo  in  the  very  instrument  itself  4hat  which  the  statute  says  he 
shall  not  do  in  such  an  instrument.  The  inhibition  of  the 
statute  is  not  limited  to  the  condition  that  the  creditor  shall  be 
in  ignorance  of  the  preference.  Such  preference  shall  not 
be  made,  says  the  statute,  and  if  made,  it  sliall  be  void  for  the 
•excess  over  one-third  the  assets.  If  the  creditor  attempt  to 
take  the  preference,  he  does  it  by  virtue  of  the  very  instrument 
which  the  statute  says  shall  not  give  it,  or  if  it  do  give  it,  that 
it  shall  be  void  for  the  excess.  There  is  no  room  for  argument 
in  such  case ;  but  it  is  an  entirely  different  matter  where  a 
preference  is  given  by  reason  of  an  instrument  which  the 
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debtor  ordinarily  has  full  power  to  execute  and  deliver  for  the 
very  purpose  of  tliereby  giving  a  preference,  and  wbicli  a 
creditor  has  like  full  power  Jo  receive  for  the  purpose  of 
thereby  receiving  Buch  preference.  In  euch  case  it  seems  to- 
me an  important  consideration  to  inquire  whether  at  the  time 
the  security  wae  taken  or  tlie  debt  paid  the  creditor  knew  the 
debtor  was  insolvent  and  intended  to  follow  the  bill  of  sale  by 
an  assignment  for  the  benefit  of  hiH  creditors  and  to  thus  divest 
himself  of  all  control  over  his  property.  If  he  bad  such 
knowledge  it  would  be  entirely  proper,  as  was  held  by  the 
second  diyieion,  to  regard  tbe  confession  of  judgment  as  one 
of  tbe  instm mentalities  employed  by  the  debtor  in  contempla- 
tion, of  making  an  assignment  for  the  purpose  of  giving  a 
preference  in  violation  of  the  act.  Whether  it  should  be 
regarded  as  one  of  snch  instrumentalities  ought,  as  it  seems  t^ 
us,  to  depend  somewhat  upon  the  ^tate  of  mind  of  the  creditor. 
If  he  liad  knowledge  that  the  debtor  intended  to  make  an 
assignment  and  that  the  security  was  given  with  the  intent 
that  it  should  result  in  consequence  of  the  assignment  in  a 
violation  of  the  provisions  of  the  act,  then  we  think  the  security 
should  be  adjudged  ineffectual.  In  such  case  the  creditor  in 
effect  participates  with  the  debtor  in  an  attempt  to  violate  the 
act ;  but  e^en  then  how  far  the  judgment  should  go  is  worthy 
of  some  inquiry  when  the  question  shall  arise.  Whether  it 
should  set  aside  the  whole  security  or  leave  it  to  fare  with  the 
rest  under  the  assignment  to  the  extent  of  one-third  of  the 
debtor's  assets  in  accordance  witli  the  act,  we  do  not  now 
determine. 

It  is  said  that  tlie  statute  is  aimed  at  the  debtor  and  his 
action  alone,  and  that  it  does  not  affect  the  creditor,  and  lience 
if  the  debtor  make  an  illegal  preference  and  tims  violate  the 
statute,  the  intent  or  knowledge  of  tlie  creditor  is  immaterial, 
and  the  preference  in  excess  of  the  amount  permitted  by  the 
statute  most  be  disregarded.  This  may  well  be  true  when  the 
preference  which  the  debtor  makes  is  contained  in  the  very 
instrument  described  in  the  statute.  Any  preference  the 
debtor  therein    makes   which   runs   counter  to   the   statute. 
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must  be  treated  as  the  statute  directs,  and  the  intent  of  the 
assignor  in  giving  the  preference  is  wholly  immaterial. 
But  the  statute  does  not  and  was  not  intended  to  prevent  a 
creditor  from  obtaining  payment  of  or  a  security,  and  thereby 
a  preference  for  his  debt,  even  from  an  insolvent  debtor,  and 
where  a  court  is  asked  to  set  aside  a  security  which  is  discon- 
nected from  and  prior  to  any  general  assignment,  on  the  ground 
that  it  is  in  violation  of  the  act  in  relation  to  preferences  in 
general  assignments,  it  at  once  becomes  a  question  whether 
that  act  was  ever  intended  to  cover  a  case  where  the  creditor, 
obtaining  or  availing  himself  of  such  securities,  was  ignorant 
of  any  existing  intention  on  the  part  of  the  debtor  to  there- 
after perform  an  entirely  separate  act  and  make  a  general 
assignment.  It  does  not,  in  terms,  cover  such  a  case,  and  we 
think  it  should  not  be  thus  extended  by  construction. 

In  MTiite  v.  Cotzhau^en  (129  U.  S.  329)  it  appeared  that  it 
was  the  intention  of  the  debtor  by  the  means  he  adopted,  to 
give  to  his  mother  and  relatives,  and  it  was  their  intention  to 
obtain  a  preference  over  all  other  creditors,  and  what  was  done 
was  in  execution  of  a  scheme  for  the  appropriation  of  the  estate 
by  the  debtor's  family  to  the  exclusion  of  the  other  creditors, 
thereby  avoiding  a  general  assignment.  In  tliat  case  the 
Supreme  Court  was  administering  the  law  of  Illinois,  and  the 
learned  judge,  in  the  course  of  liis  opinion,  said  that  where  an 
insolvent  debtor  recognizes  the  fact  that  he  can  no  longer  go 
on  in  business  and  determines  to  yield  the  dominion  of  his 
entire  estate,  and  in  execution  of  that  purpose,  or  with  intent 
to  evade  the  statute,  transfers  all,  or  substantially  all,  his  prop- 
erty to  a  part  of  his  creditors  in  order  to  provide  for  them  in 
preference  to  other  creditors,  the  instrument  or  instruments  by 
which  transfers  are  made,  and  that  result  is  reached,  whatever 
their  form,  will  be  held  to  operate  as  an  assignment,  the 
benefits  of  which  may  be  claimed  by  any  creditor  not  so  pre- 
ferred who  will  take  appropriate  steps  in  a  court  of  equity  to 
enforce  the  equality  contemplated  by  the  statute.  Such,  said 
tlie  judge,  we  think  is  the  necessary  result  of  the  decisions  in 
the  highest  court  of  Illinois. 
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be  act  there  under  coosideration  was  a  statute  of  Illinois 
libitlng  the  preference  in'an  asaignment  of  any  debt  or 
Uty  over  auotlier  aud  declaring  such  preference  void, 
oking  the  facts  into  cunsideratioD  as  shown  in  that  case, 
a  Bcheme  entered  into  by  all  the  family,  debtor  and  cred- 
I,  to  give  and  to  obtain  a  preference  over  all  other  creditora 
by  means  of  such  scheme  to  appropriate  the  entire  estate 
nch  debtor  to  his  own  family  aud  to  the  exclusion  of  all 
T  creditors,  it  possibly  might  not  be  a  great  strain  upon  the 
ite  to  hold  such  a  scheme  void.  But  we  have  no  snch  case, 
ead  of  a  scheme  shared  in  by  the  creditors  to  appropriate 
jertyin  evasion  of  the  statute,  there  is  entire  ignorance 
n  the  part  of  the  creditor  of  any  such  scheme  and  therein 
fact  that  the  creditor  is  only  doing  an  act  which  has  always 
itofore  been  entirely  legal,  viz.,  obtaining  security  for  and 
lably  thereby  a  preference  in  the  payment  of  his  debt  from 
nsolvent  debtor. 

n  the  case  in  the  Supreme  Court  it  is  recognized  that  the 
ate  of  Illinois  does  not  contravene  the  general  rule  that  a 
tor  when  financially  embarrassed,  may  in  good  faith  com- 
■nise  his  liabilities,  aeli  or  transfer  projwrty  in  payment  of 
te,  or  mortgage  or  pledge  it  as  security  for  debts,  or  create 
jn  upon  it  by  means  of  a  judgment  confessed  in  favor  of 
creditor.  Bat  all  these  acts  which  might  otherwise  be  valid 
which  a  creditor  would  have  the  right  to  avail  himself  of, 
to  be  declared  void  if  the  debtor  has  at  that  time  recog- 
d  the  fact  that  he  can  no  longer  go  on  in  liis  business.  Our 
ate  does  not,  in  terms,  cover  such  a  case  and  differs  also 
n  the  lUinois  statute,  which  declares  void  all  preferences. 
:  does  not  seem  to  us  that  either  the  letter  or  the  spirit  of 
statute  covers  a  case  where  the  creditor  is  ignorant  of  any 
nded  violation  of  the  statute  by  the  debtor,  and  where  tlie 
of  l^e  creditor  is  simply  to  obtain  security  for  the  paj- 
it  of  an  honest  debt  due  from  the  debtor  to  himself. 
Te  are  disposed  to  agree  with  the  Supreme  Court  of  Penn- 
ania  as  the  doctrine  of  that  court  is  announced  in  Lake 
re  Banking  Co.  v.  Fuller  (110  Penn.  St.  15S),  where  the 


16 


Manning  et  al.  v.  Bbck  et  al. 


[Dec., 


Opinion  of  the  Court,  per  Pbckham ,  J. 


court  says:  "Nor  can  we  agree  that  a  mere  intent  of  the 
debtor,  anexpressed  to  the  creditor,  to  give  him  a  preference 
by  paying  or  secaring  the  debt,  although  he  at  the  time  con- 
templated and  soon  after  executed  a  general  assignment, 
operated  to  defeat  such  preference  on  the  ground  tliat  it  is 
contrary  to  the  act  of  1843.  Such  an  intent  is  not  unlawful 
and  cannot  be  inferred  from  a  proper  act.  But  even  if  it 
were,  the  creditor  who  has  a  perfect  right  to  accept  payment 
or  security  of  his  debt,  and  has  not  participated  in  the  alleged 
unlawful  intent^  should  not  be  compelled  to  forfeit  his  prefer- 
ence in  that  amount.  He  at  least  is  innocent  and  may  in  good 
conscience  hold  the  advantage  he  has  obtained." 

It  has  been  urged  that  by  this  construction  the  statute  may 
be  easily  evaded.  It  is  said  a  failing  debtor  may  prefer  his 
favorite  creditors  by  separate  instruments  and  then  make  a 
general  assignment,  and  as  a  result  his  favored  creditors 
will  be  paid  in  full  and  those  provided  for  in  the  assign- 
ment will  get  nothing.  Those  creditors,  however,  who  par- 
ticipated in  or  were  cognizant  of  the  intent  of  the  debtor, 
could  not  avail  themselves  of  their  securities  beyond,  at 
any  rate,  the  statutory  rate  {Berger  v.  Varrehnann^  above 
referred  to),  and  as  to  those  creditors  who  were  ignorant 
of  any  such  intent  it  is  not  perceived  that  any  great  mis- 
fortune would  attend  the  allowance  of  their  securities  in  the 
same  way  as  has  been  legal  for  a  long  number  of  yeara 
past  The  debtor  might  also  neglect  to  make  an  assignment 
and  then  it  would  look  as  if  the  acts  of  preference  would  be 
legal.  .  The  statute  of  1887  at  any  rate  does  not  cover  such  a  state 
of  facts  and  we  do  not  feel  at  liberty  to  enlarge  its  provisions 
by  construction  so  as  to  bring  such  facts  within  the  condemna- 
tion of  the  statute.  If  it  be  thought  good  policy  so  to  do,  the 
legislature,  and  not  this  court,  is  the  body  to  which  application 
should  be  made  to  eflfect  such  change  in  the  law. 

There  are  many  other  facts  testilied  to  before  the  trial  court, 
and  not  herein  alluded  to,  which  the  counsel  for  plaintiffs  claims 
are  evidence  of  actual  fraud  on  the  part  of  the  defendants 
herein,  within  the  statute  relative  to  fraudulent  conveyances. 
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indings  of  the  court,  as  we  have  Been,  go  upon  the  ground 
lie  intent  of  the  debtor  to  violate  the  statute  of  1887  wag 
d,  and  hence  a  hindrance  and  delay  to  creditors.     The 

fraud  has  not  been  found  and  we  do  not  feel  like  die- 
;  of  this  case  npon  a  fact  not  found  or  passed  upon  hy 
urt  below,  while  repudiating  the  real  ground  upon  which 
dgment  was  founded.  The  actual  fraud  claimed  by  the 
3I  for  the  pl^ntiSs  may  be  proved  on  the  new  trial  and 
nd  as  a  fact  by  the  court  or  jury,  will  dispose  of  the  case 
or  of  plaintiffs. 

think  the  judgment  should  be  reversed  and  a  new  trial 
id,  with  costo  to  abide  the  event. 

concur,  except  Eabl,  J.,  not  voting. 
Igment  reversed. 


_4  J008S,  Appellant,  v.  Christian  Fby  et  al.,  Bespondents.  /3  3  "  3  /  3^  ■ 

led  nomaii  may  take  arfd  hold  real  property  as  a  joint  teoant  with 

Lusbaod,  and  where  by  a  deed  to  herselt  and  lier  husband  it  appears    >    ^m  436 

ly  that  the  intent  was  to  convey  to  her  not  merely  as  a  wife,  but ^ — " 

■ately.  by  virtue  of  her  individual  right,  as  Joint  tenant  with  him, 
las  the  right  to  dispose  of  her  interest  independent  of  her  husband. 
1  premises  were,  in  1882,  purchased  by  F.  and  his  wife,  each  con' 
.ting  to  the  purchase -money  from  his  and  her  separate  estate.  The 
.sAtbe  grant  were  to  "the  parties  of  the  second  part  as  joint  tenants 
to  their  heirs  and  assigns."  and  the  habendum  clause  was  to  them 
ioint  tenants  and  not  as  tenants  in  common."  The  wife  subsequently 
eyed  her  interest  in  the  premises  to  plaintiff.  In  an  action  for  a 
tion  thereof.  !ifld,  that  the  wife  tooli  and  held  as  Joint  tenant  witb 
lusband,  not  as  tenant  by  the  entirety;  that  she  had  power  to  con- 
Mid  by  her  deed  plaintiff  acquired  her  interest  (g  3,  chap,  200,  Laws 
(48,  as  amended  by  chap.  375,  Laws  of  1846);  and  that  the  action 
maintainable.  (Code  Civ.  Pro.  g  1532.) 
V.  A'unan  (92  N,  Y.  152),  distinguished. 

ued  October  8,  1891;  decided  December  1,  1891.) 

PEAL  from  judgment  of  the  General  Term  of  the  City 
of  Brooklyn  entered  upon  an  order  made  February  24, 
licttELs— Vou  LXXXIV.         3 
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1890,  which  affirmed  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  was  an  action  of  partition. 

The  defendants  Christian  Fey  and  Louise  Fay  are  husband 
and  wife,  and  in  1882,  they  bought  the  premises  described  in 
the  complaint,  each  contributing  to  the  purchase-money  from 
his  and  her  own  property.  The  words  of  grant  were  to  them 
"  the  parties  of  the  second  part  as  joint  tenants  and  to  their 
heirs  and  assigns  forever,"  and  the'  habendum  clause  was  to 
them  "aa  joint  tenants  and  not  as  tenants  in  common."  Sul)- 
sequently  Louise,  the  wife,  conveyed  her  interest  in  the  prem- 
ises to  the  plaintiff.  The  court  below,  at  Trial  and  at  General 
Terms,  held  that  the  action  could  not  be  maintained,  on  the 
ground  that  the  defendants  had  acquired  and  held  the  prem- 
ises as  tenants  by  the  entirety,  and  the  wife  could  not  convey 
as  she  did. 

James  C.  Church  for  respondents.  The  fact  that  the  haben- 
dum clause  of  the  deed  contained  the  statement  that  the 
grantees  took  as  joint  tenants  and* not  as  tenants  in  common 
was  insufficient  to  so  vest  the  title  in  them,  as  under  the  com- 
mon law  they  take  as  tenants  by  the  entireties.  (4  Wait's  Act. 
&  Def.  lYO ;  Torrey  v.  Torrey,  14  N,  Y.  430 ;  liogers  v. 
Johison^  5  Johns.  Ch.  430 ;  Nash  v.  Mitchell^  71  N.  Y.  199 ; 
Bertles  v.  Nunan^  92  id.  161 ;  ZcyimUein  v,  Bram^  100  id. 
12 ;  Fitzgerald  v.  Quann^  109  id.  445.) 

77.  C,  Canra^y  for  appellant.  All  natural  persons  may  be 
joint  tenants  with  each  other,  and  husband  and  wife  may  hold 
as  joint  tenants  and  tenants  in  common.  (Tiedeman  on  Real 
Prop.  163,  §  264 ;  4  Waite's  Act.  &  Def.  170 ;  2  Kent's  Comm. 
132 ;  4  id.  363 ;  Mooi^e  v.  Mo(yt^e,  47  K  Y.  467 ;  1  Washb. 
on  Real  Prop.  [3d  ed.]  579 ;  2  Bl.  Comm.  182 ;  Preston  on 
Estates,  132 ;  2  Preston  on  Abstracts,  41 ;  Hiclcs  v.  Cochran^ 
4  Edw.  Ch.  107 ;  McDermott  v.  French,  15  K  J.  Eq.  78; 
Cloos  V.  CJoos,  55  Hun,  450 ;  24  Abb.  [JST.  C]  219.)  It 
was  the  intention  of  the  grantor  and  grantees  that  the 
latter  should  acquire  and  become  seized  of   the  property 
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conveyed  as  joint  tenants,  and  this  they  had  a  right  to  do, 
although  they  held  the  relation  to  one  anotl^er  of  husband  and 
wife.  (Laws  of  1848,  chap.  200,  §  3 ;  Laws  of  1849,  chap. 
375.)  Joiut  tenants  may  maintain  partition.  (Code  Civ.  Pro. 
§  1532 ;  1  Washb.  on  Eeal  Prop.  457.)  It  is  claimed  in  this 
ease  that  in  consequence  of  the  fact  that  the  defendants  are 
husband  and  wife,  they,  therefore,  took  title  to  the  said  prop- 
erty under  the  common-law  rule,  as  tenants  by  the  entirety. 
This  is  not  tenable.  (Laws  of  1849,  chap.  375 ;  Laws  of  1848, 
chap.  200,  §  3 ;  Stewart  on  Husband  &  Wife,  §  310 ;  Laws  of 
1880,  chap,  472 ;  ZomUein  v.  Bram,  100  K  Y.  12.)  A  joint 
tenant  may  sell  his  share  and  the  tenancy  then  becomes  a  ten- 
ancy in  common.  (Tiedeman  on'Keal  Prop.  158,  §  238.)  The  ^  -  vVp 
habendum  clause  in  the  deed  to  defendants  should  be  construed  -[^^^ 
in  accordance  with  the  intent  of  the  parties.     (2  K.  S.  748,  §  2.)               '         % 

Gbay,  J.  Prior  to  the  passage  of  the  various  acts  by  the 
legislature  of  this  state  for  the  benefit  of  married  women  (in 
the  years  1848,  1849,  1860  and  1862),  the  common-law  rule  .'/; 

obtained  that  by  a  conveyance  to  husband  and  wife,  they  could  ''' 

only  take  and  hold  the  estate  as  tenants  by  the  entirety.  It 
was  immaterial  to  affect  the  quality  of  their  holding,  whether  ^  . 

the  estate  was  given  to  them,  or  acquired  by  their  joint  pur-  ■ 

chase.     Words  of  grant  which,  to  separate  persons,  would  con- 
vey in  joint  tenancy,  to  husband  and  wife  would  convey  by  > 
entireties.     They  could  not  take  and  hold  otherwise.     They 

♦  were  seized  each  of  the  whole,  and  neither  could  sell  without  1 
the  consent  of  the  other.     (Williams  on  Real  Property,  208  ; 

2  Kent's  Com.  110,  132 ;  Jackson  v.  Stevens^  16  Johns.  113, 
115.)  This  estate  of  tenancy  by  the  entirety  has  but  one 
feature  in  common  with  that  of  a  joint  tenancy,  and  that  is  in 

*  the  right  of  survivorship.  In  all  other  essential  respects  they 
differ.  The  estate  which  vests  by  virtue  of  a  grant  jointly  to 
husband  and  wife  is  peculiarljr  the  result,  or  product  of  the 
marriage  relation,  and  depends  for  its  continuance  upon  the 
unity  of  man  and  wife. 

Lately,  at  our  October  term,  we  had  occasion,  in  Steltz  v. 
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Schreck  (128  N.  Y.  263),  to  consider  the  effect  iipoa  this  tenancy 
by  the  entirety  of  the  severance  of  the  marriage  relation  by  a 
divorce,  and  we  held  that  husband  and  wife  then  held  as  tenants 
in  common.  This  result,  it  was  considered^  flowed  logically 
from  the  peculiar  cause  for  the  tenancy  by  the  entirety.  It 
depended  upon  the  continuance  of  the  marriage  relation,  and 
ceased  with  its  cessation. 

When  the  Married  Women's  Acts  were  passed,  the  effect  was 
to  relieve. them  from  various  disabilities,  under  which  they 
were  at  common  law,  and  to  qualify  them,  to  the  extent  speci- 
fied in  the  acts,  to  act  as  unmarried  women  might  with  respect 
to  their  separate  estates,  and  to  vest  them  with  the  same 
capacity  for  the  acquisition  of  a  separate  property  as  though 
they  were  unmarried  women.  The  disabilities  were  not  wholly 
removed,  but  only  to  the  extent  that  the  statutes,  by  their  plain 
reading,  must  be  taken  to  have  changed  the  common  law  as 
affecting  the  legal  status  of  married  women.  By  section  3  of 
chapter  200  of  the  Laws  of  1848,  as  amended  by  chapter  375 
of  the  Laws  of  1849,  it  was  provided  that  "  any  married  female 
may  take  by  inheritance,  or  by  gift,  grant,  devise  or  bequest^ 
from  any  other  person  than  her  husband  and  hold  to  her  sole 
and  separate  use,  and  convey  and  devise  real  and  personal 
property,  or  any  interest  or  estate  therein,  and  the  rents,  issues 
and  profits  thereof,  in  the  same  manner  and  with  like  effect  as 
if  unmarried,  etc." 

The  subsequent  legislation  of  1860  (Chap.  90)  and  1862 
(Chap.  172)  provided  that  all  property  owned  by,  coming  to,  or 
acquired  by  a  married  woman  as  her  separate  property  ''  shall, 
notwithstanding  her  marriage,  be  and  remain  her  sole  and 
separate  property  *  *  *  and  shall  not  be  subject  to  the 
interference  or  control  of  her  husband,  or  liable  for  his  debts," 
and  that  she  may  sell  and  convey  such  property  as  if  she  were 
unmarried.  In  Me£ker  v.  Wright  (76  N.  Y.  262),  it  was  con- 
sidered by  the  learned  judge,*  who  delivered  the  opinion  in 
that  case,  that  this  legislation  had  abrogated  the  common-law 
rule  governing  a  conveyance  to  husband  and  wife.  But  in 
that  view  a  majority  of  the  judges  did  not  concur  and  the 
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appeal  was  decided  upon  another  point.  When,  lat 
case  of  Bertlea  v.  NuTtan  (92  N.  Y.  152),  it  became 
to  consider  the  effect  of  the  changes  wrought  by  the  ] 
of  this  state  in  the  status  of  the  married  woman  a1 
law,  the  majority  of  the  court  concurred  with  Judg 
his  opinion  that  whatever  the  efEect  of  a  conveyance  t 
and  wife  was  prior  to  1S4S,  it  so  remained  thereaftei 
considered  that  the  provisions  of  the  legislative  acta 
of  married  women  did  not  define  what  estate  the  hii 
wife  shall  take  in  lands  conveyed  to  them  jointly,  an 
l^slature  did  not  contempUte  the  abrogation  of  i 
mon-law  unity. 

"  The  common-law  incidents  of  marriage,"  it  was 
"  are  swept  away  only  by  express  enactments."  The  < 
80  fully  discussed  and  the  authorities  and  legislation  i 
erally  reviewed  by  Judge  Eabl,  as  to  relieve  us  from  th' 
of  repetition.  Whatever  was  the  previous  drift  of  the 
in  this  and  in  other  courts,  the  ease  of  BerUea  v,  iTi 
be  held  as  firmly  establishing  the  proposition  tliat  th< 
law  rnle  as  to  the  unity  of  the  husband  and  wife  ha 
abrogated  by  tlie  legislation  of  this  state,  with  respec 
tenancy  of  real  property  when  conveyed  to  them  r 
snch  a  description.  Those  expressions  of  the  learn 
in  bis  opinion  in  that  case,  which  speak  of  the  wife' 
receive  conveyances,  or  of  their  force  and  effect  in 
the  estate  granted,  liave  reference  to  the  case  of  : 
made  to  tlie  wife  in  connection  with  her  husband,  ai 
not  be  read  as  importing  otherwise  in  the  constructi 
statutes.  Nothing  in  tliat  decision  holds  against  th< 
the  married  woman's  capacity,  to  hold  real  property 
tenant  with  her  husband,  provided  that  it  is  the  plaii 
the  deed  of  conveyance,  as  expressed  in  the  words 
If  it  appears  plainly  that  she  takes,  not  merely  as 
but  separately,  by  virtue  of  her  individual  right,  the: 
would  come  witliin  the  express  words  of  the  enabli 
mente  of  1848  and  1849,  which  conferred  the  capa4 
the  married  woman  to  acquire  by  grant  or  otherwise 
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these  actfi  a  husband  and  wife  may  be  made  joint  tenants,  or 
tenants  in  common,  where  the  intention  is  made  plain  by 
express  words.  This  must  be  so,  if  we  would  give  to  them 
meaning  and  force. .  The  disabilities  of  the  woman,  which 
were  the  consequences  of  her  coverture  at  common  law,  were  , 
incompatible  with  modern  notions  and  with  that  recognition 
of  her  natural  rights,  which  a  changed  condition  of  things  in 
the  world  compelled,  and  the  legislation  of  the  state,  com- 
mencing with  the  year  1848,  was  the  outcome  of  such  forces 
of  thought. 

The  imity  of  husband  and  wife,  caused  by  the  marriage  rela- 
tion, continued  to  subsist,  notwithstanding  legislation,  for  it 
had  not  expressly  abrogated  that  rule  of  the  common  law. 
The  utmost  it  had  done  was  in  express  enactments  to  confer 
especial  capacities  and  powers  upon  the  married  woman,  among 
which-  were  the  power  to  take  property  as  though  she  were 
unmarried  and  the  power  to  dispose  of  it  as  such.  Legisla^ 
tion  had  almost  entirely  relieved  her  of  her  common-law  disa- 
bilities, but  the  rule  of  strictness  in  the  construction  of  statutes 
changing  the  common  law  forbids  extending  the  effect  of  an 
act  beyond  what  is  required  to  give  it  a  reasonable  and  proper 
effect.  Berile%  v.  Nunan  did  not  deny  a  full  operation  to  the 
legislative  enactments  ;  it  simply  applied  this  rule  of  construc- 
tion and  confined  the  operation  to  what  the  language  of  the 
acts  clearly  imported,  and  as  they  did  not  in  terms  withdraw 
the  married  female  wholly  from  her  status  under  the  law,  as  it 
existed  prior  to  the  Revised  Statutes,  nor  defined  the  kind  of 
estate  which  would  vest  in  her  by  a  grant  jointly  to  her  and 
her  husband,  the  prior  rule  of  the  common  law  remained  in 
force  and  qualified  the  interest  of  each  as  a  tenancy  by  the 
entirety  ;  where,  by  virtue  of  their  union  of  person,  each  was 
seized  as  of  the  whole  estate,  with  the  right  of  survivorship 
and  without  the  right  of  independent  alienation.  But  in  the 
case  before  us  the  operation  of  the  common-law  rule  was 
obviated  by  the  intention  of  the  grantor  as  shown  by  the* 
express  words  of  the  grant,  and  the  case  was  brought  within 
the  purview  of  the  enabling  acts  and  so  the  wife  took  and 
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held  as  joint  tenant  with  her  husband.  TIiis  intereBt 
therefore,  alienable  by  her  and  was  acquired  by  the  pla 
through  her  conveyance  kihini.  That&cquiBitionoutitlec 
ander  the  Code  (§  1532)  U>  bring  the  action  for  a  partiti* 

For  the  reasons  given,  I  thiifk  the  judgments  of  the  Sf 
and  of  the  General  Terms  should  be  reversed  and  a  new 
ordered,  with  costs  in  all  the  courts  to  abide  the  event  oi 
trial 

All  concur.  , 

Judgments  reversed. 

Maria  Mclock  v.  James  A.  Byknes,  Respondent,  Fann 
BvBNEa,  as  Assignee,  etc..  Appellant. 

A  Judgment  recovered  on  an  indebte<]ne«8  incuned  hy  defendant  be 
of  his  failure  to  pay  over  rents  collecled  by  him  aa  agent  is  bsrr 
hJB  dlschar^  in  bankruptcy.  Tbe  cause  of  action  in  such  ft  case 
a  debt  created  by  defendant  "while  acting  in  a  fiduciary  capt 
within  the  meaning  of  the  providlon  of  the  Bankrupt  Act,  declaris. 
such  a  debt  shall  not  be  discharged  by  bankruptcy  proceedings. 
R.  8.  g  5117.) 

/( leemi  said  provision  does  not  apply  to  cases  of  implied,  but  oi 
thoae  technical  trusts  which  are  actually  and  expresaly  conatitut 
the  parties. 
(Argued  October  6,  1891;  decided  December  1,  1891.) 

Appeal  by  Fannie  J,  Byrnes,  as  assignee  of  the  judg 
rendered  in  this  action,  from  order  of  the  General  Ten 
the  Supreme  Court  in  the  first  judicial  department,'  i 
January  16,  1891,  which  affirmed  an  order  of  the  Sf 
Term  granting  a  perpetual  stay  of  proceedings. 

The  nature  of  the  proceeding  and  the  facts,  so  fi 
material,  are  stated  in  the  opinion. 

A.  C.  Ffanfioll  for  appellant.  The  alleged  dischar| 
bankruptcy  granted  to  the  respondent  does  not  bar  the  a 
lant's  claim.  {V.  S.  R.  S.  §  5117;  Blumenstiel  on  I 
ruptcy,  540,  541 ;  Argall  v.  Jacobs,  87  N.  Y.  llM ;  Ctm 
Bowling,  3  id.  21fi ;  Mnnrm  v.  Upton,  50  id.  59:1 ;   Tnlr 
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Harris^  93  id  667 ;  McDonald  v.  Davisj  105  id.  508  ;  Fag^icm 
V.  KnoXy  8  J.  &  S.  41.)  The  question  as  to  the  character  of 
the  original  debt  should  not  be  tried  in  this  summary  proceed- 
ing upon  affidavits.  {Monroe  v.  Upton^  50  N.  Y.  593 ;  Schu-- 
mun  V.  Stross^  52  id.  404 ;  Blumenstiel  on  Bankruptcy,  553.) 

.  SamH  J,  Croois  for  respondent.  The  order  was  justified 
from  the  facts  and  warranted  by  the  practice  in  like  cases. 
{Monroe  v.  Upton.,  50  K  Y.  593.)  The  fact  that  the  whole 
or  a  part  of  the  consideration  for  the  note  was  moneys  collected 
by  the  bankrupt  for  Fannie  J.  Byrnes,  as  her  agent,  does  not 
present  a  case  of  a  debt  created  by  fraud,  or  while  acting  in  a 
fiduciary  character,  within  the  meaning  of  the  section  exempt- 
ing such  a  debt  from  the  operation  of  the  discharge.  {Law- 
rence V.  Harrington^  15  N.  Y.  S.  R.  867;  Hennequinv. 
Clews,  77  N.  Y.  427.)  The  appellant,  as  assignee  of  the 
judgment,  cannot  attack  tlie  regularity  of  the  proceedings 
leading  to  the  discharge  to  which  her  assignor  was  a  party, 
collaterally,  nor  can  she  assert  any  element  existing  in  the 
judgment  debt,  not  asserted  prior  to  and  shown  by  the  judg- 
ment, to  impeach  the  operation  of  the  discharge.  As  to  the 
character  of  the  debt  the  judgment  is  conclusive,  and  the 
previous  cause  of  action,  whatever  it  was,  became  merged  in 
the  judgment.  (20  Abb.  [X.  C]  218-220.)  Delay  in  the 
prosecution  of  the  proceedings  leading  to  the  discharge  could 
not  be  imputed  to  prevent  its  operation  or  use.  (Palmer  v. 
iriisaey,  87  X.  Y.  303 ;  McDonald  v.  Dams,  105  id.  508.) 

RuGER,  Ch.  J.  The  defendant,  upon  showing  a  discharge 
from  his  debts  made  August  25. 1890,  in  proceedings  in  bank- 
ruptcy commenced  in  1878,  moved  for  a  perpetual  stay  of 
proceedings  against  Fannie  J.  Byrnes,  as  assignee,  from 
collecting  a  judgment  rendered  against  him  on  August  8, 
1877,  in  the  Supreme  Court  of  this  state  in  favor  of  Maria 
Mulock.  The  judgment  purported  to  have  been  rendered  in 
an  action  commenced  in  September,  1873,  upon  a  promissory 
note  for  $2,500,  executed  by  the  defendant  June  1,  1870,  and 
payable  to  the  order  of  Fannie  J.  Byrnes  one  year  after  date. 
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jreet.  This  note,  soon  after  ite  delivery 
I  Mrs.  Mulock,  and  she  recovered  judj 
879,  Mrs.  Mulock  aieigned  tlie  judgment 
ind  she,  as  assignee  thereof,  opposed  the  i 
at  the  note  upon  which  snch  jndgmei 
8  given  to  her  by  the  defendant  upon  aui: 
o  have  been  incurred  by  the  defendant  ' 
tiary  character,  as  an  agent  in  the  collecti 
Tune,  1870. 

>poeition  to  the  motion  was  based  upon  e 
evised  Statutes  of  the  United  States,  pro' 
t  created  by  the  frand  or  embezzlement  c 
by  his  defalcation  as  a  public  ofiicer,  or  \ 
;iary  character,  sliall  be  discharged  by  pn 
xy ;  but  the  debt  may  be  proved  and  t 
ihall  be  a  payment  on  account  of  encb  de 
rst  question  that  presents  itself  on  this  st 
jr  the  creditor  has  shown  the  case  of  a  df 
)fendant  while  acting  in  a  fiduciary  chara 
ling  of  the  Bankrupt  Law.  Tlie  credit 
d  to  show  that  the  relation  of  principal 
etween  her  and  her  husband,  and  that  he  ( 
ler  agent,  and  she  argues  from  that  fact  i 
a  fiduciary  character  in  transacting  such 
been  frequently  held  in  cases  of  controlHi 
angnage  of  the  Bankrupt  Law  does  not  ap 
)d  trusts ;  but  only  to  those  technical  trus 
!ind  expressly  constituted  by  the  parties. 
th,  2  How.  fU.  S.]  202 ;  JVeai  v.  Chr. 
9nanv.  Cotting,  104  Mass.  245  ;  Henn^u 
.  427  ;  Palmer  V.  nuaaey,  87  id.  303.) 
held  in  the  (Jhapman  case,  under  the  Ba 
that  a  factor  who  receives  the  goods  of  an 
it  proceeds,  was  not  acting  iti  a  tiduciar 
within  the  meaning  of  that  act  Justice  McLbah 
the  opinion  of  the  court,  saying:  "  The  cases  ennni 
.  defalcation  of  a  public  oflRcer,'  '  executor,'  '  adi 
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^  guardian,'  ^  trustee,'  are  not  cases  of  implied  but  special  trusts, 
and  the  *  other  fiduciary  capacity '  mentioned  must  mean  the 
same  class  of  trusts.  The  act  speaks  of  technical  trusts  and 
not  those  which  the  law  implies  from  the  contract." 

In  ^eal  v.  Clark^  the  court  adopted  the  same  construction 
and  applied  it  to  the  act  of  1867. 

It  was  held  in  Hennequi/n  v.  Clews  (77  N.  Y.  427),  that  the 
Bankrupt  Law  of  1867,  although  difiering  somewhat  in  lan- 
guage from  that  of  1841,  was  not  changed  in  meaning  and 
was  subject  to  the  same  construction,  and  the  definition  given 
to  the  words  "  fiduciary  character  "  in  that  act  by  the  Cka/pmarb 
case  were  adopted  and  applied  in  construing  the  similar  provision 
in  the  act  of  1867.  Judge  Chukoh,  in  writing  the  opinion  in 
that  case,  adopts  the  language  of  Justice  McLean  and  says 
the  same  view  has  been  taken  in  the  cases  of  Cronan  v. 
Cotting  (104  Mass.  245),  Orover  v.  CUrvUrti  (8  Xatl.  Bk.  Keg. 
312),  Owsley  v.  Cabin  (15  id.  489),  In  re  Smith  (8  id.  401.) 

Judge  Finch  said  in  Paliner  v.  Ilussey  (87  N.  Y.  307), 
that :  "  It  is  settled  in  this  court,  in  supposed  accordance  with 
the  doctrine  of  the  federal  courts,  that  the  *  fiduciary  capacity  * 
intended  by  the  Bankrupt  Act,  relates  to  technical  trusts,  not 
merely  such  as  the  law  implies  from  the  contract,  but  actual 
and  expressly  constituted,"  citing  Hennequin  v.  Clews ;  and 
further,  that  the  evidence  and  the  afiidavits  in  the  case  under 
consideration  "  show  no  other  or  different  trust  or  fiduciary 
relation  than  such  as  may  be  said  always  to  exist  in  a  case  of 
agency.  In  every  such  case  there  is  an  element  of  trust  and 
confidence,  so  that  a  breach  of  duty  may  be  said  to  be  a  breach 
of  trust,  but  the  agent  is,  nevertheless,  not  a  fiduciary  within 
the  meaning  of  the  Bankrupt  Act" 

There  are  other  questions  involved  in  the  case,  which  we 
think  are  fatal  to  the  appeal,  but  the  point  considered  is  so 
clearly  settled  by  authoritv  that  it  is  unnecessary  to  spend  time 
in  further  discussion. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Laijben  C.  Woodruff,  Eespondent,  v.  The  New  York, 
Lake  Erie  and  Western  Eailroad  Company  et  al., 
Appellants. 

In  the  disposition  of  a  trust  estate,  the  trust  fund  must  bear  the  expenses 
of  its  administration,  and  this,  although  no  provision  therefor  is  made 
in  the  instrument  of  trust. 

Trustees  and,  it  seems,  others  acting  in  a  fiduciary  character,  are  entitled 
to  reasonable  allowances  for  costs  and  expenses  incurred  in  the  course  of 
the  performance  of  their  duties,  out  of  a  fund  which  has  been  secured  or 
protected  by  their  efforts.  This  right  incliides  all  reasonable  fees  paid 
attorneys  and  counsel  for  services  in  litigations  successfully  prosecuted 
for  the  benefit  of  the  fund. 

So  also,  when  one  of  many  persons  having  a  common  interest  in  a  trust 
fund,  at  his  own  expense,  takes  proper  proceedings  to  secure  it,  or  save  it 
from  destruction  and  restore  it  to  the  purposes  of  the  trust,  he  is  entitled 
to  an  allowance  for  his  services  and  to  reimbursement  out  of  the  fund 
from  those  who  accept  the  benefit  of  his  efforts. 

The  Supreme  Court  has  authority  over  such  a  fund,  with  power  to  make 
distribution  and  to  grant  allowances  to  the  one  by  whose  efforts  it  has 
been  secured  or  preserved. 

Where  the  amount  and  value  of  such  expenses  and  services  have  been' 
determined  by  the  court  below  upon  contradictory  evidence,  this  court 
has  no  power  to  review  its  conclusions. 

Plaintiff  was  one  of  three  trustees  appointed  by  and  under  a  mortgage- 
given  by  a  railroad  company  to  secure  certain  of  its  bonds.     Said  com- 
pany subsequently  executed  a  lease  of  its  road  to  plaintiff  for  the  unex- 
pired term  of  its  charter  on  consideration  that  he  should,  among  other 
things,  pay  the  interest  upon  said  bonds  and  the  principal  at  maturity. 
This  liability  plaintiff  assumed  without  any  consideration  or  prospect  ot 
personal  benefit,  but  solely  in  the  interest  and  for  the  protection  of  the- 
bondholders,  and  with  the  understanding  that  he  should  transfer  it  on 
the  same  terms  to  the  E.  R.  Co.;  he,  in  pursuance  of  this  understanding, 
leased  the  road  to  that  company,  it  agreeing  to  make  the  payments  and 
perform  the  covenants  in  the  lease  to  plaintiff.     The  E.  R.  Co.  entered 
into  possession,  and  after  performing  its  covenants  and  paying  the  inter- 
est on  the  bonds  for  several  years,  defaulted,  became  insolvent  and  its 
assets  went  into  the  h&nds  of  a  receiver.    An  action  to  foreclose  said 
mortgage  was  brought  by  said  trustees  against  the  mortgagor,  plaintiff 
individually,  and  the  successors  of  the  E.  R.  Co.,  which  resulted  in  a 
judgment  for  a  sale  and  for  a  deficiency  against  the  mortgagor  and 
plaintiff.    Plaintiff  commenced  and  carried  on  a  series  of  litigations  in 
his  individual  name  against  the  E.  R.  Co.,  its  receiver  and  others,  to« 
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compel  payment  to  the  bondholders  of  the  unpaid  interest.  These 
litigations  resulted  in  the  collection  of  a  fund,  which  was  deposited 
in  a  bank  to  the  credit  of  the  trustees.  In  a  proceeding  to  obtain 
certain  allowances  for  plaintiff's  services  and  expenses  in  prosecuting 
said  litigations,  held,  that  in  so  doing,  plaintiif  was  performing  a  trust 
duty  and  was  entitled  to  an  allowance  for  his  necessary  costs  and 
expenses  and  to  a  compensation  for  his  services,  at  the  rate  usually 
awarded  to  executors  and  administrators. 
Lent  V.  Hoimrd  (89  N.  Y.  169),  distinguished. 

(Argued  October  5,  1891;  decided  December  1,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Oourt  of  the  city  of  Buffalo,  made  July  14, 1891,  which  aflSrmed 
an  order  of  Special  Term  directing  the  allowance  and  payment 
of  certain  sums  of  money  to  plaintiff  out  of  a  fund  collected 
in  the  action  and  on  deposit. 

The  nature  of  the  proceedings  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

John  G.  MUbum  for  appellants.  The  court  had  no  power 
to  make  the  allowance  in  question.  {McLean  v.  Freeman^  f  0 
N.  Y.  89 ;  AUy.'Genl.  v.  N.  A.  Z.  Ins.  Co.,  91  id.  57;  Perry 
on  Trusts,  §§  894,  910 ;  Sturgea  v.  Stewart,  31  Vt.  54 ;  Hoi- 
lister  V.  Stewart,  111  N.  Y.  644 ;  Jones  on  Corporate  Bonds, 
etc.,  §§  287,  289,  291.)  If  the  plaintiff  was  entitled  to  an 
allowance  as  a  trustee  the  luTnp  allowance  of  $2,529.26,  which 
is  five  per  cent  on  the  entire  recovery,  is  error  in  the  absence 
of  an  agreement  to  that  effect,  as  only  the  commissions  allowed 
executors  could  be  awarded.  {Meacham  v.  Steimes,  9  Paige, 
398 ;  In  re  Schell,  53  K  Y.  263  ;  Downing  v.  Marshall,  37 
id.  380.)  The  allowance  of  interest  upon  the  disbursements 
was  improper,     (Perry  on  Trusts,  §  910.) 

Edward  C.  RandaU  for  appellant.  Woodruff  was  not 
in  the  prosecution  of  this  lawsuit  a  trustee  for  anybody. 
{Woodruff  V.  Erie  R,  Co,,  93  K  Y.  613;  122  id.  197;  7 
N.  Y.  S.  K.  814;  In  re  Atty.-Genl  v.  Ins.  Co.,  91  N.  Y. 
61 ;  Savage  v.  Shermun,  87  id.  285.)  The  amount  the  court 
3>elow  could  have  allowed  Woodruff  would  have  l)een  about 
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le  commission  of  an  executor  or  gaardian.  (Phomi^ 
lice,  28  Hun,  629 ;  Jn  re  Moffat,  24  id.  325.)  The 
IS  not  warranted  in  allowing  his  alleged  disbareements 
eaeon  that  there  was  no  proper  evidence,  (1)  that  they 
BF  made ;  (2)  that  the;  were  proper  and  necessary. 
farUin,  10  Daly,  122 ;  Code  Civ.  Pro.  %  2734;  Good- 
rSrim,  25  N.  Y.  S.  R.  204.) 

M.  S.  Peck  for  respondent  Tfie  question  as  to  whether 
any  allowance  should  be  mad^  and  if  any,  what  the  amount  of 
such  allowances  should  be,  was  purely  a  question  of  discretion 
with  the  court  below.  That  discretion  has  been  exercised  and 
in  the  same  direction  by  each  court  below  and  is  not  now  the 
subject  of  review  by  this  court.  (DotvUnff  v.  Clift,  101  N.  T. 
673 ;  Schwinger  t.  Raymond,  105  id.  648 ;  Skids  v.  Water- 
man,  37  N.  Y.  S.  R  134.)  The  court  below  had  power  to 
make  the  allowance  granted  by  the  order  appealed  from  under 
the  circumstances.  ( Woodruff  v.  K  P.  Co.,  25  Hun,  246 ; 
Doicnin^  v.  Mar8haU,Z1  N.  Y.  280 ;  In  re  Alty.-Genl  v. N. 
A.  L.  Ins.  Co.,  91  id.  57 ;  2  Perry  on  Trusts  [3d  ed.]  §  910 ; 
E.  t&  S.  P.  P.  Co.  V.  MiUer,  57  Vt.  146 ;  Be  parte  PliU,  2 
Wall.  453 ;  White  v.  Pearer,  7  Hate,  278 ;  Thovxpgon  y. 
Calhan,  2  Coll.  90;  Rogers  v.  Po«8,4:  Johns.  Ch.  608.)  As  to 
the  allowance  made  by  the  court  below  to  Lucius  N.  Bangs  as 
counsel,  he  is  not  affected  by  any  of  the  questions  raised  against 
Woodniff.  {Eic  -parte  Plitt,  2  Wall  479.)  All  the  contro- 
versy by  these  appellants  as  to  the  amount  of  Woodruff's 
allowance  for  money  disbursed  lias  passed  tlie  point  of  dis- 
cussion. The  court  below  with  power  to  do  so  has  fixed  that 
fact  and  that  matter  is  adjudicated.  (2  Perry  on  Trusts  [3d 
ed.]  §  911 ;  Lent  v.  Howard,  89  N.  Y.  169.) 

Roger,  Ch.  J.  The  object  of  this  proceeding  was  to  obtain 
certain  allowances  out  of  a  fund  in  court  for  the  plaintiff's 
services  and  expenses  in  prosecuting  certain  litigations  result- 
ing in  the  creation  of  such  fund.  The  fund  was  procured  by 
the  prosecution  of  the  lessees  of  the  Erie  and  Genesee  Yalley 
Railroad  upon  a  covenant  in  its  lease  whereby  they  were  obli- 
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^ted  to  pay  the  amount  of  certain  bonds  at  maturity  and  the 
annual  interest  thereon  to  the  holders,  secured  by  a  mortgage 
upon  such  road  executed  to  the  plaintiff  and  two  others  as 
trustees  for  their  benefit. 

Both  parties  are  here  asking  for  the  distribution  of  this  fund 
by  the  court,  if  it  has  the  power  to  order  distribution.  We 
think  there  is  no  doubt  as  to  the  authority  of  the  court  over 
the  fund.  Tor  the  purposes  of  this  discussion,  the  plaintiff 
may  be  regarded  as  the  sole  trustee  under  the  mortgage,  inas-' 
much  as  one  of  such  tinistees  had  died  before  any  litigation 
ensued,  and  the  other  took  no  active  part  in  administering  the 
trust  The  bondholders, 'who  were  permitted  by  the  court  to 
litigate  the  question,  opposed  the  granting  of  any  allowances 
from  the  fund.  The  Special  Term  ordered  such  allowances  to 
be  made,  and  the  General  Term  affirmed  the  order. 

The  evidence  tended  to  show  that  the  plaintiff  had  incurred 
large  liabilities,  made  large  expenditures  and  performed  valu- 
able services  in  the  prosecution  of  the  several  actions  which 
produced  the  fund  in  dispute,  and  was  industriously  engaged 
for  the  period  of  nearly  thirteen  years  in  pushing  them  to  a 
successful  conclusion. 

The  amount  and  value  of  such  expenses  and  services  have 
been  fixed  by  the  courts  below  upon  contradictory  evidence, 
and  we  are  not,  therefore,  at  liberty  to  review  their  conclusions 
upon  the  facts.  The  sum  allowed  was  quite  large,  amounting 
to  about  twenty-five  per  cent  of  the  sum  recovered,  but  it  must 
be  borne  in  mind  that,  without  the  action  of  the  plaintiff,  there 
would  have  been  no  fund  to  distribute,  and  that  for  a  long 
period  of  time,  without  assistance  from  the  beneficiaries  of  the 
fund,  and  against  an  energetic  and  untiring  opposition,  he  reso- 
lutely prosecuted  the  actions  which  resulted  in  recovering  the 
8um  of  upwards  of  fifty  thousand  dollars,  now  lying  on  deposit 
in  the  Metropolitan  Trust  Company  of  New  York,  to  the 
4;redit  of  the  trustees  and  subject  to  the  order  of  the  court. 

It  is  a  cardinal  principle  in  the  disposition  of  trust  estates, 
that  the  trust  fund  shall  bear  the  expenses  of  its  administration, 
and  that  one  who  successfully  conducts  a  litigation  in  aui/re 
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the  benefit  of  a  fund,  aliall  be  protected  in  the  dis- 
tribntion  of  eiicli  fund  for  the  expenses  iieceasarily  incnrred 
by  him  in  the  performance  of  liis  dnty.  {In  re  Holden,  126 
N.  T.  589;  Trustees  v.  Oremough,  105  U.  S.  527.) 

It  is  laid  down  as  an  elementary  rale  in  Perry  on  Trusts, 
that  "trufltees  have  an  inherent  equitable  right  to  be  reim- 
bursed all  expenses  which  they  reasonably  incur  in  the  execu- 
tion of  the  truBt,  and  it  is  immaterial  that  there  are  no  pro- 
Tinons  for  such  expenses  in  the  instrument  of  trust.  If  a  per- 
eon  undertakes  an  ofBce  for  another  in  relation  to  property,  he 
has  a  natural  right  to  be  reimbursed  all  the  money  necessarily 
expended  in  the  performance  of  the  dnty.  (Lewin  on  Trusts, 
p.  557 ;  Perry  on  Tnists,  §  910.) 

This  right  is  extended,  not  only  to  necessary  traveling 
expenses,  but  to  all  reasonable  fees  paid  for  legal  advioe  in  the 
dischai^  of  his  dntiee,  and  in  most  of  the  states  includes  com- 
pensation for  time,  labor  and  trouble.  (Perry  on  Trusts, 
|§  910,  917,  918.) 

It  was  held  in  Wetmore  v.  Parker  (52  N.  Y.  450),  tliat  this 
court  has  decided  in  two  cases  {Doumiiig  v.  Marshall  and 
DeCourval  v.  Ray,  37  N.  Y.  380)  that  the  Special  Term  has 
power  to  makeallowances  to  trustees  and  others  acting  in  a  fidu- 
ciary capacity,  for  all  expenses  necessarily  incurred  in  the  faith- 
ful performance  of  their  duties,  including  counsel  fees.  In 
Downing  v,  MarahaU  (supra)  the  court  said  "  that  persons  act- 
ing en  mitre  droit,  as  executors,  administrators,  tmstees,  guar- 
dians, receivers,  etc.,  are,  upon  afaithful  execution  of  their  trusts, 
to  be  indemnified  out  of  the  trust  property  for  all  expenses  nec- 
essarily incurred  in  the  faithful  performance  of  their  duties." 

There  can  be  no  reasonable  doubt  but  that  the  general  rule 
is  that  trustees  and  others  acting  in  a  fiduciary  capacity  are 
entitled  to  reasonable  allowances  for  costs  and  expenses 
incurred  in  the  course  of  the  performance  of  their  duties,  out 
of  a  fund  which  has  been  secured  or  protected  by  their  efforts. 

It  is  claimed,  however,  that  the  plaintiff  was  not  a  trustee 
"for  the  bondholders  and  in  securing  tlie  fund  in  question,  was 
not  acting  for  the  bondholders,  but  was  engaged  in  protecting 
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hiB  own  personal  interest     We  do  not  think  that  this  claim  is 
Supported  by  the  facts  of  this  case. 

>The  proof  shows  that  the  plaintiff  and  two  other  persons 
were  appointed  tmstees  under  a  mortgage  made  by  the  Erie 
and  GenesQ^  Valley  Railroad  Company  in  1871,  to  secure  bonds 
to  the  extent  of  one  hundred  and  twenty  thousand  dollars, 
issued  and  negotiated  for  the  purpose  of  obtaining  money  for 
the  construction  of  its  railroad.  It  does  not  appear  that  the 
plaintifi  had  any  other  interest  in  such  railroad  than  as  trustee 
under  such  mortgage,  until  the  circumstances,  hereinafter 
related,  took  place,  which  gave  him  a  certain  interest  therein. 
On  November  1,  1871,  the  railroad  company  executed  a  lease 
of  the  road  to  him  for  the  unexpired  term  of  its  charter,  upon 
the  consideration  that  he  should,  among  other  things,  pay  the 
annual  interest  accruing  on  said  bonds  and  also  the  principal 
sum  of  said  bonds  at  the  maturity  thereof.  It  was  further 
provided  in  the  lease  that  upon  the  payment  of  sucli  bonds  by 
the  said  plaintiff,  or  the  Et*ie  RaU/voay  Company^  the  annual 
rent  of  such  railway  should  be  reduced  to  one  dollar  and  taxes. 
On  the  8th  day  of  November  thereafter,  the  plaintiff  executed 
a  lease  of  the  railroad  to  the  Erie  Railway  Company,  upon  the 
agreement  of  that  company,  that  it  should  make  the  payments 
and  perform  the  covenants  agreed  to  be  made  and  performed 
by  him,  and  therenpon  the  Erie  Railway  Company  entered 
into  the  possession  of  such  railroad  and  performed  the  cove- 
nants made  by  it,  and  paid  the  interest  on  such  bonds  until  the 
year  1874,  when  it  defaulted  in  such  payment. 

This  default  continued  for  four  years,  and  no  effort  seems  to 
have  been  made  by  anyone,  except  the  plaintiff,  to  compel  the 
performance  by  the  Erie  Railway  Company  of  its  obligations. 
In  the  meanwhile  that  company  had  become  insolvent  and  its 
property  went  into  the  liands  of  a  receiver.  At  this  time  the 
bondholders  of  the  Genesee  Valley  Railroad  had  the  security, 
not  only  of  the  original  mortgage,  but  also  the  covenants  of 
the  plaintiff  and  the  Erie  Railway  Company  to  pay  the  princi- 
pal and  interest  of  their  claims.  In  1877  an  action  to  foreclose 
such  mortgage  was  begun  by  the  trustees  against  the  mort- 
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gagors,  L.  C.  Woodruff,  individually,  and  the  successors  to  the 
Erie  Railway  Company*  This  action  was  defended  by  the 
successors  of  the  Erie  Railway  Company  and  resulted,  after 
many  years  of  litigation,  in  a  judgment  for  the  sale  of  the 
property  mortgaged  and  the  recovery  of  the  deficiencies  against 
the  mortgagors  and  Woodruff.  The  sale  resulted  in  a  deficiency. 
In  1877  Woodruff  commenced  an  action  in  the  Supreme 
Court  in  his  individual  name  against  the  Erie  Railway  Com- 
pany, 11.  J.  Jewett,  its  receiver,  and  a  number  of  other  indi- 
viduals and  corporations,  to  compel  the  payment  by  them,  to 
the  holders  of  the  bonds,  of  the  unpaid  installments  of  interest 
on  these  railroad  bonds. 

This  action  was  predicated  upon  the  plaintiff's  equitable 
right  to  compel  the  parties  primarily  liable,  to  make  such  pay- 
ment for  the  protection  of  their  surety.  The  action  resulted 
in  1885,  after  a  long  and  harassing  litigation,  in  a  judgment 
fixing  the  payment  of  such  interest  upon  the  receiver  of  the 
Erie  Railway  Company.  In  the  meanwhile,  the  property  of 
the  Erie  Railway  Company  had  passed  out  of  its  hands,  and 
those  of  its  receiver  into  the  possession  of  the  New  York,  Lake 
Erie  and  Western  Railroad  Company,  and  a  further  action 
became  necessary  to  reacli  the  funds  applicable  to  the  payment 
of  the  judgment  recovered,  in  the  hands  of  the  latter  company. 
Woodruff  had  become  insolvent  in  1884;  but  in  1886,  he 
commenced  another  action  in  his  individual  name  against  the 
New  York,  Lake  Erie  and  Western  Railroad  Company  to  sub- 
ject the  property  in  its  hands  received  from  the  Erie  Railway 
Company  and  its  receiver  to  the  payment  of  the  judgment  there- 
tofore recovered,  against  the  receiver  of  the  Erie  Railway  Com- 
pany. This  action  resulted  in  a  judgment  on  January  11, 189|P, 
under  which,  the  fund  involved  in  this  proceeding  was  eventu- 
ally placed  in  bank  to  the  credit  of  the  trustees  of  the  mortgage. 

If  the  action  above  referred  to  had  been  prosecuted  in  the 
name  of  Mr.  Woodruff  as  trustee,  there  could  have  been  no 
question  made  but  that  he  would  have  been  entitled  to  an 
allowance  for  his  costs,  counsel  fees  and  expenses  in  prosecut- 
ing such  action ;  but,  because  he  was  individually  liable  for 
SiCKELS — Vol.  LXXXIV.        5 
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the  payment  of  such  interest  coupons  and  prosecuted  such 
actions  individually,  it  is  claimed  that  he  was  not  in  a  strict 
sense  a  trustee,  or  acting  in  a  fiduciary  capacity,  and  is  not, 
therefore,  entitled  to  the  allowances  usually  made  in  such  cases. 
We  are  of  the  opinion  that  this  view  of  the  character  in 
which  Mr.  Woodruff  acted  in  prosecuting  such  actions  is  too 
narrow  and  technical  to  be  supported  in  a  court  of  equity. 
While  Mr.  Woodruff  might,  by  virtue  of  the  covenant  in  liis 
lease,  have  been  liable  to  pay  the  annual  interest  on  the  coupon 
bonds,  it  seems  to  have  been  a  liability  voluntarily  assumed  by 
him  for  the  benefit  of  the  bondholders  alone.  It  was  contem- 
plated by  both  the  Erie  and  Genesee  Valley  Eailroad  Com- 
panies, and  the  plaintiff  when  lie  took  th6  lease  of  their  road, 
that  he  should  transfer  it  on  the  same  terms  assumed  by  him 
to  the  Erie  Railway  Company,  who  were  to  become  primarily 
liable  for  the  payment  of  the  bonded  debt  and  the  interest 
thereon.  For  some  purpose,  which  is  not  disclosed,  it  was 
thought  best  that  the  lease  should  pass  through  him ;  but  it  is 
uncontradicted  that  he  assumed  this  liability  without  any  con- 
sideration or  the  prospect  of  any  personal  benefit,  in  the  inter- 
est of  and  for  the  protection  of  the  bondholders.  Whether, 
as  the  trustee  of  such  lx)ndholders,  he  thought  it  his  duty  to 
promote  their  interests  by  securing  to  them  the  payment  of 
their  bonds  and  interest  by  a  large  railroad  corporation  like 
the  Erie  Railway  Company,  we  do  not  know ;  but  that  he 
voluntarily  stepped  into  the  position  that  made  him  liable,  for 
the  purpose  of  providing  an  apparently  responsible  corpora- 
tion as  the  paymaster  of  their  bonds,  is  evident  from  the  whole 
case.  That  he  was  not  working  to  protect  his  individual  inter- 
est in  prosecuting  the  actions  referred  to  is  also  apparent  from 
the  fact  that  when  the  General  Term  of  the  Supreme  Court 
in  1882  adjudged  that  the  lease  to  him  was  idtra  vires  and 
void  and  thus  apparently  released  him  from  all  liability  for  the 
payment  of  rent,  he  still  continued  the  prosecution  of  that 
action  and  obtained  the  decision  of  this  court  reversing  that 
judgment  and  holding  that  such  lease  was  valid,  and  thus 
re-established  his  own  liability  thereunder. 
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It  further  appears  that  in  1884,  and  long  before  the  litiga- 
tion resulting  in  the  creation  of  the  fund  ended,  Mr.  Woodruff 
had  become  insolvent  and  the  question  whether  he  was  liable 
upon  his  lease  to  pay  rent  or  not  must  have  become  a  matter 
of  comparative  indifference  to  him.  The  last  action  resulting 
in  the  payment  of  the  money  composing  the  fund,  was  com- 
menced in  1887,  long  after  he  became  insolvent. 

Neither  do  we  think  because  the  actions  were  commenced 
in  the  name  of  Woodruff  individually,  instead  of  as  trustee, 
that  it  was  necessarily  shown  that  he  was  not  acting  as  a  trustee 
in  prosecuting  them.  It  is  unquestionable  that,  as  such  trustee, 
he  was  under  an  obligation  to  protect  the  fund  in  his  hands 
from  waste  and  destruction  and  secure  the  annual  income 
therefrom  for  the  benefit  of  the  bondholders.  In  pursuance 
of  his  duty  in  this  respect,  after  default  in  the  payment  of 
interest,  he  prosecuted  the  foreclosure  of  the  mortgage,  but 
this  remedy  being  likely  to  prove  inadequate  he  also  com- 
menced the  "action  against  the  receiver  to  recover  the  rentals 
of  the  railroad  property  due  from  him.  It  was  probably 
within  the  power  of  the  bondholders  also  to  maintain  actions 
against  the  Erie  Railway  Company  and  its  receiver  for  this 
money,  but  they,  in  fact,  made  no  effort  to  do  so,  and  it  would 
evidently  be  inconvenient  and  expensive  on  account  of  the 
large  number  of  bondholders  interested,  the  difficulty  of 
securing  united  action  on  their  part,  the  necessity  of  a  large 
number  of  separate  actions  and  the  doubtful  nature  of  the 
remedy,  to  pursue  that  course.  If  there  was  any  other  remedy 
in  the  power  of  the  trustee  to  pursue  and  protect  the  interests 
of  those  who  were  the  beneficiaries  of  the  fund  in  his  charge, 
it  was  his  duty  to  use  it.  Fortunately  the  remedy  was  in  the 
trustee's  power  to  commence  an  action  which  would  produce 
the  same  result  as  would  have  followed  actions  by  the  bond- 
holders. That  action  he  did  commence  and  asked,  as  the  relief 
to  be  granted,  that  the  amount  of  such  rents  should  be  paid 
into  his  hands  as  trustee  for  the  bondholders,  by  the  Erie  Hail- 
way  Company.  Does  it  lie  in  the  mouths  of  these  bond- 
holders, who  accept  the  benefit  of  his  action,  to  say  that  he 
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was  not  acting  in  that  respect  as  their  trustee  because  he  waa 
personally  liable  for  the  payment  of  such  rentals  ? 

As  we  have  seen,  Woodruff  was  insolvent  for  the  larger  part 
of  the  time  that  this  litigation  was  going  on  and  could  have 
been  moved  in  a  very  small  degree  by  motives  of  self  interest. 
We  think  that  in  the  proceeding  to  bring  this  fund  into  the 
possession  of  the  trustees  for  the  benefit  of  the  bondholders 
he  was  performing  a  trust  duty,  and  is  entitled  to  the  benefit 
of  the  rule  which  protects  trustees  while  engaged  in  the  per- 
formance of  such  duties.  We  think  that  tliis  case  comes 
within  the  meaning  and  spirit  of  the  decision  in  the  case  of 
Trustees  v.  Greenough  {supra).  In  that  case  one  Vose  was 
the  holder  of  a  large  amount  of  the  bonds  of  the  Florida 
Railroad  Company,  and  upon  allegations  that  the  fund  pro- 
vided for  the  payment  of  such  bonds,  was  being  dissipated  and 
squandered  through  the  dishonesty  and  incapacity  of  the 
trustees  and  otliers  having  its  administration  in  charge,  brought 
an  action  in  his  own  name  for  his  own  benefit  and  that  of 
other  holders  of  such  bonds.  After  a  long  and  expensive 
litigation  the  action  resulted  in  the  recovery  and  preservation 
of  a  large  part  of  the  fund  and  the  accumulation  of  a  large 
sum  of  money  in  the  hands  of  the  court  for  distribution.  Vose 
claimed  that  he  should  be  allowed  for  the  costs,  expenses  and 
counsel  fees  incurred  and  expended  by  him  and  services  ren- 
dered  in  the  prosecution  of  such  action.  It  was  claimed  that 
Vose  was  not  before  the  court  in  the*  character  of  a  tnistee 
and  was  not,  therefore,  entitled  to  reimbursement  of.  his 
expenses.  It  was  said  by  Judge  Bradley,  in  delivering  the 
opinion  of  the  court,  that  ''  if  the  complainant  is  not  a  trustee 
he  hafi,  at  least,  acted  the  part  of  a  trustee  in  relation  to  the 
common  interest.  He  mav  be  said  to  have  saved  the  fund  for 
the  cestui  que  trust  and  to  have  secured  its  proper  application 
to  their  use."  lie  further  says :  "  It  is  a  general  principle 
that  a  trust  estate  must  bear  the  expenses  of  its  administration. 
It  is  also  established  by  sufficient  authority  that  where  one  of 
many  parties,  having  a  common  interest  in  a  trust  fund,  at  his 
own  expense  takes  proper  proceedings  to  save  it  from  destruc 
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id  to  restore  it  to  tlie  purposes  of  tlie  trust,  he  is  entitled 
ibursement,  either  out  of  the  fund  itself  or  by  proper- 
contribution  from  tliose  who  accept  the  benefit  of  hia 

liin  the  doctrine  of  tliis  ease  we  tliink  that  the  plaintift 
ititled  to  recover  tlie  neceesary  costs  and  expenses  which 
i  put  to  in  securing  the  fnnd  in  question, 
iifferent  question,  liowever,  arises  as  to  the  plaintiff's 
for  compensation  for  his  services.  It  was  held  in  Zent 
ward  (89  N.  Y.  1C9),  tliat  "  the  princi()lc  is,  that  for  the 
al  services  of  an  executor  or  trnstee  in  the  dischai^  of 
orial  duties,  or  tliose  which  jiertain  to  his  trust,  the  com- 
ns  allowed  by  law  are  deemed  to  be  a  full  equivalent ; " 

that  case  the  executor  had  carried  nn  and  managed  a 
!r  of  large  farms  for  agricultural  piir])ose8  for  a  series  of 
and  the  court  held  that  such  services  were  not  included  in 
tj  as  an  executor,  and  it,  therefore,  sanctioned  an  allow- 
or  his  compensation  for  such  services.     (See,  also,  Oreen- 

Case,  mi2>rn.) 

think  the  trustee  in  this  case  should  have  been  allowed 
nsation  for  his  services  at  the  rate  usually  awarded  to 
;ors  and  administrators.  Inasmuch  as  the  sum  in  the 
of  the  tnistee  for  distribution  is  found  by  the  court  and 
nniissions  thereon  can  be  accurately  computed,  we  do  not 
it  is  necessary  to  have  a  rehearing  of  the  case  for  the  pur- 
if  settling  the  allowances.  The  percentage  allowed  to 
ors  and  administrators  on  the  sum  received  here,  would 
it  to  $695.85,  and  the  allowance  of  such  a  sum  is  in 
ance  with  the  rule  recently  adopted  as  to  the  compcn- 
of  persons  acting  in  a  fiduciary  capacity. 

order  appealed  from  is,  therefore,  modified  by  deducting 
the  item  allowed  for  personal  services,  the  sum  of 
>.41  and,  as  modified,  atfirmed  without  cost  to  either 
in  this  court. 

concur,   except   Eabl,  Ff^kham    and   O'Bhibn,   JJ., 
ting, 
gment  accordingly. 
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12/^^(0!^  George  Munro,  Respondent,  v,  Frank  Tou6ey,  Appellant. 

'   1 29       8  S 
169  ^478       ^  9etvMy  that  an  imitation  of  the  names,  signs  or  marks  under  which  another 

conducts  a  business  is  a  deception  practiced  upon  the  public  and  an 

injury  to  the  proprietor  in  the  loss  of  custom  and  patronage,  to  redress 

which  the  jurisdiction  of  a  court  of  equity  may  be  invoked. 

This  rule  applies  to  the  publication  of  books  under  a  particular  name;  this 
is  the  subject  of  property,  and  a  colorable  imitation  of  the  name  adopted 
by  one  publisher  by  another  engaged  in  publishing  similar  books,  by 
which  the  public  may  be  easily  misled  into  supposing  it  is  the  literary 
article  they  desired  to  obtain  and  read,  is  an  act  of  deception  which 
injures  the  publisher  who  first  adopted  the  name,  and  which  he  may  call 
upon  a  court  of  equity  to  redress. 

This  power,  however,  is  only  to  be  exercised  to  prevent  fraud  and  imposi- 
tion, and  to  justify  the  interference  of  the  court  there  must  be  some 
real  resemblance  in  the  name  and  appearance  of  the  publication,  such 
as  to  deceive  a  person  of  ordinary  intelligence  and  prevent  him  in  the 
ordinary  and  natural  use  of  his  senses  from  ascertaining  the  difference. 

Plaintiff  was  the  publisher  of  a  series  of  detective  stories;  to  designate 
the  series,  he  had  adopted  the  name  of  the  "  Old  Sleuth  Library,"  and 
''  Old  Sleuth,  the  Detective,"  was  designated  as  their  author.  Defend- 
ant published  a  series  of  similar  stories  which  he  named  the  "New  York 
Detective  Library."  This  series  contained  publications  by  titles,  some 
of  which  contained  the  words  "  Young  Sleuth,"  others  "  Sleuth."  There 
was  a  marked  difference  in  the  illustrations  upon  the  covers  of  the  two 
series.  Ueldy  tliat  an  action  was  not  maintainable  to  restrain  defendant 
from  so  using  the  word  "  Sleuth  "  in  connection  with  his  publication; 
that  the  pseudonym  ' '  Old  Sleuth  "  was  plaintiff's  property ;  but  he  had  no 
such  property  rights  in  the  word  "Sleuth  "  as  would  justify  the  inter- 
ference of  the  court  in  preventing  its  use  by  defendant,  in  the  absence 
of  proof  of  similarity  in  the  publications,  or  of  other  facts  tending  to 
show  an  intent  on  his  part  to  mislead  purchasers. 

(Argued  October  18,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  6,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  uj^n  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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William  S.  Tovmley  for  appellant.  To  entitle  one  to  an 
injunction,  there  must  be  such  a  similarity  of  designation  on 
the  part  of  defendant  as  would  be  likely  to  mislead  purchasers. 
(Browne  on  Trade-marks,  §  547 ;  Snowden  v.  JVoah,  Hopk.  Ch. 
396 ;  Bell  v.  Zoek^  8  Paige,  74 ;  Talcott  v.  Moore^  6  Hun, 
106 ;  Ilier  v.  Abrahams^  82  N.  Y.  619.)  Laches  on  the  part 
of  the  plaintiff  is  clearly  shown  in  this  case.  {Ca>9wdl  v. 
Davis,  58  N.  Y.  223 ;  AmosJcea^  Co.  v.  Gamer,  55  Barb. 
151  •  Browne  on  Trade-marks,  §§  497,  503-505,  547.) 

Roger  Foster  for  respondent.  Plaintiff  was  entitled  to  the 
injunction  granted,  (^..i^  P.  M.  Co.  v.  C  S.  Co.,  35  Fed. 
Rep.  396 ;  C.  M.  Co.  v.  C.  M.  Co.,  32  id.  94 ;  A.  G.  P.  Co. 
V.  G.  P.  Co.,  25  Hun,  398 ;  Mack  v.  Petter,  L.  R.  [14  Eq. 
Div.]  431;  Guinness  v.  Ulhner,  10  L.  T.  127;  Dickens  y. 
Lee,  8  Jurist.  183.)  The  delay  in  beginning  the  suit  did  not 
deprive  plaintiff  of  the  right  to  an  injunction  and  an  account- 
ing. {N.  Y.  R.  Co.  V.  Rotliery,  107  K  Y.  310;  PlaU  v. 
PUU,  58  id.  646;  Code  Civ.  Pro.  §  388 ;  Derby  v.  Yale,  13 
Hun,  273 ;  Hogg  v.  Scott,  L.  R.  [8  Eq.  Div.]  444 ;  Tayliyr  v. 
Carpenter,  3  Story,  458 ;  A.  M.  Co.  v.  Spear,  2  Sandf.  599.) 
Tousey's  insolvency  and  the  fact  that  he  is  now  working  upon 
a  salary  cannot  relieve  him  from  responsibility.  {Ustes  v. 
Worthington,  30  Fed.  Rep.  465,  466;  Sawyer  v.  KeUogg,  9 
id.  601 ;  Jennings  v.  Doland,  29  id.  861 ;  MaUby  v.  Bdbo,  14 
Blatch.  53 ;  Steiger  v.  Heidelherger,  4  Fed.  Rep.  455  ;  Cox  v. 
Hickman,  8  H.  L.  Cas.  268.)  The  principles  adopted  upon  the 
accounting  were  correct.    ( Benkert  v.  Feder,  34  Fed.  Rep.  534.) 

Gbay,  J.  The  plaintiff  was  the  publisher  of  a  series  of  pam- 
phlet works  of  fiction,  entitled  as  the  "  Old  Sleuth  Library," 
and  in  this  action  lie  has  sought  to  restrain  the  defendant,  who 
was  the  publisher  in  a  like  way  of  the  "  New  York  Detective 
Library,"  from  publishing  and  selling  any  book  or  pamphlet 
containing  in  its  title,  or  in  any  part  of  it,  the  word  "  Sleuth," 
or  purporting  to  be  by  the  author  of  any  story  with  any  such 
title,  and  to  compel  an  accounting  for  all  profits  realized. 
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The  defendant's  publications,  which  are  especially  aimed  at 
by  name  in  this  action,  were  variously  entitled  ad  "  Young 
Sleuth,  the  Detective,  in  Chicago,"  or  as  "  Young  Sleuth,  the 
Keen  Detective,"  or  as  "  The  Broken  Button,  or  Young  Sleuth 
on  the  Trail,"  and  by  other  titles  which  contained  the  words 
"  Young  Sleuth,"  or  "  Sleuth." 

The  foundation  for  plaintiffs  claim  to  an  exclusiviB  right  to 
the  use  of  the  word,  or  name,  ^'  Sleuth,"  in  any  application  of  it  to 
the  title  or  authorship  of  a  work  of  fiction,  seems  to  consist  in 
his  having  selected  and  made  use  of  tlie  name  "  Old  Sleuth 
Library"  to  designate  a  series  of  pamphlet  publications  of 
detective  stories.  Previously,  he  had  published  a  story  called 
"Old  Sleuth,  the  Detective,"  which  proved  so  unusually 
attractive  to  some  portion  of  the  reading  public  as  to  cause  the 
plaintiff  to  start  an  "  Old  Sleuth  Library  "  series,  and  to  sug- 
gest to  his  author  that  in  his  future  contributions  of  detective 
romances  to  that  library  he  should  describe  their  authorship  as 
being  by  "Old  Sleuth."  The  plaintiff  now  contends  that 
"  Sleuth,"  as  a  word  or  name,  has  become  his  property  and  a 
trade-mark,  which  designates,  as  he  puts  it,  "  a  certain  kind 
and  quality  of  goods,  namely,  books  describing  the  detection 
of  crimes,  manufactured  and  sold  by  him,"  and  his  counsel 
argues  that  the  plaintiffs  titl6  to  such  a  trade-mark  is  conclu- 
sively established  by  the  findings  in  the  case.  But,  with  respect 
to  this  argument  of  ownership,  it  is  suflficient  to  say  that  we 
may  not  so  read  the  findings  of  the  learned  trial  judge.  What 
he  does  find  is  that  the  pseudonym  "  Old  Sleuth  "  was  the  plain- 
tiffs property  and  was  used  by  him  to  identify  his  publications. 
There  may  have  been  some  evidence  to  warrant  such  a  finding, 
and,  in  the  view  I  take  of  this  case,  it  may  be  assumed  that  it 
was  the  fact.  The  question,  then,  which  we  have  actually 
presented  is  whether,  by  the  appropriation  and  use  of  the 
name  "Old  Sleuth,"  to  designate  his  serial  publications  of 
detective  stories,  the  plaintiff  has  acquired  a  property  right  in 
the  word  "  Sleuth,"  which  the  law  will  protect  against  the  use 
of  by  others  in  entitling  works  of  fiction.  1  think  we  cannot 
agree  with  the  court  below  in  such  a  view.     There  is  no  proof 
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to  support  a  finding  of  an  intention  on  the  part  of  the  defend- 
ant to  defrand  the  plaintiff,  or  the  public,  except  as  it  may  be 
inferred  by  the  court  from  the  mere  use  of  the  name  "  Sleuth," 
and,  as  to  any  similarity  in  the  pamphlet  publications,  in  covers 
or  pictorial  illustrations,  by  which  a  purchaser  might  \ye  misled, 
nothing  in  the  evidence,  or  in  a  personal  inspection  of  the 
exhibits,  \vould  warrant  the  finding  that  it  existed.  The  dif- 
ferences, in  the  titles  of  the  series  in  which  the  stories  appear, 
and  in  the  illustrations  upon  the  covers,  are  marked. 

That  the  plaintiff  would  be  entitled  to  the  protection  of  the 
law  against  the  use  by  others  of  the  words  "  Old  Sleuth  Library," 
as  used  to  describe  a  series  of  publications,  or  against  the  use  of 
the  name  "  Old  Sleuth,  the  Detective  "  for  a  work  of  fiction,  may 
be  conceded.  That  is  plainly  right  and,  in  order  to  afford  a  pro- 
tection more  adequate  th^i  would  be  afforded  by  an  action  at 
law,  the  equity  power  of  the  courts  might  be  successfully 
invoked  to  restrain  a  similar  use  by  others  of  such  names  and 
to  prevent  a  species  of  literary  piracy.  This  power  is  exerted 
ujx)n  the  same  principle  upon  which  the  court  acts  in  trade- 
mark cases,  in  restraining  the  unauthorized  use  of  the  label,  or 
sign,  constituting  the  trade-mai'k.  The  theory  upon  which  a 
court  of  equity  has  long  acted  is  that  a  resemblance  in,  or  an 
imitation  of  the  names,  signs,  or  marks,  under  which  another 
conducts  a  business,  is  a  deception  practiced  upon  the  public 
and  an  injury  to  the  proprietor,  in  the  loss  of  custom  and 
patronage ;  to  redress  which  an  action  at  law  for  damages  is  not 
a  sufficiently  satisfactory  remedy.  That  is  the  principle  we 
may  extract  from  the  often  cited  opinions  of  Lord  Eldon* 
in  Iloffg  V.  Kirhy  (8  Vesey,  215);  of  Lord  Langdale  in 
KmM  V.  Morgan  (2  Keen,  213),  and  of  our  own  chancellors, 
in  the  early  cases  of  Snowden  v.  Noah  (Ilopkin's  Ch.  347)  and 
of  Bell  V.  Locke  (8  Paige,  75).  A  publication  is  the  subject 
of  property  and  there  is  no  reason  why,  like  every  other  kind 
of  property,  it  should  not  be  the  subject  of  the  law's  protection. 
To  put  out  a  colorable  imitation  of  it,  by  which  the  public  may 
be  easily  misled  into  sup}X)sing  that  it  is  the  literary  article  they 
SiCKELB— Vol-  LXXXIV.  6 
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had  in  mind  to  obtain  and  read,  is  an  act  of  deception,  which 
injures  the  publisher. 

In  Siiowden  v.  Noah  (ifupra),  Chancellor  Walworth  said 
of  the  injury  to  the  right  of  a  publisher  of  books  by  acts  of 
deception  and  piracy,  that,  like  that  which  is  done  to  the  good 
will  of  an  established  trade,  or  to  the  custom  of  an  inn,  "  the 
injury,  for  which  redress  is  given  in  such  cases,  results  from 
the  imposture  practiced  upon  the  customers  of  an  existing 
establishment  or  upon  the  public/'  So  that,  if  there  was  such 
a  simulation  of  the  plaintiff's  publications  for  the  fraudulent 
purpose  of  imposing  upon  the  reading  public,  a  court  of  equity 
would  protect  him  against  the  continuance  of  such  encroach- 
ment upon  his  rights.  But  the  difficulty  in  the  way  of  the 
plaintiff's  case  is  thattliere  is  no  such  resemblance  between  the 
defendant's  publications  and  those  of  the  plaintiff,  as  to  pre- 
vent the  ordinary  and  natural  use  of  one's  senses  in  ascertain- 
ing  the  difference  before  buying.  And  unless  that  actually 
exists,  in  a  similarity  in  their  caption  and  appearance,  there  is 
no  just  reason  for  the  interference  of  equity. 

The  difference  in  the  caption  of  tlie  story,  as  well  as  the 
difference  in  the  name  of  the  series  and  in  the  illustration  upon 
the  covers,  should  indicate  to  the  most  ordinary  intelligence 
that  the  defendant's  publications  were  not  of  tales  of  *'  Old 
Sleuth  the  Detective,"  or  parts  of  the  "  Old  Sleuth  Library."' 
No  admirer  of  that  hero  of  fiction,  and  a  follower  of  thos& 
serial  publications,  could  be  misled,  when  buying  numbers  of 
the  defendant's  "  New  York  Detective  Library,"  containing^ 
tales  of  "  Young  Sleuth,  the  Detective,  in  Chicago,"  or  of 
"  Phoebe  Paullin's  Fate,  or  Tracked  by  Young  Sleuth,"  or  any 
others  of  those  named.  If  the  character  and  prowess  of  Old 
Sleuth  have  captivated  the  literary  fancy  of  a  portion  of  the 
public  and  a  magic  in  the  name  secures  the  public  patronage- 
to  the  "  Old  Sleuth  Library,"  how  can  it  he  imposed  upon  by 
the  caption  of  stories  of  "  Young  Sleuth,"  or  of  '"  The  Broken 
Button,  or  Young  Sleuth  on  the  Trail  ? "  And  the  illustra- 
tions of  Young  Sleuth  and  of  his  rescued  subject*  convey  no 
idea  of  Old  Sleuth.    Both  to  the  eye  and  to  the  ear  the  differ- 
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ences  are  marked.  The  youth  of  the  detective  hero  in  the 
defendant's  tales,  as  indicated  in  the  title,  sufficiently  warns  an 
intending  purchaser  that  the  original  Old  Sleutli  is  not  the 
subject  of  the  author's  imagination.  If  he  deems  Mr.  Munro's 
"  Old  Sleuth  Library  "  more  reliable,  las  a  depository  of  exciting 
detective  tales,  why  or  how  should  he  select  from  Mr.  Tousey'i 
"  New  York  Detective  Library  ? "  However  attractive  the 
captions  of  the  tales  published  by  Mr.  Tousey,  nfeither  they, 
nor  the  illustrations  designed  to  fasten  the  public  eye,  can 
fairly  be  said  so  to  resemble  the  plaintiffs  series  or  titles  as  to 
amount  to  an  imposture  upon  the  reading  public 

That  is  what  the  question  is  here  ;  as  it  is  in  every  case  where 
it  is  sought  to  restrain  the  prosecution  of  a  business  charged 
with  being  an  encroachment  upon  the  complainant's  property 
rights.  A  court  of  equity  should  proceed  in  the  exercise  of 
its  power  with  a  wise  and  judicial  discretion.  In  cases  such  as 
this  it  should  presume  that  the  public  makes  use  of  the  senses 
of  sight  and  hearing,  and  that  it  is  possessed  of  a  sufficient 
amount  of  intelligence  to  note  the  difference  the  senses' 
convey.  The  court  ought  not  to  interfere  with  the  freedom  of 
conduct  of  trade  and  with  general  business  competition.  Its 
power  to  restrain  should  be  reserved  to  prevent  fraud  and 
imposture  from  some  real  resemblance  in  the  name  and  appear- 
ance of  the  publications. 

I  think  the  judgments  of  the  Special  and  General  Terms; 
should  be  reversed  and,  as  a  new  trial  would  be  useless,  judg- 
ment should  be  ordered  for  the  defendant  dismissing  the  com- 
plaint, with  costs  in  all  the  courts. 

All  concur,  except  Kuger,  Ch.  J.,  not  voting. 

Judgment  accordingly. 


44 


BtAZY  V.  McLean. 


[Dec., 


Statement  of  case. 


139      44 
si 46  300 

129 
sU6 


44 

890 


Elizabeth  Blazy,  Respondent,  v.  Hector  McLean,  Appellant. 

B.,  plaintiff's  husband,  and  one  W.,  entered  into  a  contract  with  defend- 
ant for  the  purchase  of  a  farm  by  them  of  him  for  $5,092.52,  *'  and  other 
stipulations  and  payments  heretofore  made  and  to  be  performed; "  these 
were  not  set  forth.  Indorsed  upon  the  contract,  however,  was  an 
agreement  by  the  vendees  to  pay  defendant  in  addition  to  said  sum, 
$2,000,  and  interest,  " secured  in  part"  by  a  deed  from  B.  and  wife  of 
certain  lots  belonging  to  her,  said  $2,000  to  be  paid  to  McL.  prior  to 
the  execution  of  a  deed  by  him  to  his  vendees,  and  on  a  sale  by  McL. 
of  the  lots  conveyed,  the  avails,  after  paying  expenses,  were  to  be 
applied  on  said  $2,000.  McL.  subsequently  conveyed  the  farm  to  the  wife 
of  VV.  for  a  new  consideration  agreed  upon  between  them,  and  without 
the  knowledge  or  consent  of  B.  or  his  wife.  In  an  action  to  compel 
defendant  to  reconvey  said  lots  to  plaintiff,  and  to  pay  her  the  rents 
recx»ived,  licldy  that  the  deed  from  B.  and  wife  was  given  as  collateral 
security,  and  so,  was  in  effect  a  mortgage,  and  as  it  appeared  that  the 
debt  it  was  given  to  secure  no  longer  existed,  plaintiff,  in  the  absence  of 
other  proof,  was  entitled  to  the  relief  sought. 

Defendant  alleged  in  his  answer  and  offered  to  prove  on' the  trial  that  the 
deed  of  the  lots  was  in  fact  delivered  by  plaintiff  and  accepted  by  him 
as  an  absolute  payment  of  the  $2,000.  This  was  objected  to  and 
excluded  upon  the  ground  that  the  written  contract  wa&  conclusive. 
Held,  error;  that  the  rule  invoked  was  not  applicable  as  between  one  of 
the  parties  to  the  contract  and  a  stranger. 

(Argued  October  15,  1891;  decided  7>ecember  1,  1891.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  ilie  first  Tuesday  of  January,  1891,  which  aflSrmed  a 
judgment  in  favor  of  plaintiflE  entered  upon  a  decision  of  the 
court  on  trial  without  a  jury. 

This  action  was  brought  to  compel  defendant  to  reconvey 
to  defendant  certain  premises  in  the  city  of  Rochester  and  to 
recover  the  vahie  of  the  use  and  the  rental  value  thereof  from 
January  24,  1878,  the  date  when  defendant  took  possession  of 
the  same.  ' 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Cassiffs  C.  Davy  for  appellant.  The  two  wTitten  instru- 
ments must  be  read  and  construed  as  one  contract.      {Marsh 
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V.  Dod^ey  66  K  Y.  533 ;  WhitOesey  v.  Bdaney,  73  id.  5T1.) 
The  deed  given  by  plaintiff  to  defendant  was  a  payment  p7'o 
tanto  upon  the  contract.  (.3  Pars,  on  Cont.  [7th  ed.]  294,  295 ; 
Thomas  on  Mort  §  60;  Ware  v.  Westfall,  21  Barb.  177; 
ThomcLS  V.  BartoUj  48  N.  Y.  193;  Hazeltine  v.  Moore^  21 
Hun,  355.)  The  notice  given  by  Blazy  to  defendant  of  his 
ref osal  to  perform  the  contract,  followed  Jby  his  abandonment 
of  the  f ann,  forfeited  his  rights  in  the  contract,  and  j)laintifFa 
rights  in  the  city  lots  followed  the  forfeiture  by  Blazy,  her 
husband.  Unless  he  is  in  position  to  demand  repayment  of 
any  money  he  paid  upon  the  contract,  she  is  not  in  position  to. 
demand  a  reconveyance  of  the  city  lots.  {Havens  v.  Patteramiy 
43  K  Y.  218  ;  Chapin  v.  Power ^  7  Paige,  145.)  No  tender 
of  a  deed  to  Blazy  was  necessary,  after  his  notice  of  refusal 
to  perform  the  contract  (  Wright  v.  Moore^  21  Wend.  230  ; 
Lawrence  v.  MiUer^  86  N.  Y.  131,  137 ;  Johnson  v.  Bhjden- 
hurgh,  31  id.  247  ;  Graves  v.  WhiU  87  id.  463-465.)  After 
default  of  the  vendee  the  deed  should,  therefore,  be  governed 
by  the  same  rules  that  would  obtain  if  it  had  been  a  partial 
payment,  so  far  as  any  cancellation  of  it  is  coucerned.  {Ha/ven^ 
V.  Patterson^  43  N.  Y.  218  ;  Page  v.  McDmvmU,  55  id.  299 ; 
La/uyrence  v.  Miller^  86  id.  131.)  Plaintiff  cannot  complain. 
The  city  lots  were  accepted  by  defendant  at  their  full  value. 
(LcbdcU  V.  LobdeU,  36  N.  Y.  337.)  Plaintiff  is  estopped  from 
recovering  back  the  premises  until  she  or  the  other  parties  to. 
the  contract  have  repaid  to  defendant  the  amount  for  which 
the  pre^nises  were  pledged.  (Willard's  Eq.  Juris.  429-432,. 
446 ;  Boone  on  Mortgages,  §  301.)  Fraud,  and  collusion  which 
is  fraud  also,  are  to  be  proven,  not  presumed.  (1  Story's  Eq. 
Juris.  §  190  ;  Morris  v.  Talcott,  96  K  Y.  100 ;  IlasMns  v. 
KeWy,  1  Abb.  Pr.  63  ;  Boone  on  Mortgages,  §  302.)  The 
action  being  based  on  fraud  and  tried  upon  that  theory, 
recovery  cannot  be  had  upon  other  grounds.  {Ross  v. 
Mather,  51  N.  Y.  108 ;  McMichael  v.  Kilmer,  76  id.  36.) 
When  a  recovery  is  sought  on  the  ground  of  fraud,  the 
party  alleging  the  fraud  must  act  promptly  on  its  discovery. 
{St.  John  V.  Youmans,  13  Wkly.  Dig.  354 ;  Bruce  v.  Daven* 
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port,  5  Abb.  [N.  S.]  185,  190 ;  People  v.  SUphms,71  N.  Y. 
527,  559 ;  Cobb  v.  Hatfield^  46  id.  533 ;  Jlay  v.  S,  K  Im.  Co., 
77  id.  235 ;  PlaU  v.  Piatt.  58  id.  646.)  The  parties  cannot 
be  restored  to  their  original  position.  {Bradley  v.  Bosley^  1 
Barb.  Ch.  125.)  There  are  no  findings  to  support  the  first 
conclusion  of  law  "  that  defendant  should  execute,  acknowl- 
edge and  deliver  to  the  plaintiff  a  good  and  suflScient  deed  to 
reconvey  to  said  plaintiff  the  said  lots  29  and  30,  on  the  north 
side  of  Weeger  street  in  the  city  of  Rochester,  descrited  in 
the  complaint,  with  a  covenant  of  warranty  against  his  own 
acts."  {Stoddard  v.  Whiting,  46  N.  Y.  627 ;  Oberhinder  v. 
Spies^  45  id.  175.)  Defendant  was  not  allowed  to  show 
either  the  conversations  between  defendant  and  plaintiff 
in  reference  to  the  execution  of  the  deed  or  the  conversa- 
tions between  her  and  her  husband  and  White,  bv  which 
she  was  induced  to  execute  it.  This  was  erroneous.  (  Wheeler 
v.  Bmin</»,  38  N.  Y.  263  ;  Plainer  v.  Plainer,  78  id.  90 ; 
Hutchins  V.  Hebbard,  34  id.  24 ;  JuUliard  v.  Chaffee,  92 
id.  529;  Z.  M.  Co,  v.  S,  Ins.  Co.,  88  id.  591;  Coleinan  v. 
N.  Bank,  53  id.  388 ;  Dempsey  v.  Kipp,  61  id.  463 ;  Van 
Brunt  V.  Daly,  81  id.  251  ;  RouU^dge  v.  W.  Co.,  119  id. 
592 ;  Barker  v.  Bradley,  42  id.  316 ;  RidiT  v.  Pomell,  26 
id.  310.)  It  was  important  to  show  what  plaintiff's  husband 
said  at  the  time  he  notified  defendant  of  his  abandonment  of 
the  contract  and  all  that  he  did  or  said  at  this  time  was  material 
and  relevant.  {Proctor  v.  Thompson,  15  Abb.  [X.  C]  340 ; 
Graves  v.  WJnte,  87  X.  Y.  463 ;  Walsh  v.  Gossler,  89  id. 
542.) 

E.  W.  Gardner  for  respondent.  Even  if  John  Blazy,  one 
of  the  parties  to  the  land  contract,  had  been  the  owner  of  this 
Weeger  street  property,  and  had  conveyed  it  to  defendant  as 
an  absolute  payment  for  $2,000  on  this  land  contract,  or  made 
payments  in  cash,  and  the  contract  was  afterwards  rescinded 
and  canceled  by  the  mutual  consent  of  the  parties,  without  a 
specific  release  by  Blazy,  he  could  compel  a  reconveyance  by 
defendant  to  him  or  a  repayment  to  him  of  the  money  paid 
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tract.  (Oraves  v.  WhiU,  87  N.  Y.  463  ;  ThrasAer 
2  T.  &  e.  30y  ;  59  N.  Y.  WJ  ;  1  Abb.  [N.  C]  39, 45 ; 
■tuart,  30  Barb.  20 ;  BaUle  v.  /i".  C  Bank,  3  N.  Y. 
p.  Zinsser,  T6  id.  549  ;  Gilleitv.  Maynard,  5  Johns, 
b.  [N.  C]  45 ;  Mommje  v.  Morris,  3  Keyes.  49 ; 
Morgan,  11  N.  Y.  318;  Lawirence  v.    Taylm;  5 

Ray^nond  v.  Barnard,  12  Jolme.  274;  Ji'uUer  v. 

Htin,  600.)  Ill  equity  caeee,  even  the  receipt  of 
jvidence  is  not  Buflicient  to  reverse  a  judgment.  It 
td  that  the  coort  in  deciding  tlie  ease  disregards  the 
evidence.  (McSnrley  v,  Hugliee,  58  Hiui,  360  ; 
Vlnrk,  120  N.  Y.  fi42.) 

T.  The  deed  of  tlie  plaintiff  and  lier  tiuebiind  to  tlie 
McLean  was  declared  by  tlie  judgment  below  to 
in  truth  a  collateral  security.  Tlie  property  whicli 
belonged  to  the  plaintiff  in  her  own  right,  and  the 
lelivered  by  her  husband  apparently  in  accordance 
«nn6  of  a  written  coiftract.  John  Blazy,  the  hus- 
\ugustus  C",  White,  as  parties  of  the  second  part,  had 
with  Mclean,  as  ]Jarty  of  the  first  part,  for  the 
)y  them  of  a  farm.  That  contract  recited  a  consid- 
five  thousand  and  ninety-two  dollars  and  fifty-two 
th  otlier  stipulations  and  payments  heretofore  made 
performed."  and  was  signed  by  the  vendor  and  ven- 
lat  those  other  stipulations  and  payments  were  the 
MS  not  recite ;  Imt  in<lorged  upon  it  appears  the  fol- 
morandnm,  signed  by  all  the  parties :  "  In  addition 
bin  payments  of  $5,092-f\^,  we  the  iiarties  of  tlie 
rt  agree  to  pay  to  the  party  of  the  first  part  two 
lollare,  with  semi-annnal  interest  on  the  same  from 
]ie  Ist  day  of  January,  1878,  said  ^2,000  and  interest 
red  in  part  by  a  deed  executed  by  Elizabeth  Blazy 
Blazy  on  lots  Xos.  29  and  30  on  tlie  north  side  of 
reet  in  the  city  of  Rochester,  and  said  $2,000  to  be 
J  party  of  the  first  part  prior  to  the  execution  of  a 
B  parties  of  the  second  part ;  and  on  the  sale  of  said 
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lots  by  said  McLean  the  avails  of  said  sale,  after  paying  all 
expenses,  are  to  be  applied  on  the  $2,000  aforesaid,  this  being- 
a  pail;  of  the  original  agreement." 

By  the  terms  of  this  memorandum,  two  thousand  dollars  was 
aided  to  the  purchase-price,  and  that  sum  was  declared  to  he 
"  secured  in  part "  by  Mrs.  Blazy's  deed.  The  two  lots  were 
not  to  be  taken  in  payment  of  the  two  thousand  dollars,  but  to 
become  security  for  that  payment  "  in  part."  If  the  transfer 
was  absolute  there  was  no  need  of  the  additional  memorandum, 
or,  if  made,  the  price  of  the  lots  should  have  been  credited  at 
once. 

This  contract  was  dated  January  23, 1878,  and  the  deed  wae 
delivered  by  the  Imsband  the  next  day.  There  is  no  ambi- 
guity in  this  writing.  Blazy  and  White  agreed  to  pay  McLean 
$2,000  before  the  delivery  of  his  deed,  and  Mrs.  Blazy  gave 
her  deed  as  ox)llateral  security  for  their  debt.  It  was,  there- 
fore, in  substance  and  effect,  a  mortgage.  The  evidence  fur- 
ther shows  that  the  debt  which  it  was  intended  to  secure  no- 
longer  exists.  McLean  has  conveyed  the  fann  to  Mrs.  White 
for  a  new  consideration  agreed  upon  between  them,  and  with- 
out the  knowledge  or  consent  of  Blazy  or  his  wife.  Of  course 
lie  cannot  now  claim  that  the  debt  of  two  thousand  dollars 
remains,  and  that  he  is  entitled  to  hold  the  Rochester  lots  as 
collateral  security. 

But  he  takes  a  different  position.  He  claims  in  his  answer 
that  he  took  the  deed  of  Mrs.  Blazy  as  payment  in  full  for  the 
$2,000;  that  Blazy,  as  vendee,  abandoned  the  contract  and 
forfeited  the  payment,  and  the  vendor,  accepting  that  abandon- 
ment, delivered  up  the  contract  as  canceled  and  annulled  and 
resold  the  premises  to  Mrs.  White.  It  is  evident  that  this 
theory  cannot  stand  upon  the  face  of  the  written  contract. 
That  shows  that  McLean  did  not  take  the  lots  at  $2,000  and 
agree  to  credit  that  sum  on  the  contract ;  and  that  he  took 
them  as  security  only  in  part,  and  if  he  sold  them  was  to  credit 
merely  what  he  received.  There  was  thus  no  error  in  the 
finding  of  fact  that  the  deed  was  given  as  collateral  security, 
upon  the  facts  permitted  to  be  proven.     The  debt  having  been 
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extingnished  a  I'econveyance   was  a   natural   and   necessary 
consequence. 

But  the  defendant  offered  to  show  a  very  different  state  of 
facts.  Three  times  he  sought  permission  to  prove  that  the 
deed  was  delivered  by  Mrs.  Blazy  and  accepted  by  him  as  a 
complete  and  absolute  transfer  of  the  lots,  and  for  which  he 
agreed  to  allow  two  thousand  dollars  as  a  payment  upon  her 
husband's  contract.  By  the  evidence  of  Blazy,  the  husband, 
it  appears  that  there  were  two  occasions  on  which  the  subject 
of  the  deed  was  more  or  less  discussed  with  the  wife.  One  of 
these  was  on  the  day  of  the  execution  of  the  contract,  and  the 
other  on  the  next  day  when  the  deed  was  signed  and  acknowl- 
edged. The  defendant  offered  to  prove  that  on  each  of  these 
occasions  it  was  explained  to  Mrs.  Blazy  that  the  deed  was  to 
be  absolute,  and  flie  value  of  tlie  lots  be  at  once  applied  upon 
the  contract.  This  evidence  was  steadily  excluded.  Just  that 
agreement  with  the  wife  was  pleaded  in  the  answer,  and  no 
ground  of  objection  was  stated  on  the  trial,  and  no  allusion  to 
the  point  is  made  in  the  opinion  of  the  General  Term.  The 
rulings  are  briefly  defended  by  the  respondent  upon  the  ground 
that  the  written  contract  was  conclusive.  That  is  true  where 
the  contest  is  between  the  parties  to  the  instrument,  but  not 
true  as  against  a  stranger  to  it.  {Sprague  v.  Hosmar^  82  N. 
Y.  ^m ;  Lowdl  Mmfg.  Go,  v.  Safe.  F.  Ins.  Co.,  88  id.  591.) 
Mrs.  Blazy  was  no  party  to  this  contract  and  not  bound  by  it. 
Notwithstanding  the  agreement  of  the  parties  to  take  the  lots 
as  collateral,  she  was  at  liberty  to  apply  them  absolutely  or  not 
at  all  on  her  husband's  contract,  and  the  parties  to  that  were  at 
liberty  to  induce  her,  if  they  could  fairly,  to  take  that  action. 
Wlien  the  deed  was  executed  the  three  parties  and  Mrs.  Blazy 
were  together,  and  one  of  defendant's  offers  was  to  show  that 
on  that  occasion  the  effect  of  the  deed  was  explained  to  her, 
and  she  agreed  to  deliver  it  absolutely  as  a  payment  of  $2,000 
on  the  contract,  which  the  defendant  agreed  to  accept  and 
indorse.  I  cannot  discover  any  lawful  objection  to  that  evi- 
dence. It  does  not  even  contradict  or  vary  the  writing.  It 
only  shows  performance.  By  the  contract  Blazy  and  White 
SicKELs — Vol,  LXXXIV.        7 
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were  to  pay  two  thousand  dollars  at  any  time  before  the  vendor 
should  convey  and  Mrs.  Blazy's  deed  was  to  be  given  as  security. 
But  if  she  p^id  the  $2,000  at  once  no  security  was  needed,  and 
the  proof  offered  showed  simply  an  immediate  payment  in 
accord  with  the  terms  of  the  contract,  and  which  mei*ely  made 
the  provision  for  security  needless,  and  superfluous.  The 
rejected  evidence  shut  out  the  defense,  and  I  am  compelled  to 
say  that  its  rejection  seems  to  me  to  have  been  a  material 
error.  ^ 

For  this  reason  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Kugeb,  Ch.  J.,  not'  voting. 

Judgment  reversed. 


1^,  ^1       Michael  McQuigan,  Respondent,  v.  The  Delaware,  Lacka- 
i2t>    .-»o  WANNA  AND  Western  Railroad  Company,  Appellant. 

The  Supreme  Court  has  no  inherent  power  and,  in  the  absence  of  a  statute 
conferring  the  right,  may  not,  in  advance  of  the  trial  of  an  action  for  per- 
sonal injuries,  compel  the  plaintiff,  on  the  application  of  the  defendant, 
to  submit  to  an  examination  of  his  person  by  surgeons  appointed 
by  the  court,  with  a  view  to  enable  them  to  testify  on  the  trial  as  to  the 
existence  or  extent  of  the  alleged  injury. 

Walsh  V.  Saf/re  (52  How.  Pr.  334),  overruled. 

Sehroeder  v.  C,  R.  I,  d:  P.  R.  Co.  (47  la.  375),  disapproved. 

Briggtt  v.  Morgan  (2  Uagg.  Cons.  Ct.  324);  Demnibagh  v.  Ihvanbagh  (5 
Paige,  554);  NemU  v.  NemU  (9  id.  25),  distinguished. 

(Argued  October  19,  1891;  decided  December  1,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  April  28, 1891, 
which  affirmed  an  order  of  the  Special  Term  denying  a  motion 
by  defendant  for  an  order  directing  the  plaintiff,  in  an  action 
for  personal  injuries,  to  submit  to  a  physical  examination  by 
Burgeons  to  be  appointed  by  the  court,  and  for  the  appoint- 
ment of  a  receiver,  under  whose  direction  such  examination 
should  take  place. 
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rahaU  And  Bobert  T.  Ti 
Special  and  General  Tei 
appealable.  {TUtonv.^ 
tev/m^,  68  id.  341 ;  Toln, 
3.)  The  court  erred  in  li 
to  grant  an  order  to  coi 
tlaintifi.  {NeuTium  v. 
*7-to  V.  O.  <&  Z.  G.  It 
7.  Devanhagh,  5  Paige, 
iwrence  v.  Ocean  Ins.  ( 
,  3  Cow.  17;  Brughy. 
4.  399  ;  Sehroeder  v.  ( 
<fe  M.  T.  Co.  V.  Baily, 
Ji.  Co.,  61  WiB.  536 ; 
a^Sl  T.  S.  P.i&D.l 
.  Graham,  74  N.  C.  6^ 

\  s.a(&a  It,  R.  C 

/  V.  City  of  Sj^ngfieh 
7  r.  Benedict,  22  III.  A 
,334.) 

lajnilton  for  i-esponden 
plaintiff  in  a  ease  of 
ixamination  by  his  advt 
5.,  18  J.  &  S.  412;  Hi 
Offers  V.  WoolUy,  116  !> 
Co.,  27  N.  Y.  S.  R  3 
.  S.  250.) 

J.  Tlie  sole  question 
Supreme  Court  has  poi 

for  a  personal  and  pliy 
in  application  made  in 

sui^cal  examination  i 
'  the  court  with  a  view 
18  to  the  existence  and  e: 
.  .1  is  not  new  in  the  cou 
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know  it  was  first  presented  in  1868  before  a  judge  of  the  New 
York  Superior  Court  at  Special  Term  in  the  case  of  Walsh  v. 
Sayre  (52  How.  Pr.  334),  who  affirmed  the  existence  of  the 
power.  The  contrary  was  held  by  the  General  Term  of  the 
third  department  in  Roberta  v.  Ogdenshurgh  cfe  Lake  Cham- 
plain  Railroad  Co.  (29  Hun,  154).  In  1877  the  Supreme 
Court  of  Iowa  in  the  case  of  Schroeder  v.  (7.,  R.  L  cfe 
P,  R.  Co,  (47. Iowa,  375),  sustained  the  doctrine  that  the 
court  had  an  inherent  jurisdiction  to  grant  a  compulsory 
order  that  tlie  plaintiff  submit  to  such  examination,  and 
this  decision  has  been  followed  by  the  courts  of  several  of  tlie 
western  and  southern  states,  and  in  others  the  power  has  been 
denied;  The  same  question  was  considered  in  the  United 
States  Supreme  Court  in  the  recent  case  of  Union  Pacific 
Railroad  Company  v.  BoUford  (141  U.  S.  250),  and  the 
court  (two  judges  dissenting)  decided  adversely  to  the  claim 
that  the  court  had  power  to  compel  such  examination. 
The  opinions  of  the  several  courts  which  have  passed  upon 
the  question  present  very  fully  the  considerations  bearing  upon 
it.  We  concur  in  the  view  taken  by  the  Supreme  Court  of 
this  state  and  tlie  Supreme  Court  of  the  United  States,  and  we 
can  add  very  little  to  the  full  discussion  to  be  found  in  the 
opinions  of  those  courts. 

The  powers  of  courts  are  either  statutory  or  those  which 
appertain  to  them  by  force  of  the  common  law,  or  they  are 
partly  statutory  and.  partly  derived  from  immemorial  usage, 
whicTi  latter  constitutes  their  inherent  jurisdiction.  They  are 
organized  for  the  protection  of  public  and  private  rights  and 
the  enforcement  of  remedies.  Presumptively,  therefore, 
whatever  judicial  procedure  is  essential  to  enable  courts  to 
exercise  their  function  is  authorized.  The  maxim  that  there 
is  no  right  without  a  remedy,  justified  the  courts  in  the  earlier 
periods  of  the  common  law  in  inventing  writs  and  modes  of 
procedure  adapted  to  present  for  adjudication  in  proper  form 
every  question  of  judicial  cognizance.  The  powers  and  juris- 
diction of  the  courts  of  common  law  and  chancery  in  England 
are  to  be  found  in  the  Englisli  statutes  and  in  the  rules,  pre- 
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cedents,  decisions  and  procedure  of  the  con 
wliich  the  courts  actually  exercised,  suppleme 
powers,  constitutes  in  a  general  sense  tlieir  ju 
Upon  the  organization  of  the  state  govemi 
succeeded  to  the  powers  tlieretofore  exercised 
law  and  chancery  in  England,  so  far  as  they  w 
our  situation.  It  in  a  significant  fact  that  not  a  t 
in  the  decisions  of  tlie  common-law  courts  of 
before  or  since  the  Revolution,  of  the  exercia 
compel  a  party  to  a  personal  action  to  subu 
examination  at  the  instance  of  the  other  part 
existed  it  is  difficult  to  suppose  that  it  wou! 
frequently  invoked.  Actions  for  assault  i 
injuries  arising  from  negligence,  and  gener 
torts,  were  among  the  most  common  known  t( 
so  far  as  we  can  discover,  in  no  case  was  it  sii] 
that  the  court  was  armed  with  this  jurisdii 
exercise  of  a  power  is  not  conclusive  agaii 
hut  it  is  strange  if  the  power  in  question  i 
have  been  unused  for  centuries  and  never  1 
into  activity.  In  two  cases  cited  by  Justi 
opinion  in  Union  Pacific!  Railway  Co.  v,  Bi>U 
Court  of  Common  Bench,  in  England,  refusec 
inspection  of  a  building,  on  the  application  of 
action  for  work  and  labor  perfonned  by  him 
ground  of  want  of  power.  (JfewAam  v.  Tad 
Turqvajid  v.  Strand  Union,  8  Dow.  Pr.  2( 
tend  to  negative  the  existence  of  the  powi 
courts  claimed  for  our  courts  in  the  case  a 
authority  in  the  English  common-law  court 
analogous  is  found  in  the  power  which  the  c( 
have  occasionally,  though  rarely  exercised, 
application  of  apparent  heirs  the  writ  de  ve? 
to  compel  a  widow,  claiming  to  be  with  child 
husband,  to  submit  her  person  to  examinatioi 
in  England  is  eui  generis,  and  has  never  be 
It  may  have  originated  in  the  peculiar  favoi 
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by  the  law  of  England,  but  whatever  its  origin,  it  seems  repug- 
nant to  common  right,  and  the  fact  that  in  this  instance  only 
have  the  courts  of  England  exercised  the  power  to  compel  the 
examination  of  the  person  in  a  civil  proceeding,  tends  to  show 
that  the  power  is  not  there  regarded  as  general,  but  special 
and  peculiar,  and  limited  to  the  particular  case.  The  doc- 
trine of  the  cases  in  Chancery  {Briggs  v.  Morgan^  2  Hagg. 
Cons.  Ct.  324;  Devarkhagh  v.  Devamhaghy  5  Pai.  554; 
Newdl  V.  Newell^  9  id.  25),  that  in  an  action  to  procure  a 
decree  of  nullity  of  marriage  on  the  ground  of  impotence  or 
sexual  incapacity,  the  chancellor  may  compel  the  defendant  to 
submit  to  a  surgical  examination,  is  a  graft  from  the  civil  and 
common  law,  and,  as  has  been  said,  "  rests  upon  the  interest 
which  the  public,  as  well  as  the  parties,  have  in  the  question 
of  upholding  or  dissolving  the  marriage  state,  and  upon  the 
necessity  of  such  evidence  to  enable  the  court  to  exercise  its 
jurisdiction."  (Gray,  J.,  in  Union  Pacific  Railway  Co,  v. 
BoUsfordj  supra.) 

When  we  examine  the  history  of  the  power  of  common-law 
courts  to  compel  the  production  and  inspection  of  books  and 
papers  in  possession  of  the  opposite  party  in  a  civil  action,  we 
find  that  originally  tlie  courts  disclaimed  any  power  in  the 
matter,  and  the  remedy  by  bill  of  discovery  was  the  only 
resource  of  the  party  desiring  such  discovery.  Finally,  the 
common-law  courts  assumed  a  limited  equitable  jurisdiction 
over  the  subject,  and  in  addition  to  the  rule  that  a  party  plead- 
ing a  deed  should  make  profert  of  the  instrument  which 
enabled  the  other  party  to  demand  oyer,  the  courts  by  order 
compelled  a  party  who  in  his  pleading  relied  upon  a  written 
instrument,  not  a  deed,  to  give  inspection  to  the  other  party,  if 
required,  and  so  in  other  special  cases.  The  courts  in  this 
state,  prior  to  any  statute,  exercised  a  limited  equitable 
jurisdiction  of  the  same  character.  {Lawrence  v.  Ocean 
Ins.  Co.^  11  Jo.  245 ;  Denslmo  v.  Fowler^  2  Cow.  592, 
note.)  But  this  limited  jurisdiction  was  exercised  sparingly 
and  with  hesitation,  and  it  was  not  until  statutes  were 
enacted  in  England  and  in  this  state,  conferring  upon  com-^ 
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ourts  the  same  power  to  compel  the  ( 
tion  of  books  and  papers,  wliich  was  exei 
jlianecrj  on  billa  of  diacovery,  that  court* 
ilaimed  or  exercised  full  power  over  tlie 
I  15  Vict  chap.  99;  Stt  17  and  18  Vict,  cl 
;.  199,  §  21.)  The  limited  jurisdiction  exe 
s  before  tlie  statnto,  wae  in  the  oatare  of  i 
K>  far  ae  we  can  discover,  it  was  never  c( 
poeeeseed  an  inherent  power  in  aid  of  j 
it  in  cases  outride  of  tlie  narrow  limit  ni' 
'  to  compel  an  inspection  of  books  and  pa 
e  controversy,  in  possession  of  either  part; 
ure  to  that  invoiced  in  the  present  case,  ai 
awer  of  the  court  did  not  extend  to  the  or 
to  suppose  that  it  embraced  tiie  other, 
ver  to  compel  a  party  to  submit  to  an  exa 
son  bas  never  been  conferred  by  any  statu 

of  the  Revised  Statutes  authorizing  tlie 
B  production  of  books  or  papers  have  be 
e  Codes  of  Procedure.  The  statutes  alsc 
^visions  for  the  examination  of  a  party  on  os 
i  instance  of  the  other  party.     The  omissio 

any  reference  to  the  power  now  under  eons; 
:nificant.  We  caimot  say  that  the  exercif 
ned  might  not  in  some  cases  promote  justice 
.  On  tlie  other  hand,  unless  carefully  gu 
abject  to  grave  objections.  Bat  we  liave  to 
aestion  of  the  power  of  the  courts,  in  the 
islation.  It  is  very  clear  that  the  power 
e  recognized  and  customary  jurisdiction 
«juity.  The  doctrine  tliat  courts  have  an 
a  to  mould  tlie  proceedings  to  meet  i 
I  exigencies,  is  true,  but  in  a  limited  sens 
der  cover  of  procedure  or  to  accomplish  ju 
case,  invade  recognized  rights  of  person  or 
we  suppose,  can  abrc^ate  an  established  rii 
ol-  example,  the  rule  that  hearsay  evident 
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missible,  or  the  rule  of  the  common  law  that  parties  shall  not 
be  witnesses,  or  that  interest  disqualifies.  They  may  apply 
existing  rules  to  new  circumstances.  Nor  is  it,  we  conceive, 
within  the  power  of  the  court  to  create  remedies  unknown 
to  the  common  law,  or  institute  a  procedure  not  according  to 
the  course  of  the  common  law.  It  is  most  important  that 
courts  should  proceed  under  the  sanction  of  an  orderly  and 
regulated  jurisdiction,  and  that  as  little  as  possible  .should  be 
left  to  the  discretion  of  a  judge.  The  exercise  by  the  court  of 
the  power  now  invoked,  as  has  been  shown,  is  not  sanctioned 
by  any  usage  in  the  courts  of  England  or  of  this  state.  Its 
existence  is  not  indispensable  to  the  due  administration  of 
justice.  Its  exercise  depending  on  the  discretion  of  the  judge, 
would  be  subject  to  great  abuse.  We  think  the  assumption 
by  the  court  of  this  jurisdiction,  in  the  absence  of  statute 
authority,  would  be  an  arbitrary  extension  of  its  powers.  It 
is  a  just  inference  that  an  alleged  power  which  has  lain 
dormant  during  the  whole  period  of  English  jurisprudence, 
and  never  attempted  to  be  exercised  in  America  until  witliin  a 
very  recent  period,  never  in  fact  had  any  existence. 

We  have  purposely  omitted  to  repeat  the  views  and  author- 
ities upon  this  question,  set  forth  in  the  opinions  in  Hoberts  v. 
Offdenehurgh  A  Z.  C,  R.  H.  Co.^  and  in  Union  Pacific  Hail- 
way  Co.  V.  BoUsford^  and  we  refer  to  those  opinions  for  a 
fuller  discussion  of  the  grounds  upon  which  the  denial  of  the 
power  claimed  proceeds. 

The  oiider  should  be  affirmed. 

All  concur. 

Order  affinned. 
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NO,  88'  Executor,  etc.,  Respondent,  v.  ' 

AND  KlNOBTOS  GaS  LioHT  CoMPANlT    et 


rt  in  dissolving  a  temporarj  ioJunctioD,  where 
.  be  the  defeating  of  ptaintifT's  remedj  without 
ified  that  the  case  is  one,  fn  which,  bj  settled  a 
F,  upon  the  facU  stated,  is  not  entitled  to  final  i 
>tockholder  of  a  gas-light  company,  to  prevent 
J)  electric  light,  heat  and  power  company,  tbeci 
proposed  consolidation,  if  carried  out,  would  bi 
srs  of  plaintiS's  company:  that  tiie  two  corpora 

to  come  within  the  act  authorizing  the  consolii 
lorporations  (Chap.  867,  Laws  of  1684);  that  tt 
ly  and  does  not  exclude  the  interference  of  the 

and  injustice  and  is,  in  some  of  its  features,  i 
inswer  was  interposed  and  upon  the  compli 
ntiff  and  defendant's  treasurer  and  president,  a 
rties  an  in j  unction  pendente  tile  was  granted  ret 
1.  Ifeld.  an  order  of  General  Term  affirming  the 
1  was  not  reviewable  here. 

r  19,  1861:  decided  December  1,  1891.) 

1  order  of  the  General  Term  of  the  Si 
lird  jadicittl  department,  made  July  11 
an  order  of  Special  Tenn,  continaing 
>n  granted  herein. 

'as  brought  by  plaintitf  as  executor  of  t 
ent  of  Thomas  Cornell,  deceased,  a  stocl 
and  Kingston  Gas  Light  Company,  to  i 
'rom  consolidating  with  tlie  Kingston  } 
i  Power  Company, 
factH  are  stated  in  tlie  opinion. 

for  appellants.  The  injunction  was  nn 
does  not  appear  from  the  complaint  t1 
tied  to  the  final  relief  for  which  the  at 
fTenry  v.  JeweU,  90  N.  Y.  58.)  There 
ich  justify  a  court  of  equity  in  enjoini 
Vol.  LXXXIV.        8 
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proposed  oonsolidation  as  being  unjust  or  unfair  to  the  plaintiff. 
(Laws  of  1884,  chap.  367.)  The  act  upon  which  the  con- 
solidation proceeding  is  based  is  constitutional  (Const.  N. 
Y.  art.  8,  §  1 ;  IKS.  chap.  18,  §  8 ;  Laws  of  1848, 
chap.  37,  §  23 ;  People  v.  O'Brien,  111  K  Y.  1 ;  Code  Civ. 
Pro.  §  2419  ;  People  ex  rel  v.  Pice,  33  N.  Y.  S.  R.  34.)  The 
authorities  sustain  the  act  of  1884  as  an  exercise  of  the  power 
reserved  to  the  legislature  in  the  Constitution  to  alter  and 
repeal  charters.  {P.  P.  Co.  v.  Miller,  10  Barb.  260 ;  Bailey  v. 
HoUister,  26  N.  Y.  112  ;  In  re  Lee  dk  Co.' 8  Bank,  21  id.  9 ; 
N.  Y.  C  C  Co.  V.  C.  S.  P.  P.  Cb.,  40  Hun,  29 ;  P.  P.  Co.y. 
Thaclver,  11  N.  Y.  102 ;  P.  P.  Co.  v.  Grijjin,  21  Barb.  454; 
P.,  E.  P.  C.  P.  Co.  V.  DudUy,  14  N.  Y.  336 ;  In  re  Peci- 
prodty  Bank,  32  id.  9 ;  17  How.  Pr.  223 ;  P.  P.  Co.  v.  Brown- 
ell,  24  N.  Y.  345 ;  .White  v.  P.  Co.,  14  Barb.  559  ;  IlyaU  v. 
McArdle,  25  id.  457 ;  Bishop  v.  Brainard,  38  Conn.  289 ; 
13  Wall.  190.)  The  authority  of  the  legislature  to  authorize 
a  consolidation  of  corporations  is  in  certain  instances  the  exer- 
cise of  the  right  of  eminent  domain,  and  such  is  the  nature  of 
the  act  of  1884  as  applied  to  the  corporations  in  question. 
(Boone  on  Corp.  §  188 ;  Field  on  Corp.  [Wood's  ed.J  §§  390, 
391 ;  Green's  Brice's  Ultra  Vires  [2d  Am.  ed.],  632 ;  Mora- 
wetz  on  Corp.  §  1089;  Laws  of  1884,  chap.  367,  §  2;  iT.  O. 
G.  Co.  V.  L.  L.  Co.,  115  U.  S.  650 ;  Dillon  on  Mnn.  Corp. 
[4th  ed.]  §  3 ;  Nmo  Orleans  v.  Clark,  95  U.  S.  644.) 

John  J.  Linson  for  respondent.  The  order  appealed  from 
is  not  reviewable  here.  {II  P.  T.  Co.  v.  W.  T.  (&  P.  P.  Co., 
121  N.  Y.  397 ;  Sedrow  v.  Baker,  93  id.  59.)  As  between 
the  corporation  and  the  stcxjkholders,  the  charter  is  a  contract 
prescribing  to  tlie  corporation  that  it  shall  not  attempt  to  mate- 
rially change,  extend,  alter  or  abandon  the  particular  business 
which  that  charter  authorizes  the  corporation  to  do.  Any 
attempt  of  the  corporation  to  make  such  a  change,  extension, 
alteration  or  abandonment  would  be  an  unlawful  act,  which  a 
single  stockholder  may  prevent  by  injunction  or  set  aside  by  a 
suit  in  equity.     (Cook  on  Stocks  and  Stockholders,  §§  493, 666 ; 
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cA,  4  Johns.  Cb.  573 ;  Copel 
L.  Co.,  61  Barb.  60 ;  Blatchford  v.  R<m,  54  i 
v.  Fiyrbea,  11  id.  587 ;  ^  cfe  N.  H.  R.  B.  Co 
5  Hill,  383 ;  OrmiAy  v.  V.  C.  Co.,  56  N.  Y.  ( 
Lealie,  110  id.  519  ;  Pierce  v.  Madison,  21  Ho? 
As  between  ths  state  and  the  corporation,  and 
the  stockholderB,  the  charter  is  a  contract  pro 
clause  of  the  Conetitntion  which  provides  that 
pass  any  law  impairing  the  obligationsof  acontrac 
.  ftwi  R.  R.  Co.  V.  Reid,  13  Wall,  244;  In  re 
Y.  1 ;  People  v.  CBrieti,  111  id.  1,  49 ;  S.  T. 
42  Ind.  498;  Pearce  v.  Madia&n,  21  How. 
McOray  v.  J.  R.  R.  Co.,  9  Ind.  358 ;  Booe  v. 
10  id.  93 ;  New  Orleane  v.  Ha/rrU,  27  Miss.  I 
B.  R.  Co.  V.  Strait,  35  N.  J.  L.  322 ;  Fry  v. 
Co.,  2  Met.  314.)  As  a^nst  the  objection  o1 
the  gas  company  could  not  effect  this  proposed 
even  by  and  with  legislative  sanction,  were  i 
reserved  right  of  the  etate  to  alter,  amend  and  : 
and  acts  of  incorporation.  It  cannot  under 
right  {&,  etc.,  Co.  v.  Thaieher,  11  N.  Y. 
Diilard,  15.  B.  Mon.  340 ;  Commonwealth 
Gray,  239 ;  Orr  v.  BraekeTi,  81  Ky.  593 ;  O., . 
V.  Veaie,  39  Me.  571 ;  MUU  v.  C  R.  R.  Co. 
1 ;  Ferguson  v.  Meredith,  1  "Wall.  25 ;  K.,  etc. 
March,  17  Wis.  13 ;  M&wrey  v.  /  R.  R.  Co. 
Laws  of  1848,  chap.  37,  §  23 ;  PeopU  v.  CBr 
1.)  The  plaintiff  is  a  tenant  in  common  with  tl 
holders  in  the  property,  real  and  personal,  and 
of  the  gas  company.  {Livingston  v.  Lynch,  4  J 
Irvine  v.  Forbes,  11  Barb.  587 ;  Plimpton  v.  2 
Yi  592 ;  Laws  of  1886,  chap.  268 ;  People  v. 
N.  Y.  1.)  The  statQte  assailed  cannot  be  sasta 
exercise  of  the  power  of  eminent  domain.  (Co 
Lim.  528 ;  Mills  on  Em.  Domain,  g  50 ;  Dillon  i 
§  469 ;  Fhillipa  v.  B.,  etc.,  R.  R.  Co.,  78  Pent 
W.  Co.  V.  Burkart,  41  Ind.  364 ;  Dyckman  v 
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5  N.  T.  434;  Cole  v.  LeGrange^  113  U.  S.  1;  Z.  Assn.  v. 
Topehi,  20  Wall.  655 ;  Weisrner  v.  Douglas,  64  N.  Y.  91 ; 
Burlington  v.  Beadey^  94.  U.  S.  310 ;  ZTay  v.  C,  Co.,  3  Barb. 
42.)  The  act  in  question  does  not  authorize  the  consolidation 
of  the  gas  and  electric  light  companies.  (Laws  of  1890,  chap. 
416.) 

Finch,  J.  The  doctrine  recently  declared  in  Hudson  Bwer 
Telephone  Co.  v.  Watervliet  T.  cfe  R.  R.  Co.  (121  N.  Y.  397), 
seems  to  ns  decisive  of  tliis  appeal.  To  dissolve  an  injunction 
with  the  inevitable  result  of  defeating  plaintiff's  remedy  with- 
out a  trial,  we  must  be  entirely  satisfied  that  the  case  is  one  in 
which  by  settled  adjudication  the  plaintiff,  upon  the  facte 
stated,  is  not  entitled  to  final  relief.  We  cannot  say  that  of 
this  plaintiff's  complaint  in  advance  of  a  trial. 

The  grievance  alleged  and  souglit  to  be  prevented  is  a  pro- 
posed consolidation  of  two  companies  which  it  is  claimed  will 
be  ruinous  to  the  stockholders  of  one.  And  the  grounds  of 
resistance  alleged  are  that  the  two  corporations  are  not  so 
similar  as  to  come  within  the  legislative  provision,  that  the  act 
itself  is  permissive  merely  and  does  not  exclude  the  interfer- 
ence of  the  court  to  prevent  a  wrong  and  injustice,  and  that 
the  law  of  1884  is  in  some  of  its  features  unconstitutional. 
These  are  grave  and  serious  questions.  On  thia  motion  we 
ought  not  to  decide  them. 

Whether  the  gas  company  and  the  electric  light  company 
are  "  similar,"  within  the  meaning  of  the  statute  when  their 
modes  of  \)peration  are  different,  and  one  is  organized  not 
merely  to  supply  light  but  to  manufacture  and  sell  the  apparatus 
for  that  purpose,  i3  a  question  fairly  open  to  discnasion ;  and 
the  other  questions  are  too  debatable  to  be  decided  on  this 
motion. 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 
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Valentine  Hammann,  Appellant,  v,  Richabd  Jordan, 

KeBpondent. 

The  term  "  party-^all  "does  not  necessarily  imply  an  absolutely  solid  struc- 
ture, and  there  is  no  rule  requiring  a  wall  to  be  such  a  structure  in  order 
to  be  a  party -wall. 

In  an  action  upon  a  contract,  by  which  defendant  agreed  to  pay  half  the 
expense  of  building  a  party -wall,  it  appeared  that  plaintiff  built  flues> 
in  the  wall  which  encroached  upon  defendant's  half.  Plaintiff's  counsel 
called  as  a  witness  an  architect  and  asked  him  if  it  was  customary  to 
build  flues  in  party-walls.  This  was  objected  to  ;  said  counsel  stated 
that  he  desired  to  show  it  was  a  proper  thing  to  put  a  flue  in  a  party- 
wall.     The  court  sustained  the  objection.    Held,  error. 

Fettreich  v.  Leamy  (9  Bos.  510),  distinguished. 

It  was  proved  that  to  correct  the  defect  caused  by  the  flues  and  to  give 
defendant  substantially  a  similar  use  of  the  wall  as  that  enjoyed  by 
plaintiff,  would  cost  from  $128  to  $190.  UM,  that  the  question  as  to 
whether  there  was  such  a  substantial  failure  to  comply  with  the  agree- 
ment as  would  not  authorize  a  deduction  of  the  cost  of  curing  the  defect 
and  grant  judgment  for  the  balance,  was  one  of  fact  for  the  jury. 

To  prove  that  the  encroachment  of  the  flues  on  defendant's  land  was  not 
willful,  plaintiff,  as  a  witness  in  his  own  behalf,  was  asked  whether  he 
intended  to  have  the  wall  built  correctly  with  regard  to  the  flues.  Thia 
was  objected  to  and  excluded.  Held,  error;  that  it  was  competent  for 
plaintiff  to  show  that  he  did  not  encroach  intentionally  upon  defend- 
ant's premises. 

Defendant  claimed  and  some  of  his  witnesses  testified  that  the  wall  was 
not  capable  of  a  substantially  similar  use  by  him  as  by  plaintiff,  and  one 
of  them  swore  that  there  should  have  been  a  four-inch  partition  line 
between  the  flues  in  order  to  give  defendant  the  same  opportunity  of  using 
the  wall  as  plaintiff.  There  was  proof  that  defendant  could  obtain  such, 
opportunity  by  expending  a  certain  amount  for  a  chinmey  breast.  A 
motion  for  a  nonsuit  was  granted.  Held,  error;  that  assuihing  it  to  be 
a  condition  precedent  to  a  recovery  that  an  opportunity  for  a  substan- 
tially similar  use  should  exist,  the  questions  as  to  what  would  amount  U> 
a  substantially  similar  use  and  whether,  after  deducting  the  expense 
incurred  by  defendant  for  a  chimney  breast,  plaintiff  should  have  judg- 
ment for  the  balance  of  his  claim  were  questions  of  fact  for  the  jury. 

Also  hM,  that  if  defendant  suffered  any  further  damage  by  reason  of 
plaintiff's  encroachment,  in  the  way  of  being  compelled  to  use  some 
portion  of  his  lot  for  an  additional  wall,  the  amount  of  such  damage 
would'  be  for  the  jury  to  determine,  and  they  should,  if  the  amount  is 
not  so  great  as  to  show  a  substantial  departure  from  the  contract,  deduct 
the  same  from  the  recovery  otherwise  allowable. 
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mt  if  the  amount  of  dama^a  is  of  so  substantial  a  nature  as  to  cause 
:  jury  to  conclude  that  the  encroiichment  Itself,  irbether  ianocent  or 
llful,  nasa substantial  departure  from  tliecontrect,tlie  verdict  should 
for  the  defcDdaot, 

peared  that  plaintiff  in  building  tiie  wall  left  openings  for  windows, 
ilntiff  proved  that  defendant  saw  tliese  openings  when  the  wall  was 
ng  built  and  consented  thereto.  Ifeld,  that  defendant  could  not  there- 
er  change  bis  mind  and  claim  that  the  insertion  of  the  windows  was 
iolation  of  the  agreement, 

rgued  October  30.  1891;  decided  December  1,  1891.) 

PPEAL  from  judgment  of  tlie  General  Term  of  the  Superior 
rt  of  tlie  city  of  New  York,  entered  upon  an  order  made 
cli  26,  1891,  wliicli  modified,  and  affirmed  as  modilied,  a 
piient  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
i  on  trial  at  Circuit. 

liis  was  an  action  upon  a  contract  by  which  defendant  af;reed 
ay  one-lialf  the  expense  of  a  party-wall  erected  by  plaintiff 
i-een  their  adjoining  premises  in  the  city  of  New  York, 
lie  facts,  so  far  as  material,  are  stated  in  the  opinion. 

icob  F.  MiUer  for  appellant.  There  was  a  disputed  quea- 
of  fact,  and  it  should  have  been  submitted  to  tlie  jury. 
dalr  V.  Talmadge,  35  Barb.  602 ;  Glaciiis  v.  BUck,  50 
if.  14S ;  PhUlips  v.  Gailant,  62  id.  264 ;  Fiedder  v.  Dar- 
50  id.  437;  Thurston  v.  VomeU,  38  id.  281 ;  Bayliaa  v. 
hvft,  81  id.  371 ;  Forbes  v.  Waller,  25  id.  430 ;  Woodward 
^■iiUer,  80  id.  312 ;  Noah  v.  Whitney,  88  id.  648.)  Defend- 
could  not  avoid  using  the  wall.  {Kingsland  v.  Tucker, 
N.  Y,  578 ;  Laws  of  1887,  cliap.  566.)  Tlie  amendment 
le  building  law  could  not  invalidate  the  contract.  (Laws 
882,  chap.  410,  §§  476, 477.)  The  defendant  claimed  that 
plaintiff  agreed  to  build  a  party-wall,  and  then  defined  a 
y-wall  to  be  one  which  stood  equally  on  both  Iota  and  was 
3  in  all  particulars  on  each  side  of  the  dividing  line.  He 
claimed  that  any  departure  from  this  definition  defeated 
plaintiff's  claim.  The  court  erred  in  adopting  this  definition 
contention.  (Feitretch  v.  Lemny.  9  Bosw.  521 ;  Washb.  on 
I  Prop.  [4th  ed.]  605 ;  2  id.  385 ;  Rogers  v.  Simheimer, 
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Laws  of  1887,  chap.  566,  §  5 ;  Laws  of  1882,  chap.  410,  §  476 ; 
Kingslwitd  v.  Tucker^  115  N.  Y.  574;  Shaw  v.  Hitchcock y 
119  Mass.  284.)  The  trial  court  erred  in  awarding  an  allow- 
ance to  the  plaintiff  upon  the  amount  of  defendant's  counter- 
claim after  having  dismissed  the  complaint,  and  such  award 
was  properly  overruled  by  the  General  Term.  (J)owning  v. 
MarshaU,  37  N.  Y.  380 ;  Code  Civ.  Pro.  §  3253 ;  Devlin  v. 
Mayor^  etc.y  15  Abb.  [N.  B.]  31 ;  T/iayer  v.  IfoUa/id^  63  How. 
Pr.  179 ;  WhiUegge  v.  De  Witt,  12  Daly,  319  ;  CVa?ie  v.  IIol- 
comb,  2  Hilt.  271 ;  Uf^/  v.  Wilde,  15  Civ.  Pro.  Rep.  451.) 

Peokham,  J.  The  plaintiff  and  defendant  entered  into  an 
agreement  for  a  party-wall  of  the  length  of  seventy-eight 
feet,  more  or  less,  between  their  premises  in  Charles  street  in 
the  city  of  New  York.  The  plaintiff  was  to  build  it  and  the 
defendant  agreed  that  when  he  made  use  of  it  in  the  erection 
of  any  building  on  his  premises,  he  would  pay  plaintiff  the 
sum  of  seven  hundred  and  fifty-one  dollars  and  sixteen  cents, 
being  one-half  the  sum  to  be  expended  in  its  erection.  The 
plaintiff  built  the  wall  and  left  some  openings  for  windows 
therein  and  put  in  some  flues.  The  flues  it  was  contended 
overreached  the  center  of  the  wall  by  some  two  inches.  The 
wall  was  twelve  inches  wide. 

As  to  the  windows  the  plaintiff  testified  that  the  defendant 
saw  the  wall  while  plaintiff  was  building  it,  and  saw  the  spaces 
left  and  which  were  intended  for  windows,  and  asked  plaintiff 
about  them.  The  plaintiff  explained  to  him  how  he  proposed 
to  do  the  work,  and  the  defendant  was  satisfied  and  said :  ^*  If 
you  do  that,  I  have  nothing  to  say."  He  raised  no  objections 
thereafter  until  he  commenced  to  build,  which  was  some  years 
suDsequent  to  the  completion  of  the  wall,  and  he  now  claims 
that  the  leaving  of  the  spaces  for  the  windows  and  the  encroach- 
ment of  two  inches  by  means  of  the  flues  upon  the  defendant's 
side  of  the  wall,  left  it  in  such  condition  that  he  could  not 
make  substantially  the  same  use  of  the  wall  that  the  plaintiff 
had,  and  that  hence  he  was  not  bound  to  pay  the  amount 
stated  in  the  agreement,  or  any  euin  whatever. 
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be  absolutely  solid  under  all  circumstances  in  order  to  l>e  a 
party-wall.  We  think  it  was  proper,  therefore,  to  ask  an 
architect  in  the  city  of  New  York  whether  it  was  not  customary 
to  build  party-walls  with  flues  in  them.  Presumably  he  was 
familiar  with  the  manner  of  erecting  such  walls  in  that  city 
when  nothing  but  a  party-wall  ifi  terms  was  called  for  and  if 
it  were  a  fact  that  it  is  customary  in  building  them  to  put  flues 
therein,  their  presence  in  this  party-wall,  in  the  absence  of 
some  agreement  to  the  contrary,  would  not  be  a  violation  of 
contract  on  the  part  of  the  plaintiff. 

It  is  true  that  party-walls  are  frequently  erected  under 
written  agreements,  which  agreements  may  provide  for  flues 
or  openings  or  for  solid  walls.  It  is  also  true  that  the  term 
'*  party-wall "  does  not  yet  necessarily  imply  a  solid  structure 
and,  therefore,  what  the  general  custom  is  in  New  York  in 
regard  to  flues  when  party-walls  are  erected,  may  be  some  evi- 
dence of  the  meaning  of  the  term  as  used  in  such  an  agreement 
as  this.  We  think  it  was  competent  and  should  have  been 
admitted.     {S?n{th  v.  Cle^vs,  lU  N.  Y.  190.) 

In  Fettretch  v.  Leamy  (9  Bos.  510,  525)  the  learned  judge, 
who  there  delivered  the  opinion  of  the  court,  assumed  that 
evidence  that  the  term  "  party-wall "  had  acquired  by  usage  or  , 
custom  in  the  city  of  Xew  York  any  peculiar  significance 
would  be  proper.  The  Pennsylvania  cases  cited  by  counsel 
are  essentially  different.       * 

If  proper  to  erect  a  party-wall  with  flues  therein,  the  next 
inquiry  would  be  whether  the  encroachment  of  two  inches, 
already  referred  to,  was  such  a  substantial  failure  to  comply 
with  the  agreement  that  the  court  could  not  pernrit  a  deduc- 
tion for  the  cost  of  curing  the  defect  and  grant  judgment  for 
the  balance. 

Upon  the  evidence  we  think  this  was  a  question  of  fact 
Even  if  the  testimony  were  in  substance  uncontradicted  as  to 
the  existence  of  the  defect,  the  cost  of  curing  it  and  the  con- 
sequences resulting  to  the  defendant,  still  in  such  a  case  as  this 
we  think  it  was  proper  to  submit  to  the  jury  the  question  upon 
all  the  evidence  whetlier  there  was  or  was  not  a  bonajide  and 
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K  the  defendant,  in  fact,  sufEered  any  further  damage  by 
reason  of  this  encroachment  in  the  way  of  being  compelled  to 
use  some  portion  of  his  lot  for  an  additional  wall,  which  but 
for  such  encroachment  he  would  not  have  been  compelled  to 
use,  the  amount  of  such  damage  it  would  be  for  the  jury  to 
determine,  and  that  amount  should  be  deducted  from  the 
recovery  otherwise  allowable.  If  the  amount  were  of  so  sub- 
stantial a  nature  as  to  cause  the  jury  to  conclude  that  the 
encroachment  itself  was,  whether  innocent  or  willful,  a  sub- 
stantial departure  from  the  contract,  then  the  verdict  should 
be  for  the  defendant  so  far  as  the  plaintiffs  cause  of  action 
was  concerned. 

These  matters  can  be  properly  submitted  to  a  jury  upon  a 
new  trial. 

We  think  the  case  should  not  have  been  taken  from  the  jury 
and  the  judgment  of  nonsuit  should,  therefore,  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event* 

All  concur. 

Judgment  reversed. 


The  People  ex  rel.  Oak  Hill  Oemetebt  Assoola^tion, 
164    5141  Respondent  and  Appellant,  v,  Luther  A.  Pratt  et  al., 


as  Assessors,  etc.,  Appellants  and  Kespondents. 

The  lands  of  a  cemetery  association,  organized  under  the  act  of  1847  (Chap. 
188,  Laws  of  1847),  by  virtue  of  the  provision  thereof  (§  10),  which 
declares  that  the  cemetery  lands  and  property  of  any  association  formed 
under  the  act  shall  be  exempt  from  taxation,  are  exempt  from  the 
moment  they  are  acquired  by  the  association,  and  continue  exempt  so 
long  as  the  corporation  exists,  although  no  dead  body  is  buried  therein, 
and  although  by  a  valid  ordinance,  passed  after  its  incorporation  by  a 
municipality  within  whose  limits  its  lands  lie,  the  burial  of  the  dead 
therein  is  forbidden. 

Under  the  provisions  of  trhe  charter  of  the  city  of  Rochester  (§  40,  chap. 
14,  Laws  of  1880),  giving  to  the  common  council  power  "  to  make, 
modify  and  repeal  ordinances  and  by-laws  to^  regulate  the  burial  of  the 
dead,"  that  body  has  power  to  forbid  by  ordinance  the  burial  of  the  dead 
in  lands  of  a .  cemetery  association  within  the  city  limits;  and  this, 
although  at  the  time  the  association  took  the  conveyance  of  its  lands,  it 
was  lawful  to  use  them  for  cemetery  purposes. 
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upon  the  finding  of  fact  in  respect  of  advertising  and  procuring 
the  consent  of  the  board  of  supervisors ;  such  finding  was  not 
only  unsupported  by  any  evidence  but  it  would  be  inunaterial  if 
it  were  established.  (Laws  of  1852,  chap.  280,  §  4.)  The  city 
of  Rochester  has  no  more  power  to  interfere  with  the  acqui- 
sition of  the  title  to  lands,  or  to  the  devotion  of  them  to  the 
purposes  provided  by  the  act  of  1847,  than  any  other  corpora- 
tion.    (Laws  of  1880,  chap.  14,  §  40.) 

George  F.  DanfortK  for  respondente.  The  burden  is  upon 
the  relator  to  show  some  ground  for  the  exemption.  (Laws  of 
1847,  chap.  133,  §§  1,  4,  5,  6 ;  Laws  of  1869,  chap.  708 ;  Laws 
of  1879,  chap.  310,  §  2.)  The  act  of  1847  has  no  proper 
application  to  an'  urban  or  city  cemetery.  (Laws  of  1852, 
chap.  280;  Laws  of  1854,  chap.  238;  Laws  of  1871,  chap. 
164.)  The  whole  matter  was  under  tlie  control  of  the  common 
council  of  the  city.  (Laws  of  1830,  chap.  14,  §  40  ;  Laws  of 
1834,  chap.  199,  §§  8,  18,  46 ;  Church  v.  May<yr,  etc.,  5  Cow. 
538 ;  Coales  v.  Mayor,  etc.,  7  id.  585 ;  Laws  of  1813,  chap.  86.) 

C.  D.  Kiehel  for  respondents.  The  property  in  question 
is  not  exempt  from  taxation.  (Laws  of  1880,  chap.  14,  §  40 ; 
People  V.  Roper,  35  N.  Y.  632,  635,  638 ;  People  v.  Board 
ofAaseasora,  84  id.  610;  Cronin  v.  People,  82  id.  318  ;  Coatea 
V.  Mayor.,  7  Cow.  585 ;  Berholf  v.  (JReiUy,  74  N.  Y.  522 ; 
Dillon  on  Mun.  Corp.  [4th  ed.]  §  142.)  No  consent  to  burial 
in  the  premises  in  question  can  be  implied  from  the  ordinance 
of  March  19, 1889,  or  from  the  omission  of  the  property  from 
the  assessment-rolls  for  the  year  1889  by  the  assessors.  (Laws 
of  1865,  chap.  456 ;  Overing  v.  Foote,  43  K  Y.  290;  People 
ex.  rel.  v.  AaaeMora  of  Brooklyn,  92  id.  430.)  It  was  error  to 
allow  the  witnesses  of  the  relator  to  give  their  opinions  of  the 
comparative  values  of  the  properties  of  Smith,  Stanley,  Corser^ 
and  EUwanger  &  Barry,  near  or  adjacent  to  the  property  in  ques- 
tion. {People  Y.Warr&n, An  ll\m,4A%\  109 N.Y.  576;  PeopU 
ex.  rel.  v.  Carter,  109  id.  576 ;  People  ex.  rel  v.  Christie,  115 
id.  158.)     The  assessors  complied  with  the  laws  of  tliis  state,  in 
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to  cemeteries  in  the  county  of  Monroe,  and  relate  only  to  the 
counties  mentioned  in  those  acts. 

"We  have  no  doubt  that  the  common  council  had  power  to 
pass  the  ordinance  prohibiting  the  burial  of  the  dead  in  tllis 
cemetery.  Under  the  charter  of  the  city  (Laws  of  1880,  chap. 
14,  §  40),  it  is  provided  that  the  common  council  shall  have 
pother  to  "  make,  modify  and  repeal  such  ordinances,  by-laws 
and  regulations  as  it  shall  deem  reasonable  within  the  said  city 
for  the  following  purposes ; "  and  among  the  purposes  specified 
is  "  to  regulate  the  burial  of  the  dead."  Under  the  power  to 
regulate,  the  common  council  could  prohibit  the  burial  of  the 
dead  within  the  city  limits.     {Cronin  v.  People^  82  N.  Y.  318.) 

This  ordinance  is  a  police  regulation  which  the  legislature 
could  authorize  the  common  council  to  pass.  {Brick  Church 
V.  Mayor^  etc,^  5  Cow.  538 ;  Coatee  v.  Mayor^  etc,^  7  id.  583 ; 
Matter  of  Eyera,  72  N.  Y.  1.) 

It  is  immaterial  that  at  the  time  the  relator  took  the  convey- 
ance of  its  land  it  was  lawful  to  use  it  for  cemetery  purposes 
and  to  bury  the  dead  therein.  The  power  possessed  by  the 
common  council  to  regulate  the  burial  of  the  dead  is  a  con- 
tinuing power,  and  it  may  be  exercised  in  its  discretion  from 
time  to  time  as  the  public  health  and  welfare  may  require. 
So,  we  have  no  doubt  that  so  long  as  the  ordinance  remains  in 
force  no  dead  body  can  be  buried  in  this  cemetery,  and  yet  wo 
reach  the  conclusion  that  its  land  cannot  be  taxed  under  the 
law  of  1847.  Section  1  of  that  act  provides  that  any  number 
of  pel  sons  residing  in  this  state,  not  less  than  seven,  who  shall 
desire  to  form  an  association  for  the  purpose  "  of  procuring 
and  holding  lands  to  be  used  exclusively  for  a  cemetery,  or 
place  for  the  burial  of  the  dead,"  may  form  a  corporation  as 
provided  in  that  and  the  two  following  sections.  Section  4 
provides  that  any  association  incorporated  under  the  act  may 
take  by  purchase  or  devise,  and  hold  within  the  county  in 
which  the  certificate  of  its  incorporation  is  recorded,  not 
exceeding  two  hundred  acres  of  land,  to  be  held  and  occupied 
exclusively  as  a  cemetery  for  the  burial  of  the  dead,  and 
further  provides  that  "  such  land,  or  such  parts  thereof  as  may 
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ment  in  a  lot  or  plot  so  transferred,  such  lot  or  plot,  from  the 
time  of  such  first  interment,  shall  forever  thereafter  be  inalien- 
able,  and  shall,  upon  the  death  of  the  holder  or  proprietor 
thereof,  descend  to  the  heirs  at  law  of  such  holder  or  pro- 
prietor and  to  their  heirs  at  law  forever." 

It  is  thus  seen,  by  this  brief  review  of  the  provisions  of  the^ 
act,  that  the  land  of  the  relator  is  held  exclusively  for  cemetery 
purposes,  and  that  it  cannot  be  devoted  to  or  used  for  any 
other  purpose.  It  has  no  power  to  sell  any  of  its  land  except 
to  persons  who  desire  it  for  burial  purposes,  and  all  of  its  land^ 
the  moment  it  acquires  it,  and  before  a  dead  body  is  buried 
therein,  is  absolutely  exempt  from  all  taxation.  The  cemetery 
land  of  such  a  corporation,  not  only,  but  all  its  property,  i& 
thus  exempt.  So  long  as  Oak  Hill  cemetery  exists  as  a  cor- 
poration, it  must  hold  its  property  exclusively  for  cemetery 
purposes,  and  while  burials  cannot  now  be  made  therein,  the* 
ordinance  prohibiting  them  may  be  repealed  or  modified  at 
any  time  so  as  to  allow  them.  There  is  no  provision  in  the 
statute  that  its  land  shall  be  exempt  from  taxation  only  so  long- 
as  burials  are  authorized  to  be  made  therein.  The  exemption 
is  absolute. 

There  is  nothing  in  the  act,  chapter  708  of  the  Laws  of  186(> 
or  chapter  310  of  the  Laws  of  1879,  which  affects  the  exemp- 
tion from  taxation  conferred  by  section  10  of  the  act  of  1847- 
By  the  act  of  1869,  section  10  is  amended  only  in  reference  to 
the  rights  of  individual  proprietors  of  lots,  and  it  in  no  way 
changes  the  exemption  of  the  corporation  from  taxation  as  pro- 
vided in  section  10  of  the  act  of  1847.  The  act  of  1879,  is  not 
an  amendment  of  the  act  of  1847,  and  does  not  relate  to- 
cemeteries  owned  by  corporations  organized  under  that  act.. 
It  relates  to  other  cemeteries  not  established  under  that  act.. 
This  fully  appears  from  section  2,  which  is  as  follows :  "  When- 
ever any  such  land  shall  cease  to  be  used  for  cemetery  purposes,, 
any  judgment,  tax  or  assessment  whicli,  but  for  the  provisions, 
of  this  act,  would  have  been  levied,  collected  or  imposed,  shall 
thereupon  forthwith,  together  with  interest  thereon,  become 
and  be  a  lien,  and  charge  upon  such  land,  and  collectible  out 
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tlie  dead  in  its  land.      All  its  land  and  property  are  exempt 
from  taxation,  and  we  must  give  force  and  effect  to  the  statute. 
^*  The  orders  of  the  General  and  Special  Terms  should  be 

i   ,  reversed,  and  the  assessment  upon  the  relator's  property  ordered 

f-  to  be  vacated  and  stricken  from  the  assessment-roll,  with  costs 

to  thie  appellant  in  all  the  courts. 
All  concur. 
Orders  reversed. 
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Peter  Keakney,  Respondent,  v.  The  Metropolitaj?  Ele- 
vated Railway  Company  et  al.,  Appellants. 

Prior  to  the  construction  of  defendants'  elevated  railroad  in  a  street  in  the 
city  of  New  York,  premises  abutting  on  eaid  street,  then  a  vacant  lot, 
were  leased  to  one  S.  for  a  term  of  years,  the  lessor  covenanting  that, 
if  during  said  term  tlib  lessee  erected  upon  ^  said  lot  a  building  of  a 
character  described,  she  would  at  the  expiration  of  the  term  pay  the 
value  of  the  same  or  grant  a  renewal  for  another  term.  The  lessee 
built  upon  said  premises  and  thereafter  assigned  the  lease  to  plaintiff, 
who  took  possession  and  has  since  then  been  in  possession.  After  the 
construction  of  defendants'  road  and  upon  the  expiration  of  the  tenn# 
the  lessor,  in  accordance  with  the  covenants  of  the  lease,  executed  to 
plaintiff  a  new  lease  whicli  contained  similar  provisions  as  to  renewal  and 
the  purchase  of  the  building  on  the  premises.  In  an  action  to  restrain 
the  operation  of  said  road  and  for  damages,  the  court  granted  the 
injunction,  unless  defendant  paid  a  sum  fixed  as  the  value  of  the  ease- 
ments appropriated  or  interfered  with,  and  awarded  damages  for  injuries 
to  the  property  during  the  six  years  preceding  the  commencement  of 
'  this  action.  Held,  no  error;  that  plaintiff's  title  and  right  of  possession 
date  from  the  assignment  of  the  lease  to  him;  that  the  new  lease  must 
be  regarded  as  simply  a  continuation  of  the  prior  one;  that  plaintiff 
for  the  purposes  of  the  case  was  to  be  construed  as  the  owner  of  the 
building  and  was  entitled  to  recover  such  sum  as  represented  its 
diminished  rental  value  caused  by  the  construction  and  operation  of  the 
road. 

Also  hM,  that  plaintiff  was  entitled  to  damages  for  the  period  during 
which  the  premises  were  leased  by  him  to  sub-tenants. 

The  distinction  pointed  out  between  this  case  and  that  of  a  tenant  holding 
under  a  lease  executed  after  the  construction  of  the  road. 

(Argued  October  9,  1891;  decided  December  1,  1891.) 
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Jiobinson  v.  Smith,  7  N.  Y.  Supp.  38 ;  Dolan  v.  MerriU,  18 
Hun,  28 ;  Mulford  v.  Wager,  7  N.  Y.  Supp.  88.)  There  waa 
no  error  in  permitting  a  witness  to  state  that  a  shadow  was 
caused  by  the  station.  {Ka/ne  v.  N.  Y,  E,  Ji.  Co.,  125  N.  Y. 
187 ;  Zahr  v.  Jf.  K  B.  Co,,  104  id.  268.) 

O'Brien,  J.     The  judgment  in  this  case  contains  an  injunc- 
tion restraining  the  defendants  from  the  continued  maintenance 
and  operation  of  their  elevated  railway  in  front  of  the  plain- 
tiff's premises  No.  738  Sixth  avenue  in  the  city  of  New  York, 
unless,  within  the  time  fixed  therein,  the  defendants  pay  to  the 
plaintiff  the  sum  of  $525,  as  the  price  of  so  much  of  the 
plaintiff's  easements,  or  other  property  appurtenant  to  his  said 
premises,  as  are  taken,  appropriated  or  otherwise  interfered  with 
by  the  maintenance  and  operation  of  the  railway.     The  judg- 
ment also  awards  to  the  plaintiff  the  sum  of  $1,062  for  the 
injuries  to  his  property  sustained  during  the  six  years  preced- 
ing the  commencement  of  the  action,  with  the  interest  thereon. 
The  questions  involved  in  this  appeal  are  in  respect  to  the 
plaintiff's  interest  in  the  property.     The  building  is  a  four- 
story  brown  stone  front,  the  second  above  42d  street,  the  first 
story  being  used  as  a  store,  and  the  apartments  above  fitted  up 
for  dwellings.     One  of  the  passenger  platforms  of  defendants' 
stations  extends  across  the  entire  front  of  the  building.     The 
nature  of  the  plaintiff's  interest  appears  from  the  following 
facts  found  by  the  trial  court :    On  the  1st  of  May,  1863, 
Glorvina  N.  Hoffman,  who  was  then  the  owner  of  the  lands, 
executed  and  delivered  to  one  John  C.  Sares,  a  lease  in  writing 
and  under  seal,  in  which  her  husband  joined,  whereby  she 
demised  to  Sares  the  premises,  which,  it  seems,  then  consisted 
of  a  vacant  lot  only,  for  a  term  of  twenty-one  years  from  that 
date,  at  the  yearly  rent  of  $250  per  year,  besides  all  taxes  and 
assessments.     The  lease  also  contained  numerous  conditions 
and  covenants,  none  of  which  need  be  referred  to,  except  the 
following:  It  was  stipulated  that  if  during  the  tenn  the  lessee 
should  erect  upon  the  lot  a  dwelling  three  stories  or  more  in 
height  above  the  basement,  and  constructed  of  brick. or  stone, 
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the  price  paid  by  plaintiff  was  with  reference  to  the  sitoatioQ 
then  existing.  But  two  points  have  been  argaed  by  the 
defendants  upon  tliis  appeal :  1.  That  as  plaintiff  took  a  lease 
of  the  premises  in  1884,  after  the  construction  of  defendants* 
road,  he  has  no  right  to  substantial  damage  or  an  equitable 
remedy.  2.  That  tiie  plaintiff  cannot  recover  damages  for 
the  period  during  which  the  premises  were  leased  by  him  to- 
tenants. 

The  first  point  ignores  the  fact  already  pointed  out  that 
plaintiff's  title  accrued  in  1866  and  before  the  construction  of 
the  road.  The  lease  of  1884  cannot  be  deemed  a  new  or  vol- 
untary arrangement,  but  a  continuation  of  the  lease  of  1863, 
which  the  plaintiff  may  have  been  obliged  to  enter  into  in  order 
to  preserve  his  existing  rights.  The  plaintiff's  rights  under  the 
lease  of  1884  are  but  an  extension  of  the  rights  acquired 
under  the  lease  of  1863.  He  was  for  all  the  purposes  of  thia 
case  the  absolute  owner  of  the  building  since  1866,  and  we  per- 
ceive no  reason  why  he  was  not  entitled  to  recover  such  sum 
as  represented  its  diminished  rental  value  in  consequence  of 
the  construction,  maintenance  and  operation  of  the  defendants* 
railroad.  This  is  not  tlie  case  of  a  tenant,  under  a  lease  made 
after  the  road  was  built,  suing  for  an  injury  to  his  possession, 
but  an  owner  under  title  acquired  before  that  time,  seeking  to 
recover  for  loss  of  rents.  As  such  owner  of  the  building  he 
could  also  recover  such  permanent  injury  as  he  sustained  by 
sthe  appropriation  by  the  defendants  of  such  easements  as  were 
taken  and  were  appurtenant  to  the  house  and  a  part  of  it. 
The  trial  court  found  that  for  more  than  half  the  period  prior 
to  the  commencement  of  the  action  for  which  the  rental  dam- 
age was  recovered,  the  premises  were  in  the  possession  apd 
occupancy  of  tenants  under  the  plaintiff.  The  defendants* 
counsel  insists  here,  as  he  did  in  the  court  below,  that  no  dam- 
age should  be  allowed  for  this  period,  as  the  injury,  if  any, 
was  inflicted  upon  the  tenant.  Since  the  argument,  that  point 
has  been  determined  against  the  defendant  in  another  case. 
That  decision  must  control  the  disposition  to  be  made  of  this 
case,  and  we  will  not  attempt  to  add  anything  to  the  reasoning^ 
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This  was  objected  to  by  defendant's  counsel  "  as 
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way,  and  as  requiring  the  witness  to  separate  such 

to  other  causes."  The  court  overruled  the  objection. 

the  objection  made  did  not  present  the  real  ohjec 

t.  e.,  that  it  sought  to  substitute  the  opinion  of  the 

nient  ot  the  jury. 

BoUtU  \.  N.  Y.  E.  R.  Oo.  (128  N.  Y.  455).  distinguis 

(Argued  October  9,  1891;  decided  December  1,  189 

Appeal  from  judgment  of  the  General  Tei 
Court  of  the  city  of  New  York,  entered  up 
March  2,  1891,  which  affirmed  a  judgment 
tife  entered  npon  a  verdict,  and  affirmed  ai 
motion  for  a  new  trial,  and  reversed  an  orde 
setting  aside  a  portion  of  the  verdict. 
SioKBta— Vol.  LX2XIV.        11 
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lie  nature  of  the  action  and  the  facte,  so  far  as  ir 
ttated  in  the  opinion. 

'rainard  ToUea  for  appellant.  Plaintiffs  cannot 
my  interference  by  defendant  witli  the  use  or  enj' 
he  property  in  questjon  or  of  the  easements  appu 
Bto,  because  during  the  period  sned  for  they  did  a 
right  to  Buch  nee  and  enjoyment  {Doyle  v.  Lord 
t32;  Sherman  v.  Williania,  113  Mass.  481;  Hot 
nsworth,  128  id.  437 ;  Tobiat  v.  Cohn,  36  N.  \ 
meg  V.  Sedey,  19  Wend.  507,  509 ;  Campbell  v.  j 
.hns.  511 ;  Eten  v.  Lvyster,  60  N.  Y.  252,  259 ;  Si 
hirr,  1  Hilt.  39  ;  Waterman  on  Trespass,  §g  948, 9^ 
'jnan  y.  M.  K  R.  Co.,  121  N.  Y.  125 ;  Kant  v.  iV 
Co.,  125  id.  181 ;  Wayer  v.  T.  U.  R.  Co.,  25  ii 
\Ur  V.  B.,  etc.,  R.  Co.,  46  id.  686.)  In  uo  aspect 
can  the  recovery  of  damages  for  the  period  prior 
885,  be  justified.  {Arnold  v.  Angdl,  62  N.  "X 
r  V.  N.  Y.  C.  R.  R.  Co.,  49  id.  42;  Porter  v.  C 
1,  278.)  The  exception  to  expert  testimony  was  suffi 
icit.     {DiUeber  v.  //.  /;«.  Co.,  69  N.  Y.  256.) 

jhn  E.  Parsons  for  respondents.  Tiie  diminution  o 
sable  value  occasioned  by  the  wrong  of  the  defeni 
verable  by  tliose  who  sustain  the  loss ;  in  this  case, 
itiffs.  {ErancU  v.  Schoellkoj}/,  53  N.  Y.  152;  J 
ihes,  67  id.  26  ;  Lahr  v.  M.  E.  R.  Co..  104  id.  26S 

Pro.  §  1665  ;  Cajiipbell  v.  Arnold,  1  Johns.  510 ; 
,  V.  Freeman,  13  id.  183;  Holmes  v.  &.-eley,  19 
;  Wood  V.  City  ofWiUiami^>urgh,  46  Barb.  601 ;  E 
Toyes,  65  N.  Y.  125 ;  Randall  v.  Sand^ers,  23  IIui 
s'.  Y.  57S  ;  Holt's  Niei  Prins  Cases,  543  ;  Wright  v 
Metropolis,  110  N.  Y.  237;  lime  v.  X.  T.  C.  tfe 
?.  Co.,  101  id.  98;  Pond  v.  M.  E.  R.  Co.,  112  i. 

plaintiffs  were  entitled  to  recover  fur  the  period  froi 
i82,  to  May  1,  18S5,  notwithstanding  that  Mr.  I 
timer,  their  testator,  died  on  Alay  30,  1882,  having  i 
t,  leased  tlie  premises  for  a  period  CJtuiuencing  June  ] 
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jury  aseeeeed  the  damages  in  two  separate  suiiib,  namely :  F: 
Jime  1,  1882,  to  May  1,  1885,  tlie  period  after  Rieliard  1 
timer's  death,  covered  hy  the  lease  to  Gregg,  l?14,653.80, 
from  May  1,  1885,  to  the  coriimenceiiieiit  of  tlie  action  J 
28. 18Sfi,  $5,875.20.     The  trial  c«tirt,  upon  defendant's  mot 
set  aside  the  verdict  for  damages,  from  June  1,  1682,  to  ] 
I,  1885.     Both  parties  liaving  appealed  to  the  General  T( 
the   order   setting  aside   the   portion  of    tlie   verdict   ah 
described  was  reversed  and  the  balance  of  the  verdict  ' 
(in  defendant's  appeal,  affirmed.     Tlie  defendant  appeal 
this  court  from   the   judgment  entered    on    the   verdict 
affirmed   by  the   General   Term,   and   also   from   the  oi 
reversing  the  Special  Term  in  reducing  the  verdict, 
principal  question  raised  by  the  appeals  is  the  right  oi 
owner  of  veal  eetate  to  recover  damages  for  an  injury,  sue 
was  proven  and  found  in  this  case,  while  the  property  wa 
the  actnal  possession  of  tenants  under  a  lease  from  such  ow 
Our  decision  at  this  term  in  the  case  of  Kernochan  v.  j 
Tm-k  Elevated  Railroad  (128  N.  Y.  55l>),  disposes  of 
question  conclusively  against  the  defendant's  contention, 
it  is  only  necessary  tK»  notice  some  minor  points  argued  by 
defendant.     The  will  of  Richard  Mortimer  derised  the 
estate  in  question  to  the  plaintiffs,  as  executors  and  trusl 
upon  certain  specified  trusts  for  the  benefit  of  his  child 
It  is  contended  on  behalf  of  the  defendant  that  the  plain 
stand  in  the  position  of  purehasers  of  the  property  after 
road  was  put  into  operation.     If  this  view  of  the  plain! 
relations  to  the  property  was  correct,  I  am  unable  to  see  ] 
it  would  affect  the  defendant's  liability,  since  the  recent  deci 
(if  this  court  in  tlie  Pappenhehn  case  (128  N.  Y.  436).     But 
while  it  may  lie  true  that  a  devisee  in  a  certain  general  sense  is  a 
purchaser,  it  would  be  more  correct  to  say  that  the  plaintifis, 
with  respect  to  this  property,  represented  all  the  rights  that  their 
testator  could  assert  against  the  defendant  before  his  death. 
There  were  no  negotiations  in  reference  to  a  purchase,  as  in  other 
cases,  wliere  the  price  paid  is  fixed  with  reference  to  the  exist- 
ing situation,  and  all  the  burdens  and  disadvantages  that  the 
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Phcbnix  Insurance  Company,  Respondent,  v.  William  H. 

Parsons,  Appellant 

The  tan  of  P.  &  L.  held  an  open  policy  issued  by  plaintiff,  consisting  of 
a  cargo  policy  and  annexed  thereto  a  freight  policy.  By  tte  cargo 
policy  the  insurance  was  '  *  on  cargo,  freight  and  advances. "  It  contained 
a  clause  to  the  effect  that  "  the  freight  and  advances  insured  under  this 
policy  are  subject  to  the  terms  and  conditions  of  freight  policy  attached." 
Held,  that  the  meaning  of  this  clause  was  not  that  the  freight  policy 
should  control  alone  as  to  insurance  on  advances,  but  that  to  the  t^rms 
and  conditions  of  the  cargo  policy  was  to  be  added  such  of  those  con- 
tained in  the  freight  policy  as  were  pertinent  and  might  concern  the  risk 
insured. 

The  ''  cargo  policy"  contained  a  clause  to  the  effect  that  in  case  of  any 
agreement  by  the  insured  whereby  they  relinquished  any  right  of 
recovery  against  others,  which  in  case  of  payment  of  loss  by  plaintiff 
would  belong  to  it  but  for  the  agreement,  it  would  not  be  bound  to  pay 
the  loss.  P.  &  L.  effected  insurance  under  the  open  policy  for  advances 
made  to  the  captain  of  a  vessel  named  for  a  voyage  specified;  before 
this  they  had  written  to  the  owners  of  the  vessel  that  its  captain  had 
drawn  upon  them  and  asked  whether  the  owners  would  remit  the  amount 
or  would  have  them  advance  it.  P.  &  L.  after  the  insurance  received 
an  answer  from  the  owners  asking  them  to  insure  the  advances  if  it  had 
not  already  been  done,  so  that  in  case  of  loss  the  owners  would  not  be 
called  upon  for  reimbursement.  P.  &  L.  replied  that  they  had  "  covered 
the  amount  by  insurance."  A  loss  having  occurred  plaintiff,  without 
knowledge  of  the  correspondence  between  P.  &  L.  and  the  owners,  paid 
that  firm  the  amount  of  the  advances.  In  an  action  to  recover  back 
the  same  held,  that  said  clause  applied  to  the  insurance  in  question;  that 
the  condition  was  broken,  as  the  reply  of  P.  &  L.  was  an  advice  to  the 
owners  that  their  request  as  to  insurance  was  complied  with,  and  so  the 
insurance  became  one  for  the  owners'  benefit,  and  P.  &  L.  were  estopped 
from  asserting  any  claim  against  the  owners  for  the  advances;  and, 
therefore,  plaintiff  was  entitled  to  recover;  that  it  was  not  material  that 
the  owners'  letter  of  instruction  was  received  after  the  insurance. 

The  amount  of  the  insurance  was  $1,500,  the  sum  advanced  was  $1,125. 
P.  &  L.'s  claim  against  the  owners  was  for  $1,570;  this  included  com- 
missions of  $341.63  for  procuring  a  charter  for  the  vessel.  Plaintiff, 
with  knowledge  that  the  claim  included  the  commissions,  paid  the  whole 
amount  of  the  insurance,  taking  an  assignment  of  $1,500  of  said  claim;  * 
this  the  assignment  stated  was  "  for  advances,  commissions,  etc."  Held, 
that  said  commissions  constituted  no  interest  in  or  lien  upon  the  vessel, 
and  so  as  to  this  portion  of  their  claim  P.  &  L.  had  no  insurable  interest 
and  it  was  not  covered  by  the  policy;  that  wliile  the  assignment  did  not 
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tione  is  released  or  lost,  which  would  on  acceptance  of  aban 
ment  or  payment  of  loss  by  this  company  belong  to  this  i 
pany  hut  for  Hueh  agreement  or  act ;  or  in  case  this  insur 
is  made  for  the  benefit  of  any  carrier  or  bailee  of  the  prop 
insured  other  than  the  person  named  as  insurer,  the  com] 
shall  not  be  bound  to  pay  any  loss,  but  its  right  to  retai 
recover  the  premium  shall  not  Ije  affected."  On  Marcl 
1884,  the  defendants  effected  insurance,  under  their  < 
policy,  for  the  sum  of  $1,500,  "  on  advances  on  board  the 
'  Elliott  Ritt'hie'  at  and  from  Brunswick,  Ga.,  to  Buenos  Ay 
"  ■  On  March  27, 1 884,  the  defendants  had  written  to  the  ow 

'  ;/  that  the  CAptain  had  drawn  upon  them  and  requested  ac 

t.r'      ,  whether  the  owners  would  remit  the  anionnt,  or  would! 

F"  defendants  advance  it.     Under   date   of   April  1,  1884, 

fc,'  Boston  owners  replied  to  that  letter  and  inetrncted  defend 

e',"    ■  in  the  following  language,  to  *'  please  get  the  advances  insi 

^     •  if  you  have  not  already  done  so,  so  that  in  case  of  loss  you 

;•.  '  not  call  upon  tlie  owners  for  the  advances."     On  April  sei 

^  ■  defendants  acknowleged  the  receipt  of  the  Boston  letter 

..^ ,  say :  "  We  have  covered  the  amount  by  insurance  out  on 

r--,  Buenos  Ayres." 

L    -  Tlie  bark  was  lost  u})on  the  voyage,  by  perils  insured  ags 

L-  and  in  August,  1884,  the  plantiff  paid  to  the  defendant* 

f-  amount  of  their  insurance  of  ^1,500,  taking  from  then 

^'  '  assignment  of  $1,500  of  their  "claim  of  $1,570,  wliicl: 

1 '  have  against  bark  "  Elliott  Ritchie '  and  owners  for  advai 

I .  commissions,  et«.,  etc."     Defendants  also  assigned  to  plaii 

;'  by  indorsement  npon  the  captain's  draft  for  $1,125,  all  c 

',.  <m  Bcci^unt  thereof  "  in  consideration  of  the  amount  insun 

advances  on    the  vessel   being   paid."     The  assignment 

made  upon  the  insistance  of  the  comjjany  and  their  refua 

'  pay  otherwise.     Subsequently  the  plaintiff  co.iii>any  sued 

,  owners  in  the  United  States  District  Court  at  Boston  to  rec 

the  amount  paid  to  the  defendants  in  Kew  York,  ailing 

(  assignment  of  the  claim  against  the  owners.     The  trial 

upon  an  agreed  statement  of  the  facts,  and,  after  hearing 

f-  Hbel  was  dismissed.     This  action  was  then  brought  to  rec 
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ty,  otlierwise  the  Contract  would  be  a  mere  wagt 
i  on  Mar.  Ins.  3 ;  WilliaTns  v.  Ins.  Co.,  9  How.  Pr 
isurance  on  advances  contemplates  the  existence 
reating  a  maritime  lien  in  favor  of  the  creditor, 
lien  whicli  is  insured.  {Reed  v.  M.  S.  li\«.  Co.,  3 
Upon  the  payment  of  the  lose  to  the  asBiircd,  the  i 
es  subrogated  to  all  the  rights  which  the  assnrei 
ing  the  claim  against  the  debtor,  wlietlier  the  ri; 
ubrogation  be  derived  from  the  implication  of  '. 
the  express  terms  of  the  contract,  and  any  act 
d  which  discharges  or  diminishes  the  rights  of  the  i 
li  subrogation,  is  a  complete  or  pro  tanto  discba 
ibility  of  the  insurer,  (Phillips  on  Ins.  §  1712 ;  2  i 
IB.  [4th  ed.]  863;  17  How.  Pr.  155;  CasteU 
oil,  L.  R.  [11  Q.  B.  I)iv.]  380.)  The  claim  i 
wner  of  the  bark  was,  by  implication  of  law, 
erred  to  the  insurance  company  upon  the  paym 
I  loss,  and  when  they  demanded  an  assignment  o 

and  refused  t«  pay  without  it,  they  were  stand 
Bxact  legal  rights,  and  that  had  they  then  known  t! 
d  had,  by  his  conduct  and  transactions  with  the  < 
)  bark,  discharged  the  liability  of  the  owners  of  ti 
le  insurance  company  would  have  l>een  justified  in 

pay.  (^1.  M.  f)i4.  Co.  v.  Storrow,  6  Paige,  285 ; 
7o.  V.  Tyler,  16  Wend.  398  ;  2  Pliillips  on  Ins.  28 
I  defendant's  contention  that  the  clause  pn.vidin 
3t  of  the  insured  releasing  any  right  of  recovery, 
I  otherwise  belong  to  the  insurer,  should  invalids 
',  being  found  in  the  cai^  policy  only,  does  not 
urance  on  advances,  and  that  nothing  except  what 
in  the  freight  policy  attached  to  the  cargo  polii 

the  question.     This  is  untenable.     {Fiister  v.  Van 

Y.  19;  G.  3f.  Co.  V.  Alle/>,  53  id.  515.)  There 
id  warranty  arising  out  of  the assignnient  by  the  c 
:hat  the  claim  assigned  was  a  valid  claim  to  whi 
dants  had  a  title,  and  that  said  claim  bad  not  lieen  si 
air  act.    {LedwUli  v.  McKim,  53  N.  Y.  307  ;  2 
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■warranty  or  agreement  of  the  assured  that  the  riglit  of 
gation  of  tlie  iTisurer  had  not  been  and  wonld  not  be  re 
or  lost,  by  any  action  of  the  assured.  Nothing  in  the  lai 
of  the  clause  we  are  at  present  considering  imported  an 
tion  of  the  tenns  of  the  cargo  policy  from  the  cont 
insurance. 

In  the  next  place,  the  condition  in  this  cai^  policy,  r 
to  any  release  or  loss  of  the  riglit  of  recovery  agaii 
owners,  was  clearly  broken  by  the  defendants,  Whei 
acceptance  of  the  captain's  draft  for  disbursements  up 
bark,  the  defendants  effected  the  insurance  for  tlieir  at 
with  the  i>IaintifF,  they  were  without  any  instructions  fr 
ownei-s,  Tiiose  instructions  caine  a  day  or  two  afterwa 
the  letter  of  A]>ril  first,  and  requested  the  defendants  to 
their  advances,  so  that  in  case  of  loss  they  wonld  not  ca 
the  owners  for  reimbursement.  They  replied  that  th 
"  covered  the  amount  l)y  insurance  out  only  to  Buenos  j 
■  This  was  a  plain  advice  to  the  owners  that,  to  that  ex 
voyage,  their  request  as  to  insurance  had  l>een  complie< 
The  result  was  that  the  insurance  effected  became  one  : 
owners'  benefit,  and,  in  case  of  the  loss  of  the  bark,  any  i 
received  from  the  insurer  would  go  in  discharge  of  the 
ednese  of  the  owners ;  or  if  none  were  recoverable  fr( 
insurer,  for  auy  cause  attributable  to  the  defendants  or  t 
claim  against  tlic  owners  was,  nevertheless,  gone.  The 
thenceforth  estopped  from  asserting  any  claim  agaii 
owners  for  advances  to  the  bark;  for  the  owners  were  y 
in  relying  upon  the  defendants'  representations  in  reply  i 
instructions  to  insure,  and  in  believing  their  personal  1 
released  and  the  claim  transferred  to  the  insurance.  I 
no  consequence  that  the  insurance  was  effected  bef( 
owners  wrote  their  letter  of  instruction.  By  the  corn 
cuce  of  the  parties,  the  agreement  was  established  tl 
insurance  should  be  for  the  owners'  benefit  and  their  p 
liability  released.  Nor  is  it  material  that  the  defendan 
not  liave  realized  the  effect  of  their  reply  to  tlie  ownen 
tyf  instruction.     The  question  is,  what  had  the  owners  in 
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,  the  vesse 
olicy  of  in 
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Upinion  of  the  Court,  per  Ok  at,  J, 

ecified  the  defendants'  advances  as  the  subject  of 
>ut  the  assured  had  no  insurable  interest  in  the 

anything  beyond  wliat  the  term  advances  miglit 
nclude.  That  was  the  defendants'  only  interest  at 
a  voyage.  Tlie  insnrer's  contract  was  to  indemnify 
t  any  loss  in  respect  thereto,  during  the  voyage, 
rils  or  sea  risks  specilied.  This  plaintiff,  therefore, 
defended  against  any  claim  for  tlie  $1,500  written 
olicy. 

the  formal  assignment  by  the  defendants  to  plain- 
i  indorsement  over  of  the  captain's  draft,  affect 
1 !  Obviously,  no  claim  for  the  advances  passed, 
al  claim  for  that  against  tlie  owners  had  been 
the  assured.  It  was  not  necessary,  as  the  General 
T  considered,  that  the  right  of  the  plaintiff  te 
k  the  moneys  paid  upon  the  policy  should  rest 
fiplied  warranty  in  the  defendants'  assignment  to 
ise  of  action  was  perfect,  independently,  for  it 
tyment  in  ignorance  of  the  defendants'  breach  of 
m.  And  the  force  of  that  condition  was  quite  as 
I  of  a  recovery  back  of  the  moneys,  paid  in  ignor- 
fact  that  the  defendants  had  forfeited  or  lost  their 
enforcement  of  the  owners'  personal  liability,  as  it 
been  to  defend  against  a  claim  for  payment,  if  the 
be&n  made  aware  of  tlie  breach  of  the  agreement. 
;ip.e  of  the  equitable  right  of  the  insurer  to  pubro- 
drficussed  in  the  opinions  delivered  by  the  viee- 
nd  cliancellor  in  the  case  of  AtUmtic  31>iiital  I/is. 
n-mo  (1  Edw.  Ch.  627,  and  5  Paige,  2it4),  and 
J  them  may  be  had.  The  insurer  could  not  be 
that  subrogation  to  the  right  of  the  assured,  which 
ijuity  and  the  loss  of  which  was  especially  secured 
,  in  the  contract  of  insurance, 
ik  the  deed  of  assignment  diil  have  the  effect  to  pass 
>IaintifE  whatever  claims  the  defendants  had  against 

growing  out  of  the  transactions  disclosed  here. 
500,  paid  by  the  plaintiff  for  the  assignment,  it 
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ion  of  the  Court,  per  Gbay,  J. 

>ecome  the  owner  of  Eueli  oi 
i,  as  were  atill  owing  to  the 
tommission  for  procnnng  a  cl 
ment  read  t)iat  it  "  assigned  $'. 
which  we  liave  against  bai 
ivances,  commissions,  etc" 
n's  draft  was  assigned  over  by  i 

the  information  that  the  sn 
d  been  advanced  for  disburse 
tiff,  if  it  did  not  actually  know 
ledge,  or  was  put  npon  its  i 
igainst  the  owners  for  other  at 
Of  course,  the  plaintiff  supj 
to  all  the  claims  against  the 
act  of  the  assignment  was  gone 
owners  for  reimbursement  of  t; 
lid  that  the  assignment  was  i 
lie  claims?  They  became  th 
ie  and  I  can  see  no  reason  wh; 
■ea-blepro  t<mto. 
jr  in  admitting  the  record  of 
T  in  the  action  between  this 
irk.  It  proved  a  judgment, 
diction  of  the  subject-matter 
ho  libel,  filed  by  the  plaintiff  ] 
>ark,  to  recover  the  advancef 
d  which  it  supposed  it  hud  a 
n  the  original  debtor.  The  i 
the  same  material  facts  as  her 

of  the  fact  of  a  judgment  di 
Ignment  purported  to  transfer 

V.  Fouri^i  Xatl.  Bank,  89  ; 
'  the  General  Term  of  tlie  ji 
the  counsel  fees  in  the  Bostoi 
Had  these  defendants  beer 
,  would  have  been  different  anc 
>ay  that  item  of  damage.     As 
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what  doubt  that  any  notice  was  due  theiit ;  for  the  p. 
was  not  deftinding  ait  action,  but  was  suing  as  the  hold< 
claim,  by  tlie  right  of  subnotion  and  by  virtue  of  an 
ment.  However,  the  reduction  has  not  been  made  the  c 
of  an  appeal.  But  as  to  the  actual  costs,  whicli  were  f 
that  action,  I  tliink  it  right  that  the  plaintiff  sliould  r 
tliem.  The  suit  certainly  was  the  natural  sequel,  or 
tliience,  of  the  defendants'  act. 

No  other  point  of  the  ap^iellants  demands  our  considi 
and  I  advise  that  the  judgment,  aa  entered  upon  the  oi 
the  General  Term,  should  be  further  modified,  by  ded 
from  the  amount  of  the  original  judgment  herein, 
which  shall  be  equal  to  the  difference  between  the  a 
of  the  verdict  of  $2,353.11  and  an  amount  made 
adding  together  tlie  sum  of  $1,12.'),  advanced  on  tl 
tain's  draft,  the  commission  thereon  of  two  and  o 
per  cent,  and  interest  on  these  two  sums  at  six  per  cen 
March  25, 1884,  to  the  day  of  the  trial,  and  the  sum  of 
costa  of  the  Boston  suit,  with  interest  tliereon  at  six  pe 
from  October  1,  1S89,  to  the  date  of  trial,  and  that  the 
ment  as  so  modified  he  affirmed,  but  without  costs  to 
party  as  against  the  other. 

All  concur. 

Judgment  accordingly. 


ANTHONy  J.  DEEXEt  et  al.  v.  Eliza  A,  Pease,  as  Exe 
"i^  ■        etc.,  et  al..  Respondents,  The  Mechanics'  National 
^"-^^3.        et  al..  Appellants. 

P.,  a  Tnerchant  doiiiK  business  in  New  Tork,  and  St.A.,  s  mere 
FniDce,  entered  intoacontractnbicti.afterrecitingtliatD.,  the  oy 
packer  of  a  certain  brand  of  sardines  was  wUling  to  give  them  the  m 
thereof,  stated  the  agreement  of  the  parties  to  be  that  they  were  to . 
dgbty  per  cent  of  cost  of  each  invoice  as  forwarded  from  tbe  fi 
each  to  advance  one-half;  the  sardines  to  be  shipped  to  P.  and  s 
the  net  profits  to  be  divided  equally  between  the  parties  and 
pursuance  of  the  contract,  sardines  were  shipped  toF,,  who  borr 
plaintiffs,  a  firm  of  bankers,  the  forty  per  cent  agreed  to  be  adva 
him.     P.  failed  and  made  an  assignment  for  the  b«ieflt  of'redltore. 
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rppellants.  On  the  vita 
]ebt«dness  aud  identity 
proceeds  of  goods  sliipi 
!videnee  whatever,  (D 
n1.  on  Ev.  ^§  436-43 
I  Ev.  154,  155.)  Till 
d  the  power  of  the 
or  in  diBniisaing  our  a 

interlocutory  jiidgnieii 
1  all  proceedings  under 
.  (Code  Civ.  Pro.  §g  1 
iigs  and  his  proof  there 
■rH,  2  N.  Y.  506,  507; 
*.  ^  Sank  V.  Eatnes, 
Ddaji^d,  25  N.  T.  266 
102,  605;  Arnold  V.  Ai 
layor,  etc,  84  id.  296, 
i3  ;  Soutkwick  v.  F.  N 
,12  id.  9;  Bnjani  v.  . 
'.  Co,,  30  Hun,  375 ;  T 
'ann  v.  Finrchi/d,  3  Al 
'rich,  40  N.  Y.  511  ;  D 

;  llomeifii  v.  Sickles,  V 
)  The  banks  are  entitL 
tnls  of  niercliaiidiee  in  1 
[E>pa>-teWh!te,h.'R.  [( 
I  Barb.  650;  Bmi^nt^e 
:  irNeH,  6  Daly.  307 ; 
I  {Mrtnergliip  in  relation 
{Rk'hariliKm.  v.  ling 
on,  1  Hun,  425  :  Onhrey 
30 ;  EiiiftT  V.  Crawford 
.  55(1 ;  Bates  on  Partner 
,  33 ;  Caesidif  v,  IlaU,  '■ 

its.  The  banks  and  assij 
ley  can  only  reach  Peas 
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OpInfoD  of  the  Court,  per  O'Bbikh,  J. 

rhich  he  advanced  to  StAntant  noder  the  agi 
y  claimed  a  bankers'  lien  upon  the  goods  and  t1 
y  virtue  of  tlie  advances  to  and  arrangerae 
which  has  been  found.    The  plaintiffs  brouj 

0  enforce  this  hen  and  made  the  attaching  ba 
)  of  Pease,  and  St.Ainant  parties  defendants, 
id.  In  the  meantime,  witli  the  consent  of  the 
er  was  appointed  in  the  action  of  the  fund  re 
collected  accounts  and  the  proceeds  of  thegooi 
en  attached  and  sabsequently  sold.  The  case 
■ought  to  trial  at  Special  Tenn,  an  interlocnto 
as  entered  directing  the  receiver  to  pay  to  the 

1  of  $4,264,  with  interest  thereon  and  costs  ou 
satisfaction  of  their  lien,  which  was  adjudge< 

1  of  the  plainti£Es'  interest  in  the  controversy  a 
defendants  now  seem  to  raise  any  qnestion  a 
the  judgment.  The  court,  however,  did  not  t 
le  conflicting  claims  to  the  rest  of  tlie  fund  by  Si 
one  hand  and  the  banks  as  attaching  creditor 
lut  a  provision  was  inserted  in  the  judgment  pi 
fercnce  to  ascertain  the  particular  portion  of  tl 
)roceed8  in  tlie  receiver's  hands  received  by  P© 
tnt  under  the  agreement,  and  also  whether  tl 
obtained  by  the  banks  against  Pease  were  for 
debt  duo  from  him  or  for  advances  made  to 
;  of  the  business  under  the  agreement  tlirougl 
ds  came  from  St.Amant,  and  that  all  other  q 
1  the  defendants  be  reserved  until  the  coming  i 
ipon  the  reference.  From  that  part  of  the  ji 
ig  a  reference  the  banks  and  the  assignee  app 
leral  Tenn,  but  the  appeal  was  dismissed.  The  r 
led  and  the  referee  reported  that  all  thegoodsa 
Is  that  came  to  the  hands  of  the  receiver  were 
ise  from  St.Amunt  under  the  agreement  and 
»  collected  were  for  the  purchase  of  like  go 
lad  received  and  sold  under  the  same  conditioni 
ebtedness  of  Pease  to  the  banks  was  on  his  in 
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ion  of  the  Court,  per  O'Brien,  J. 


fiftli  inst.,  is  daiy  at  hand.  I  had  . 
ter  (Dumagiiou)  and  owner  of  thi 
ng  to  give  U8  the  monopoly  of  tliese 
e  as  follows; 

80%  of  cost  of  each  invoke  as  thej 
jtories,  this  advance  to  be  halved  by  j 
take  the  amount  of  1,(100  of  Amei 
100  low  Je,  to  be  handled  during  th 
erty  of  stopping  eliipmentg  and  a 
any  time  dviring  the  season,  if  wi 
e  any  other  good  reason, 
n  on  tlie  account  of  (1%  per  annti 
hailed  by  us  nor  profit  to  be  added 
kerage  only  when  actually  paid  by 
i  from  wharf,  unless  some  very  go( 
iiig  otherwise. 

ioned  by  failure  of  your  buyers  to 
le-Uiird  each  by  you,  the  owner  of  t 

net  proceeds  of  all  accounts  sale,  c 

,  ehall  determine  the  profit  of  th^  ^«».., 

ded  in  thirds  in  same  manner  as  stated  in 

b.     If  this  should  allow  a  lose,  this  lose  is 

er. 

t  500  cases  of  tins  cut  to  size  of  old  Ameri- 

be  Bent  on  first,  in  order  to  get  as  many  in 

he  four  per  cent  duty, 

e  foregoing,  you  will  see  tliat  we  are  entirely 

I  the  result,  and  without  my  knowledge  of 

irdncsfl  and  bnsioess  integrity  through  many 

ver  have  suggested  you  to  my  friend  here. 

ir  early  answer,  and  I  tnist  this  will  lead  to 

^r  business  way  between  us." 

f  St.Amant  does  not  import  a  contract  of 

rt  below  held,  a  joint  enterprise  between 

and  the  packer  Dumagnou,  for  tlie  ship- 

irdincs  and  after  payment  of  advances  and 


It.  per  O'Brieh,  J. 

ed  to  pasg  upon  an; 
•ike  oijt  any  impro 

referred  to,  carried 
d  every  paper  tliat 
of  the  caw  we  cann 
)urt  that  the  fund  ti 
i<t.Aiimut  to  Pease 
e.  On  tlic  contrar 
ence  eufflcieiit  to 
■der  of  reference  i 

raised  at  the  trial 

irrejrularity  or  wan 

the  referee  was  bi 
took  tlie  clianees 
n  the  report  which 
thoiit  any  ohjeetion 
orahle  rejwjrt  from  t 
e  interlocutory  jud 
Tnder  these  circums 

trial  proceeded  wit 
r  the  reference  was 
t  we  think  tlie  pour 
e  la£t  clause  of  sect 
h  a  case  as  this  to  or 
idiiigs  upon  one  or  n 
le  issue."  The  othe 
hear,  try  and  deten 
the  court  to  refer  o 
I  determine,  but  to  i 
irt.  Tliat  is  all  tha 
ri  wae  not  Imund  by 
uld  adopt  the  findings  or  from 
«,     On   the  whole   we  are  of 

was  committed  in  the  dispOB)- 

the  judgment  and  order  should 
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able  by  local  aseeHBiiient.  (t/&c  v.  Net 
ICeeae  v.  Denver,  10  Col.  112;  5  I 
d  ed.]   800;  In  re  Garvey,  77  N. 

0  id.  165 ;  In  re  Smith,  99  id.  434 ;  ; 
?al.  97 ;  People  v.  City  of  Brooklyn,  '. 
illigan  v.  Smith,  59  Cil.  206:  Cool 
,  Porter  V.  Hill,  9  Mase.  34 ;  Crij>pi 
;  Iiugyl^.8  V.  Nantucket,  11  Ciish,  433 

1  N.  Y.  615  ;  Van  lirtinsehter  v.  Wit 
Golden,  35  id.  462 ;  Weitfall  v.  Free 

.  Sfiffeni;  68  id.  325  ;  Bellinger  v.  Gr 
V.  Wanl,  58  id.  402;  Brei'oort  v.  B 
tu-h  V,  Ilayea,  5S  How.  Pr,  17 ;  Ilina 
253  ;  People  v.  Ilagadom,  36  id.  i. 
.  37  id.  170;  SpringpoH  v.  T.  S.  1 
;  75  id.  397,  406 ;  People  v.  BatcheU 

GeniM,  23  id.  439-450,  452 ;  Craig  i 
r»  of  Ontario  v.  IHU,  99  id.  324-32 
9 ;  ■  Tluyinpaoii   v.   Harvey,  4  II,  & 

tlie  proposed  law  was  itisuificient  an< 
I  tlic  statute.  {In  re  Orange  Street 
noJd  V.  Camhritlge,  106  Mass.  352 ;  1 
[lun,  10;  In  re  Van  Buren,  79  N. 
•sioiim,  98  Mass.  583  ;  In  re  Grube,  8 
Mayor,  ete.,  35  N.  J.  L.  404 ;  Sewell  ■ 
9;  Rathlmn  v.  Acl^er,  18  Brtrb.  393;  . 
19  111.  324.)  No  grade  or  level  having  been  estab- 
fore  the  jiassage  of  the  law  for  this  improvement,  the 
id.  (Laws  of  1S90,  chap.  290,  §  1 ;  Laws  of  1876, 
J ;  B.  P.  Church  v.  Mayor,  etc.,  5  Cow.  538 ;  PeO' 
olice  Board,  6  Abb.  Pr.  162.)  Tlie  law  passed  by 
lun  council  was  void  for  tlie  reasons  that  it  failed 

the  petition  and  its  requests,  and  also  the  clerk's 
ite  i>endeiiey  Imforu  the  common  council.  (People  v. 
Brooklyn,  14  Abb.  [N.  S.]  118.)  The  notice  for 
11,  1^*81,  is  defective  in  form  and  substance,  and  waa 
itly  puljlished  and,  therefore,  conferred  no  jurisdictioa 
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were  had  by  the  citj 
asseseiiient  and  the  rantract  for'the 
md,  at  least,  an  attempt  was  made  t< 
uisites  of  the  statute  in  order  to  make 
3d  all  these  provisions  were  not  siibi 
minon  council  continned  the  assessm 
>ctober  17,  1881.  This  was  the  aitu: 
the  Laws  of  1S83,  entitled  "An  act 
ment  of  the  city  of  Albany,"  was 
was  Hubstantially  a  new  charter  ft 
iged  and  consolidated  existing  law 
ew  and  important  provisions  in  regai 
and  the  metliode  of  procedure  for 
of  tlie  same.  These  provisions  are 
ctions  of  title  eleven.  Section  one 
lent  that  may  hereafter  be  levied  slia 
ited  by  any  court  because  of  a  failun 
;tor  t«  comply  in  the  execution  of  th 
TOonts  of  law,  or  the  contract  in  respe 
:  in  the  same  section  provisions  authoi 
)erty  owner  liable  to  bo  assessed  fort 
lings  against  the  contractor  in  the  cc 
nance  of  the  contract,  to  prevent  frs 
n  to  be  paid  to  sucli  contractor  in  i 
concludes  with  these  words :  "And  a 
levied  in  tlio  city  of  Albany,  pro- 
or  set  aside  which  were  not  pending 
■cby  validated  and  confirmed."  It  it 
lings  were  pending  at  the  above  datt 
iside  this  assessment.  Tlie  second  an 
>W8; 

1.  If  in  the  proceedings  relative  to 
lents  for  local  improvements  in  the 
proceedings  to  collect  the  same,  any 
rk,  or  substantial  error,  sliall  be  allea 
ommitted,  the  party  aggrieved  tlier 
le  assessment  vacated  or  reduced,  or 


Matter  of  D.  &  H.  C.  Co. 

Opinion  of  the  Court,  per  (yBsiBii,  J. 

i  by  the  laet  paragraph  of  section 
f  1883,  which  declared  the  a 


8  the  only  question  in  the  case,  it  mi, 
188  the  point  upon  which  it  depends 
1  legislature  under  the  CoDBtitutioi 
lis  character.  This  question  has  oftei 
!U86ed  in  this  court,  and  as  we  are  oJ 

another  question  which  is  fatal  to  t 
seoing,  we  do  not  think  it  neeessar 
r,  to  pass  upon  the  effect  of  such  i 
tr  case. 

that  the  county  judge  had  no  juriedic 
lit  nor  to  entertain  the  proceeding 
the  General  Terra  properly  reversed  1 
ever  jurisdiction  the  county  judge  '. 
ents  like  this  is  conferred  solely  b 
le  n  of  the  act  of  1883.  It  is  not 
such  jurisdiction  prior  to  the  passag 
tion  is  whether  such  jurisdiction  as  ia 
Hition  applies  to  and  embraces  assesi 
d  confirmed  eighteen  raonthsprior  toi 

third  sections  in  terms  apply  only  t 
nade."  Tlie  scope  of  the  second 
t  appear  to  be  expressly  limited  by 
if  the  position  that  it  occupies  in  tht 
ind  connection  with  the  other  sect 
e  that  statutes  are  to  be  construed  ai 
:e  of  some  words  manifesting  an  ii 
(gislaturc  to  give  them  a  retroactive 
t  that  it  was  the  intention  of  the  I 
:v  jurisdiction  to  future  a^sessmeuta  oi 
111  N.  Y.  59;  In,  re  Van  KUieck, 
Bennett,  24  id.  20 ;  Whitney  v.  Th 

ibree  sections  referred  to  contain, 
)visions  which  show  very  clearly  th 
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Shaw  v.  Beoadbent. 
Slatcmeiit  of  case. 


iw,  Appellant,  v.  Miles  Bboadben 
lent  for  n  part;,  who  sets  up  a  prior  jud 
:Rord  allowing  a  judicial  determination  1 

litigation;  he  must  also  allow  that  tlie  , 

the  merits,  tliat  the  question  tvub  a  n 
m,  and  that  it  was  disposed  of  upon  subi 
presented  in  the  subsequent  action 
}  enforce  the  specific  jierformance  of  a  pai 
lese  facts  appeared  and  were  found:  Tliat 
jouBe  on  a  lot  owned  by  him  and  to  conv 
'  $1,300,  to  be  applied  on  an  nccount  pla 

The  house  was  built  and  possession  give 
tinues  in  possession  thereof.  Plaintiff  t 
gainst  defendant  on  the  account  without  ci 
lent  was  issued  therein,  under  which  de 
pon,  Tlieattachment  was  vocatodand  tile 
;  an  action  upon  the  undenaliing,  given  wt 
to  recover  his  damages.  In  her  answer  in  tl 
up  the  said  contract  as  a  defense,  and  deni 
nises  in  accordance  tlierewiih.  No  reply 
that  action,  the  couDsel  of  the  defendant 
ered  to  prove  said  contract;  this  wasobje 
ience  excluded,  tlie  court  holding  tliat  the 
le  action  upon  the  account  was  to  wai' 
•rein  having  elected  to  sue  for  the  mone, 
ad  tailing  Ihc  land.  The  court,  in  the  actl 
id  that  said  premises  were  the  propertj  ( 
'  therein,  tliat  none  of  the  allegations  of  i 
ned,  and  rendered  judgment  in  favor  ol 
'S.  Thereupon  the  plaintiff  here,  in  he 
)¥ed  for  leave  to  amend  her  complaint  by 
o  the  contract  and  giving  tlic  credit. 
the  court  stateil,  without  passing  upon  o 
lether  such  an  agreement  was  made,  and 

the  decision  and  adjudication  in  the  action  < 
ghts  of  tiic  parties.  Ttie  complaint  wai 
the  [defendant  answered  denying  genera 
ting  up  the  judgment  in  his  favor.  Tht 
t  the  alleged  contract  was  made;  that  de 
gave  possession  tliereof  to  plaintiD,  and 
laiming  to  own  it,  with  the  understandii 
defendant  with  $l,aOO  on  account.  Th 
Bed  the  account  in  full,  ami  a  Judgmer 
efendant,    dismissing  the  complaint.    I 


lAw  V.  Bhoadbeht. 

the  Court,  per  Ruoer,  C: 

-i,  60  N.  Y.  278.)     Tb 
r.  Pro.  §191.) 

8  action  was  bronglit 
rformance  of  a  parol  i 
to  convey  land  to  plai 
defendant,  which  was  i 
Tlie  evidence  was  nc 
s  detennined  upon  tb 
Sudings  the  case  mnBt 

it  should  have  been  tin 
and  it  is  our  duty  to  t 
f  fact  require.  Amor 
court :  "  Tliat  in  the 
!en  the  parties  hereto 
rnished  and  to  be  f  urni 
to  be  rendered  by  pla 
ig  to  build  a  liouse  o 
:e  of  Holly,  being  the 
plaintiff's  complaint  li' 
Lpplied  at  the  agreed  i 
rowed  money  and  otli 
Iff,  and  plaintiff  agree 
efor  as  aforesaid."  j 
t  did  build  a  house  on 
:reof,  who  has  ever  sii 
Esion  thereof," 
ted  t«  decree  the  speci: 
e  ground  that  upon 
ies  the  question  in  eoi 
vor  of  the  defendant, 
this  action. 
le  .findings  there  had 
tweeii  the  same  partie 
he  subject  of  this  co: 
contrary  effect  had  been  rendered,  and 
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of  the  Court,  per  P 

b1  of  Mr.  Broad] 

»ue  for  the  m 
ig  of  the  judg 
given  for  it  was 
ceeded  and  resul 
100  damages  and 
in  that  action,  th 
)nged  to  tiie  plai 
le  allegations  of 
)nc]uBion  of  law, 
lid  have  judgmt 
accordance  with 
Jre.  Shaw  for  bu 
t  waB  this  judgm 
res  a^ judicata, 
af  sale  of  tlie  f 
the  plaintiff  and 

to  tho  history  o: 

tlie  plaintiff  agi 

ntiff  moved  the  i 

tin  by  introduci 

ict  to  convey  the 

t  credit  to  tlie  e: 

>tedDe86  to  her. 

it  was  granted  b; 

r  adjudicating  tl: 

ade,  and  without 

idication  in  the  i 

its  of  the  partit 

ince  with  such  ( 

>lly  denying  the  a 

ion  then  proeee 

\   others,   made 

5  indel>to<l  to  pla 

nt  of  $4,113.25, 

ih,  at  different  ti 

le  summer  of  1880,  an  ( 


:^EiL  V.  D.  D.,  E.  B.  &  B.  E.  R.  ( 

Statement  of  case. 

'ears  yiaa  baked,  and  permitted  toanswei 
I  question  as  to  \Fithia  wlist  time  and  s| 

oppetl.  Held,  no  error;  the  court,  howc 
la  barely  competent,  and  that  ibis  class  < 

t  refused  to  charge  that  the  railwaj  co) 
!  street,  had  Ihe  rigbt  of  way  and  the  9 
li  the  driver  of  the  truck  was  bound  ti 

ig  to  the  care  of  a  street  railway  corpon 
ior  right  of  ffa;  in  the  street  where  its  t 
to  streets  crossing  tbc  railway;  at  sue 
its  superior  to  tliose  of  ve)iicles  moving  \i 
urt  charged  the  Jury,  requests  to  eha 
the  respective  parties,  which  it  charged 
truck  owner  tlien  made  further  req 
Counsel  for  the  railway  company  made 
icceded  to.  Counsel  for  the  truck  owner 
ich  the  court  declined  to  hear  or  receive. 
ounsel  may  not  unreasonably  prolong  a  t 
esses,  or  by  debates  to  the  court  or  the  j 
enninable  requests  to  charge. 
VeG/rmiek  (80  N.  Y.  47»),  diatinguisbed. 

tober  21,  1891;  decided  December  1,  189: 

rom  judgment  of  the  General  Tern 
3  city  of  New  York,  entered  upon 
<dl,  which  affirmed  a  judgment  in 
n  a  verdict  of  a  jury  and  orders  den 
a  new  trial. 

re  of  the  action  and  the  facts,  so 
I  the  opinion. 

Scribner  for  the  Dry  Dock,  Eae 
ilroad  Company,  Appellant.  I 
tion  against  the  defendant  the  \ 
Dd  Battery  Railroad  Company,  (, 
Co.,  38  N.  Y.  S.  R.  254;  Flecker 
Co.,  105  N.  Y.  655 ;  Donnelly  t. 
FerUoji  v.  S.  A.  B.  R.  Co.,  36  ] 
125.)    The  omission  of  the  car  dr 


I.  D.,  E.  B.  &  B.  K  I 

OQ  of  the  Court,  per  Eak 

nd  the  car  were  proce 
!  parties  were  equal. 

^  400.) 

tiih  for  reBpondent. 
16  complaint,  {Barr- 
Creed  v.  Ifartmann^ 
d.  63 ;  D(^iecki  v. 
.,  79  id.  464,  468 ;  1 
:  did  not  error  in  a 
quickly,  or  within  hov 
the  circumstances  Bta 
li.  Co.?  36  Hun,  25: 
court  below  was  cor 
)ad  company  had  the 
ior  right  to  the  trucl 
Co.,  53  Hun,  571 ;  j 
'er  V.  S.  A.  li.  R.  Co 

;  1889,  while  the  plai 

of   the  defendant  c 

between  the  car  and 
rought  this  action  to 

that  they  were  cause 

efendantB. 

;  now  to  detail  the  ci 

I  plaintiff.     A  careful 

it  upon  our  minds  tha 

ligence  of  both  defeE 

proved  by  the  Gener 

B,  we  have  only  to  cc 

the  defendants,  or  eit 

ror. 

ng  the  injury  of  the  plaintiff  took  place 

Bsing  aud  the  truck  was  going  up  Broad- 

the  plaintiff  and  of  the  railroad  company 

f  tlie  truck  was  negligent  because  he  did 


D.  v.,  E.  B.  &  B.  E.  R.  Co 

ilnfon  of  the  Court,  per  Karl,  J. 

in  Uie  streets.  As  the  cars  i 
nnot  tnrn  gut  for  vehicles  dn 
e  preference  and  euch  vehicle 
e  manner,  keep  off  from  the 
i  free  and  nnobatnicted  pases 
an  street  railways  be  operate 
lya  hare  the  paramount  right 
d  prudent  manner.  But  a  n 
D  a  different  footing.  The  ca 
3ros8  the  street,  and  the  vehiel 
t  cross  the  railroad  track, 
e  other.  The  right  of  each  mi 
I  the  right  of  the  other,  and  th 
in  a  reasonable  and  careful  m 
ridge  or  interfere  with  the  rig 
:  had  charged  the  jury,  the  c 
^  was  proceeding  to  ask  the  i 
the  judge  said  to  him  that 
requests  from  him,  and  to  tl 
low  claims  that  his  client's  rij 
In  Chapman  v.  McCormicJc 
the  legal  right  of  counsel  on 
ropositions  bearing  npon  thei 
le  court  to  instruct  the  jury  i 
lenial  of  such  right  is  tlie  sul 
w  upon  appeal.  But  the  fat 
thin  the  rule  there  laid  down 
iced  the  decision  in  that  case, 
iced  his  charge,  the  counsel  fo: 
J  to  him  requests  to  charge, 
L  to  charge  sach  requests.  A 
arge  and  passed  upon  the  req 
fendant  Westing  made  a  furl 
udge  asked  him  if  he  had  "  a 
is  all  I  wish  for  that."  The  j 
•n  he  made  another  request  i 
request  in  a  manner  satisfacto 


CiiLBOY  et  al 

neot  of  case. 

;  Jeasen  v.  S\ 
ay,  161.)  P 
People  V.  B.  < 
ki,  68  id.  88. 
lecaliarly  a  pi 
i ;  AUen  v.  , 
)f  a  common  < 
anf  er  a  vested 
ion  for  all  t 
\  57T.)  It  CI 
)lic  nuisance, 
lie  travel,  (i 
If  the  awnii 
t,  as  matter  o 
lewalk,  the  tJi 
nd  aniawful : 
nal  Board,  5 


d  J.  Dean  fc 
vo  public  offi( 
luty  whicii  tl 
.ined.  (Laws 
Society,  75  \ 
V,  Dwyer,  itO 

2  id.  5U5.)  . 
m  on  a  pub 

V.  Crosa,  3 
YanderhUt,  1 
1 ;  2/oofe  v.  •, 
■  V.  Jacknon, 
,  5  N.  Y.  Sii] 

3  ;  F/y  V.  Oc 
.  Mayot;  etc. 
[N.  C-l  123 ; 
'.  Smith,  41  i 

Hmmon-a  v. 


IIoET  V.  GiLROY  et  al. 
OpiuioD  of  the  Court,  per  O'Brik 

it  the  power  to  authorize  their 
m  compliance  with  the  niles  ! 

is  JDBt  as  clear  that  the  legisl 
e  common  council  to  permit  tl 
it  is  that  it  intended  to  prohih 
roachments  npon  or  obetmctii 
was  an  obstruction  that  was  intei 
jneral  prohibitive  words,  or  pe 
'  that  the  legislature  did  notiiitt 
i  cover  that  particular  case.-    \ 
istinct  provisions,  one'being  sp 
I  do  a  particular  thing  or  permi 
neral,  prohibiting  certain  actsv 
elude  the  particular  thing  autht 
era]  prohibitive  clause  does  not 
When  a  general  intention  is  expressed  and  also  a 
itention  incompatible  with  the  general  intention, 
ir  intention  is  to  be  considered  in  the  nature  of  an 
{Churchill  V.  Crease,  5  Bing.  ITS ;  People  ex  rel. 
,  99  N.  Y.  83,  89.) 

1  view  these  general  rules  of  construction  we  have 
it  the  common  council  had  power  to  authorize  the 

m^inteimncc  of  the  structure  in  question,  and  it 
r  to  see  whether  this  power  has  been  exercised. 
Oth  of  May,  1886,-  the  board  of  aldermen  and 
mcil  of  the  citj  passed  a  general  ordinance,  after 
returned  by  the  mayor  without  his  approval,  "  to 
!  erection  of  awnings  extending  across  sidewalks 
I  the  city  of  New  York,"  the  material  part  of 
ollows : 

1.  Awnings  of  tin  or  other  light  metal  or  canvass 
!ted  across  the  sidewalks  of  any  of  the  streets  of 
New  York,  except  Broadway,  Fifth  avenue,  l^x- 
iie  and  Madison  averme.  provided  any  and  every 
■  shall  not  be  higher  than  the  floor  of  the  second 

building,  the  first  floor  l)eing  the  ground  floor,  but 
to  be  covered  witli  wood ;  and  every  awning  or 


neya.     (v 

ty-   (Poi 

■al  Term 


§  734 ;  S 
id.  365; 
r.  Grahof. 
■.;  ScovUl 

42;  Bee 
.  134;  ff 
2  id.  568 
s,  and  the 
ni  V.  JT, 
);  Bonyuge  v.  Waterbury,  Vi 

52  How.  Pr.  325 ;  Re»ve  v. 

V.  Steinati,  58  id.  315.)  Sec- 
irence  to  such  an  application  ae 

5  T.  &  C.  37  ;  42  Barb.  650.) 

lority  tending  to  support  the 
;reement  of  March  24,  1890, 
ent  by  the-  defendants  to  the 
extent  specified  in  the  agree- 
efendants  against  Lippincott. 
y.  108  ;  WiUiams  v.  IngeraoU, 

a  been  defined  to  be  such  an 
lee  a  title  which,  although  not 
cognize  and  protect  Such  an 
I  equitable  interest  in  the  sub- 
to  the  creation  of  the  interest 
iforceable  by  suit  for  specific 
rest  assigned.  Wliether  in  a 
nts  to  an  equitable  assignment 
in  the  intention.  Where  the 
written  agreement,  it  depends 
fl  as  manifested  in  the  writing, 


LJiKB  et  a1.  V.  Evans  et  al. 

D  ot  the  Court,  per  Andrews,  J. 

it  of  Buch  extrinsic  circmnRtani 
law  are  admiseible  in  aid  of  t 
jistrnmente.  It  has  been  eai 
assignment  there  must  be  sue 
iect-matt£r  as  to  confer  a  co 
be  party  intended  to  be  provid 
itanccs  do  not  admit  of  ite 
B,  J.,  (JhrhUniM  V.  liuaseU,  1 
btedly  I>e  a  purpose  to  pas 
erest  la^y  be  aliaolute  or  quali 
ssession  and  enjoyment,  or  a  r 
sJ  until  the  occurrence  of  a 
rds,  the  assignment  may  be  m 
tione  and  qualili cations,  such  i 
syance  or  assignment  of  the  ie 
The  quality,  of  tlie  equitable  e^ 
1  the  parties  intended. 
the  agreement  of  March  24,  1 
ition  on  the  part  of  the  defend 
itable  interest  in  the  subject  o 
nstances  coniirm  tliat  constru 
d  and  perliaps  doubtful.  The 
&rry  on  tlie  proposed  litigati( 
■eaaonably  have  expected  to  r 
ervices  and  disbursements,  exc 
r  which  might  be  recovered  ir 
their  part  agreed  to  conduct 
ir  as  lies  in  their  power  to  cai 
>  a  successful  and  final  issue  am 
agreed  that  the  plaintiffs  "s 
recover)'  of  said  claims  "  (aga; 
entage  of  "  audi  recovery  or  si 
te  reserving  the  right,  "  witliir 
Dnable  cash  fee "  for  the  sen 
e  of  such  proportionate  part  o 
for  as  before  provided.  The 
)rovide3  for  a  division  by  tl 
LXXXIV.        19 


!t  a1.  V.  Evans  et  al. 

e  Court,  per  AsDRKwa, 

nte  of  all  Btock,  cai 
iter  the  plaintiffe  ah: 
agreement,  and  it  i 
shall  cover  all  disbi 
Mj  the  plaintifie  mil 
agreement  in  efFect 
[18,  and  that  when  i 
n  the  parties  in  the  ; 
d  to  the  defendants 
i  compensation  in  kii 
greement  ae  execut 
equitable  assignmer 
ould  divest  the  equi 
le  claim  and  operate 
the  plaiuttfis  were  et 
no  nieanR  establiehe 
he  consideration  of 
I  render  the  service! 
1  the  agreement  on 
o  perfonn  it,  and  [ 
by  the  act  or  condu 

0  standing  in  a  co 
rformance  of  the  ag 

1  for  the  agreement  t 
I  was  the  promise  of 
3d.  Tlie  performani 
and  non-perforinanc 
it.  It  is  well  settle 
■foniiance  in  equity 
'  performance,  or  at 
[tart."  {Gray  v,  J/i 
;  Muij  V.  Ai.7*  nyl^r, 
the  plaintifiFs  did  m 

conclusive  here  un 
tends  to  show  that 
voluntarily  abandom 
1  for  the  defendani 


HoKTON  V.  Bauer  et  al. 


eiture  of   any  rights  under  th 

to  the  refusal  of  the  referee  1 
the  pleadingg  so  as  to  introdm 
quantum  meruit,  was  not  well 
!  denial  of  the  court  of  the  pla 

for  the  introduction  of  further 
1  i^viewable  here. 
t  should  be  affirmed. 

irmed. 


iKTON,  Respondent,  v.  Morftz  B 
Appellants. 

anty  and  of  quiet  enJOTiDent  or  against 
ken  by  a  mere  trespass,  not  amoundn 
ut  claim  of  right  on  the  part  of  the  ti 
pass,  conceded  to  have  beeo  without 
s  contracted  to  be  conveyed,  furnishes 
he  part  of  the  vendee  to  complete  the 
I  to  sell  and  convey  to  defendant  B.  ( 
tgage  tliereon  to  secure  part  of  the 
ontract  to  defendant  C.  to  whom  plain 
Bubsequenlly  conveyed  them  to  B.  A 
Bet  railroad  encroached  upon  the  preir 
tional  and  grew  out  of  uncertainty  as 
B,  required  and  plaintiff  executed  t 
i  a  covenant  to  have  the  railroad  compi 
issce  a  lease  of  the  land  occupied  by  its 
Iso  to  indemnify  B,  "  from  all  loaaords 
croachment  of  the  tracks,  •  •  "  ; 
ure  transaction  In  reapect  to  said  lands 
y  opened  with  the  company  for  a  l( 
he  thirty  days,  the  limitation  of  time, 
i.  The  trucks  wer«  subsequently  rem 
d  to  sell  said  lands  at  an  advance  of 
e  the  niortguKC,  defendant  set  up  as  a' 
contract  of  sale,  alleging  that  his  ven 
;ovenantit  of  wiirmnty,  of  quiet  enjoyi 
(fused  to  perform  because  of  the  en 
ir  the  ^6,000  as  damages  for  breach  < 


)N  V.  Badeb  et  al. 
AicmeDt  of  case. 

did  not  assume  the 
tauer^B  counsel  eliowei 
ipany,  and  on  tbe  da^ 
delivered  to  Bauer  fn 

acknowledging  the 
and  unintentional  char 
on  thirty  days'  notice, 
1  which  he  accepted  tl 
!  to  removal  on  thirl 
with  this  and  at  his  : 
n  writing  containing  & 
the  opinion,  in  which 

ige  for  appellants.  1 
3  V.  Taicott,  96  N.  Y. 
3.)  Assuming  that  ] 
irs  by  certain  and  con 
iSt "  of  at  least  |6,8( 
WoodgaU  v.  Fl^et,  • 
trial  judge  put  his  de< 
■,71  N.  Y.  nS;  Pe«, 
on  Dam.  §191.)  Th 
love  the  tracks  is  not 
eau,  38  N.  Y.  Ill;  J 


respondent.  The  app 
I  or  loss  of  profits  othi 
iiteaii,  42  Penn.  St. 
Wiho7i  V.  IIol<ien,  li 
I  N.  Y.  66  ;  3[argraf 
..  Co.,  90  id.  29 ;  0.  ( 
bert  v.  M'iman,  1  N.  ^ 

tiage,  72  N.  Y.  267.) 
e  of  the  tracks  on  tht 

ion  the  appellant  Bai 


HoKTO»  V.  Baites  et  t 


Statement  of  case. 

Y.  490 ;  Kearney  v.  , 
J  C.  M.  Co.,  39  IIiiii,  i 
ibb.  [N.  C]  121;  101 
,  8  IlHn,  424 ;  £lwoo. 
reBponsibility  for  the  d 
ed  upon  the  appellant  ] 
slay  which  he  himself 
26  ;  Gee  v.  Pearm^  2 1 
Hun,  285  ;  Granger  v. 
,  96  U.  S.  244 ;  Ins.  ( 
)r  plaintiff  and  respon 
id  by  appellant  Baue 

to  pay  interest  to  Hoi 

K.  L.  Ins.  Co.,  63  N. 
I  Borger  contract  inigli 
to  notify  plaintiff  or  t 

Bfi  to  saveordiniiniHli 
N.  Y.  97 ;  y^rigU  v.  . 
on-  V.  AixJerson,  43  it 

76 ;  Gray  v.  Fowhr, 
•\  Borger  to  complete 
luse  trifling  objections 
(TT/hjw  V,  lieyito 
'-.  Perf.  ^  41.') ;  (ruyne. 
[  jierforniancc  of  the  ii 

is  all  that  the  law  exi 

r.  211 ;  Moiun  V.  ir 

,  50  id.  145.)  Borg. 
lo,  if  perfect,  at  time  o 
f  Bauer  to  sue  him  k  i 

contract.     {Videw.  7 

Chm-h  V.  Midi,  7  Pi 
55,359;  Ilvphiirn- x.  ^ 
h,  6  Paige,  40"  ;  Dn 

ivas  entitled  to  a  reaso 
[ection  to  the  title.     ( ' 

no  defen&o  to  this  ftire 
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opinion  of  the  Court,  per  Finch,  J. 

had  Lean,  instituted  for  one  cornei 
^Vm^e,  81  N.  Y.  280 ;  Tonk  v.  All 
uik,  39  Barb.  661 ;  McCtmihe  v.  F 
$  V.  Tollman,  20  id.  191'.) 

The  connter-clftim  asserted   by 

two  facts:  oiie,  the  contract  of  i 

plaintiff  relative  to  the  encroachmf 
pany  upon  tlie  lands  agreed  to  be  f 
I  alleged  failnre  of  a  later  and  ii 
Teen  tlie  defendant  and  Borger  for 
rhich  failure  was  traced  to  the  pi 
it.     There  is  no  donbt  that  at  the 

tracks  of  the  railroad  were  in  faci 
lontroversy,  and  to  the  knowledge  o 
nt ;  bnt  the  trespass  was  unintonti 
ing  out  of  uncertainty  as  to  the  lines  i 
lit  any  claim  of  right,  and  ended  I: 
he  rails.  How  a  damage  of  thirty 
0  result  to  ttie  defendant  from  this 
iCver  challenged  his  title  or  right  o: 
the  two  contracts,  in  the  first  of  w 
lee,  and  in  the  second  an  apparen 
lowing  of  the  encroachment  at  the 
purchase,  he  required  to  be  executed 
ir  tlie  covenant  upon  which  the  co 
«ts,  and  which  is  as  follows :  "  I  he 
ithin   thirty  days  hereafter  either 

said  railroad  of  a  lease  of  said  premises  in  a  form 

0  Moritz  Bauer  (containing  the  privilege  of  the 
iver  possession  of  the  premises  upon  thirty  days' 

have  the  tracks  of  said  railroad  company  entirely 
ni  said  lands.  And  I  hereby  expressly  covenant 
<  indemnify  and  save  harmless  the  said  Moritz 

1  from  alt  loss  and  damage  which  may  arise  from 
ment  of  the  tracks  of  said  railroad  company  upon 
■hiding  loss  of  ]>rofits  in  any  future  transaction  in 
d  lands." 


■OH  V.  Baekr  et 

I  tLe  Court,  per  Fi 

was  di.ted  May 
til   pai-ties  on 

several  tiuiee 
1  of  Augnet.  ( 
to  tlie  vendee 
rlly  acknowledg: 
il  and  uninteD 
racks  upon  thirl 
r  by  which  lie 
noval  OQ  thirt; 
)ry  to  the  defen 
nd  who  requirt 
f  indemnity  ah 
ccepted  the  titi 
y  the  vendur  fo 
I  thirty  days  nnd 
.  waiver  of  time 
ract.  But  diiri 
rack  was  remo" 
rger  for  the  sail 
Dusand  dollars, 
intimate  friend, 
ent  or  tlie  exis 
im  to  discover  i 
re  were  other  « 
tie  tendered,  lie 
le  sole  ground  c 

ve  held,  upon  a 
isaction.  that  tin 
y  t«  furnish  a  ba 

not  made  in 
hat  conclusion, 
mce  of  tliat  con 
ad  no  real  or  ac 
pported  by  the 
contract  was  om 
XXIV.        20 
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es  of  profits  waslnvolved.  ' 
;itly  to  indmnnify  and  save  1 
ut  npon  the  defendant  of  es 
iL  and  legitimate  conseqnenc 
;  the  alle§:ed  loss  from  the 
w  ineffectual  for  two  reasons 

contract.  An  accidental  tre 
mt  title  and  without  ri^ht,  i 
)  be  conveyed,  furnished  no 
id  would  have  been  no  defen 
nance.  If  he  had  taken  frc 
ne  of  the  covenants  would  ha 
1  them  could  liave  been  ma 
1  in  fee  and  full  right  to  conv 
,nd  for  quiet  enjoyment  ia  nc 
mounting  to  an  eviction.  A 
lies  for  its  basis  some  outsti 
Jauer's  deed  to  Borger,  if  a 
er  everything  which  the  cou 
ling  in  the  accidental  and  ad 
nduced  a  court  of  equity  to  n 

this,  conceded  by  appellant  i 
I  l)e  a  possible  truth,  is  met 
to  assign  his  contract  to  plai 
e  it,  wlio  declined  the  offer. 

answer.  No  such  duty  dei 
plaintiff.  The  transaction  w 
plaintiff  was  in  no  manner  r 
)  interest  except  that  it  shoul 
inducted  and  enforced.  The 
that  enforcement  vr&s  itnpossi 
xiund  fairly  to  prevent  or 
lis  indemnity.  If  lie  desirei 
e  for  tlie  resnlts  of  tlie  litij 
to  let  iiim  conduct  it  or  aid 
of  the  contract  the  plaintiff  ' 
t.     The  damages,  therefore, 
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Statement  of  caae. 

1  bad  faith  of  the  defendant.  He  permitted  the 
I  contract  with  Borger  and  abandoned  it  without 
1  witlioiit  reason. 

er  to  be  remembered  that  if  Sauer  had  sued  Boi^r . 
pecific  performance  the  former  could  have  removed 
■ectly  able  to  have  ended  the  encroachment,  as  it 
nded,  long  before  liis  action  could  have  come  to 
irfect  and  flawless  title  then  would  have  commanded 
perfonnance.  {Jenkins  v.  Fahey,  73  N.  Y,  355,)- 
iduct  of  tlie  defendant,  who  abandoned  his  legal 
e  right  in  order  to  make  a  loee,  and  omitted  an 
to  protect  not  only  himself  but  his  indemnitor, 
h  tlie  other  facta  and  uircumstances  of  the  case, 
ized  the  courts  below  to  determine  as  a  fact  that 
contract  and  the  alleged  loss  of  profit  were  alike 
I  collusive  and  not  actual  and  honest.  Those  con- 
ing upon  Bufficient  evidence,  are  decisive  upon  this 

nent  should  be  affirmed  with  costs. 


tiAKSLEE  Manukactl'ring  Company,  Respondent, 

.  G.  Blaeslee's  Sons  Iron  Works,  Appellant,        /3o  -  f:Z' 

onvey  lands  under  water  of  DavigAblewateracooferredupoD'    ,  n  f      i 
ionera  of  the  land  office  (1  R.  8,  208,  §  87,  as  amended  by    '  ^  I-  1^  P— - 
iiwsof  1850)  only  authorizes  a  conveyance  to  the  owners  of  ,^   i5s 

I  upland;  the  right  or  privilege  to  apply  for  and  receive         ll**     **       , 
ice  is  appurtenant  to  the  upland  and  vests  in  tlie  owner  H^    ,^\ 

can  never  exist  severed  from  Bueh  ownership.  i^ ■ 

ire,  the  owner  of  upland  on  the  Hudson  river  conveyed  t!ie 
I  containing  an  exception  of  all  the  water  rights  and  privi- 
iver  appertaining  io  the  premises,  hrld,  that  tlie  exception 
neflectual  aa  such,  or  as  precluding  a  subsequent  owner  of 
rom  claiming  title  to  the  land  under  water  under  a  patent 
e  issued  to  it  as  such  owner, 
the  slate  is  not  assailable  collaterally,  unless  void  on  ite- 
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statement  of  case. 

>D  in  the  act  of  1650  (Chap.  383)  that  a 
to  any  person  other  than  the  owner  of 
e  cuDstnied  afl  subject  to  the  settled  rule 
intent  is  requisite  to  establish  its  invalid: 
rect  proceeding  to  review  the  action  ol 
I  is  equity  to  vacate  the  patent, 
w,  S»  Hun.  209. 

tober23,  1891;  decided  December  1,  18 
rora  judgment  of  the  General  Ten 
s  second  judicial  department,  ente 
i&ry  12,  1891,  whicli  affirmed  a  y 
entered  upon  a  decision  of  the 
lOut  a  jury. 

an  action  of  ejectment. 
i,  BO  far  as  material,  are  stated  in 

Larkin  for  appellant  The  Jone 
d  by  Phebe  M.  Bunting  to  the  pi 
1  rights.  {People  ex  rel.  v,  Jonei 
S.  R.  642 ;  Beach  t.  Mayor,  e. 
sey  V.  N.  r.  <&K.KR.  B.  Co. 
.  Shults,  116  id.  382.)  The  gra 
lintifi  is  void  upon  its  face.  (1  E 
tie  V.  Sckermerham,  19  Barb.   %>■ 

id.  382.)  Ill  an  action  of  ejectu 
d  for  success  on  the  strength  of  1 
cas$  on  the  weakness  of  his  oppo: 
24  N.  Y.  S.  R.  28.) 
'^aylor  for  respondent.  Ejectme 
C.  <&  S.  L.  R.  R.  Co.  V.  TaUntiii 
S  having  proved  its  title  from 
•>,  was  entitled  to  judgment,  and  d< 
he  complaint  was  properly  denied 

;  Brady  v.  Be^im,  36  Barb.  5 

N.  y.  210.)     The  alleged  title 
dtle  whatever  vested  in  defendant 
F.  Co.,  68  N.  Y.  71 ;  Gmdd  v.  . 
Piaintiffs  title  to  upland  adjacent  to  the  grant 


.  B.  8.  I.  WoRKa 

'ourt,  per  Ajoirbws 

unt^r  patent,  aeec 
{nown  monumer 
11^  this  Btarting  p 
ft  the  premises  in 

HTinter  patent, 
thereby  as  land  ni 
ppoait«  to  his  (I 
;,  in  the  county 
take  at  1iigh-wa< 
It  is  clearly  slioi 
e  Sing  kill,  and 

wafi  adjacent  U 
nter  never  occui 
hat  he  and  his 
I  the  land  undei 

the  part  now 
nally  the  eviden 
^  point  of  the  Hi 
ifendant,  and  in 
IS  of  the  grant  ^ 
■ay.  Tliifl  dispoa 
it. 

be  considered. 
,  conveyed  to  Wil 
rth  of  the  Sing 
he  village  of  Sin 
Water  street  to 

following  the  g 
ronls:  "Excepth 
his  licirH  and  asei 
the  water  grants 
iaid  railroad,  wh 
y  to  the  al>ove-de 
inner  as  if  these 
lias  succeeded  h 
xception.  and  is  i 
af  the  Gregory  a 
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lion  of  the  CoiM^,  per  Andrbwb, 

it  up  by  the  defendant  undi 
)y  of  the  lande  under  watei 
:li  lot  cannot,  therefore,  pre 
nt  attacks  the  plaintilfB  title 
■gt,  that  in  fact  the  land  enit 
inby  to  Gregory  and  Smith 
r  below  high-water  mark, 
t  of  1889  was  void  as  not  hi 
adjacent  upland ;  and  8ea 

0  the  lands  owned  by  it  a 
ler  water  embraced  in  the 
if  the  premises  owned  by 
lie  lands  in  controverey,  a 

1  liad,  are  outside  of  the  lie 
-e  confined.  It  is  a  conclusi^ 
IS  that  a  patent  from  the  stat 
voidonitsfacc.  Thedeclara 
it  made  to  any  person  other  t 
be  void,"  is  to  be  construed 
'here  evidence  de  hors  the  ] 
ivalidity,  it  can  be  avoided 
iew  the  action  of  the  com 
)  vacat«  the  patent.  This  p 
long  line  of  authorities  and 
leas,  {t/ackson  v.  Lawtoti,  1 
jn.  389  ;  People  ex  rel.  Bi. 
hrhardt  v.  Ilogahoom,  115  I 
Tall.  83 ;  Frmck  v.  Fyan 
Co.,  106  id.  447.)     ■ 

1889  is  valid  on  its  face  i 
been  executed  to  the  owni 
e,  in  fact,  true  cannot  be 

or  in  the  judgment  and  it  i 


Wells  v.  Moniuaji  et  ai. 


JLLB,  as  Treasurer  of   Excelsior 
of  tlie  Knights  of  Labor,  Re8p( 
.  MoNiHAN  et  al..  Appellants. 

e  Statute  of  Frauds  caoDot  be  made  a 

utieA  as  ti  defenee  or  presented  b;  tbe  av( 

the  cbarlcr  of  a  local  assemtily  of  the  Kii 
the  pronerlf  rights  of  the  assoeiatioD  as 
nor  does  it  diMtroy  the  right  of  the  as 
;nt  it  or  vest  its  property  in  any  superior 
D  an  uction  brought  bj  the  treasurer i>f  sui 
ry  note  given  lo  it,  hdtl.  the  fact  that  the 
en  revoked  wns  not  a  defense. 

■  28.  1881;  decided  Deeemlwr  1,  1861.) 

jndginent  of  the  General  Term  of  i 
ird  jiidioia)  tiepartiiieiit,  entered  u] 
r  '25,  1S90,  whicli  afiirined  a  judgn 
!red  upon  tlie  report  of  a  referee, 
as  brouglit  by  plaintilf,  as  treasurer 
4120  of  the  Knights  of  Labor, 
n  infHjrjKirattid  association,  to  reco' 
iment : 

"  Amsterdam,  N.  Y.,  AVc, 
ie<i,  pn)mise  to  pay,  6  months  afi 
which  was  received  by  the  Loc8 
.,  from  Excelsior  Assembly  4120, 
20,  or  their  treasurer, 

"E.  ILMC 
"  JOHN  S' 

/  was  an  unincorporated  associatioi 
hat  is  called  a  warrant  and  charte 
embly  of  the  Knights  of  Labor.  I 
,  1887,  a  circular  letter  was  issued 
oard  stating  that  they  had  revoked 
appear  in  the  opinion. 
Vol.  LXXXIV.         21 
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Statement  of  case. 

loard  J.  Meegan  for  appellants.  The  paper  up 
ction  was  brought  \v,  void  by  the  Statute  of  ] 

by  itx  terms  to  answer  for  the  debt,  default  o 
)f  another,  no  consideration  being  expressed  in  tl 
itself.  (4  R.  S.  [8th  ed.]  25»0,  §  '2 ;  CasOe  v.  £ 
m,  34;i;  Drake  v.  Seaman,  96  N.  Y.  330;  £ 
«,  118  id.  580;  Chafee  v.  Thomas,  7  Cow.  35S 
"adley,  2  Hill,  584;  Congiderant  v.  £ritibee, 
87 ;  Draper  v.  Snmv,  20  N.  Y.  331  ;  Knox  v 

213;  C^flj-A  v.  Hampton,  1  Hun,  612;  £r. 
w,  8  N.  Y.  207 ;  Hill  v.  £lak^,  97  id.  216 ;  1 
(«-,  13  Conn.  7;  Jfiffries  v.  7/«;7«/-,  18  Mo.  27 
e  erred  in  holding,  as  matter  of  law  that  the  pla 
eal  party  in  interest  and  could  maintain  tliis 
irer  of  Local  Assembly  No.  4120  of  the  Knights  > 
.  Civ.  Pro.  §  IftlO;  Schmidt  v.  Gunthet;  5  D 
n  V.  Hatch,  109  N.  Y.  598 ;  Hyde  v.  Woodg, 
Local  Assenddy  No.  4120,  or  the  plaintiff,  mi 
:ht  an  appeal  to  the  general  assembly  but  did 
Bsly  waived  the  right  to  do  eo.  Remedies  pro' 
I  constitution  sliould  first  be  exhausted  before  rei 
J  of  law.  (Ld/'mdv.  Dee>n»,  81  N.  Y.  514;  i 
J.  Lijwoln,  129  Maae.  70 ;  FUher  v.  Raab,  57  How.  Pr. 

The  legal  effect  of  the  unreversed  action  of  the  general 
tive  board  was  to  deprive  the  plaintiff  and  her  associates 
lights  of  Labor  of  tha  title  to  tlie  note  in  suit.  {Austin 
aring,  16  K  Y.  112;  iraisow  v.  ^on^a,  13  Wall.  679 ; 
n  V.  //a/fA,  1U9  N.  Y.  593 ;  Groavenor  v.  U.,  etc.,  Co., 
ilasB.  78 ;  Lloyd  v.  Loaring,  8  Ves,  773 ;  Hyile  v.  Woods, 
(V.  655  ;  94  U.  S.  Rep.  523  ;  Ponliney  v.  £achman,  31 

49 ;  McKiiue  v.  Ad<im«,  51  id.  629 ;  White  v.  HrowneU, 
ily,  329;  People  v.  Younif,  65  Barb.  357;  Showv. 
el'-r,  113  Mass.  179  ;  Thompson  v.  Adams,  12  Phila.  484 ; 
■yhomen  v.  Worth  Club,  4  Abb.  [N.  C]  301 ;  Jiobinaon, 
ties  City  Lmlge,  86  lU.  598 ;  Osceola  Tribe  v.  Schmidt, 
[d.  98;  Karcher  v.  Supreme  Lodge.  127  Mass.  368; 
'y'a  Apjteal,  IIC  Penn.  St  391;  State  v.   Williams,  75 


s  V.  MosiHAM  et  a 

tatement  of  case. 

I  V.  Lincoln,  129 
n  ;  HaU  Y.  Suprt 
Jones,  13  Wall, 
mony  objected  to 
lut  teetiiiiony  im 
Vt.  T3;  Abb.  Tr. 

respondent    Tlie 

■  as  treasurer  of 
seven  or  more  per 
ah  tlie  existence 
Ehhiyi^houaen  v. 
7.  Goodfelhw,  39 
ierworker,  74  N. 

property  of  tlie 
iliey  and  courta  wi 
earing,  16  N.  Y.  1 
S.  R.  209.)  The 
itiff  ought  to  have 
me  superior  body 
ond  V.  Deemg,  81 
n,  40.)  This  eon 
(2  Pan*,  on  Cont. 
,  115  N.  Y.  640; 
'eokler,  77  id.  91 ; 
Smart,  97  id.  55 
9  N.  Y.  425 ;  Ba 
Oett,  21  id.  412; 
ts  in  their  answer 
plead  the  Statute 

■  are  deemed  to  1: 
[Dvffy  V.  CDono 

How.  Pr.  512; 
555 ;    Porter  v. 
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Opinion  of  the  Court,  per  Finch,  J. 


FiNOH,  J.  So  far  as  the  defense  in  this  case  reeta 
Statute  of  FraiidB  it  must  fail  for  two  reasons, 
defense  has  been  pleaded,  and  it  is  not  raised  by  the  t 
of  the  complaint,  and  without  one  or  tlie  other  of  th 
tions,  the  defense,  if  existing,  cannot  be  made 
{Porter  v.  Wormser,  94  N.  Y.  450.)  And  then  th 
further  difficulty  that  tlie  referee  lias  fonnd  as  a  fact 
consideration  of  the  note  was  advanced  to  the  defeni 
refused  to  find  that  the  loan  was  made  to  the  local 
board.  The  evidence  was  contradictory,  but  cleai-ly 
to  justify  the  finding ;  and  so  we  muat  hold  the  d( 
promise  to  have  been  original,  since  there  was  no  prii 
established  to  which  it  could  have  l>een  collateral. 

The  effect  of  the  revocation  of  the  charter  by  tlw 
authorities  of  the  "Knights  of  Lalior"  was  not  to  di 
property  rights  of  the  association  as  between  itsel 
debtors,  because  these  sprang  from  the  law  of  the 
not  from  the  rules  and  regulations  of  the  order.  T 
are,  therefore,  not  here  in  (question.  It  is  not  clai 
they  operated  in  any  manner  to  vest  tlie  property  i 
assembly  in  any  superior  (tfficer  or  body  upon  the  i 
of  a  charter.  That  claim  was  made  in  the  am 
repeated  upon  the  trial,  but  is  disavowed  here.  As  : 
the  case  of  Aii^fin  v.  Scaring  (16  N.  Y.  112),  whii 
the  powerof  confiscation  in  organizations  like  the  pr 
learned  counsel  for  the  defendants  explicitly  adm 
brief  that  "the  general  executive  l>oard  did  not  ( 
divest  the  title  to  the  property  of  Xo.  4120,"  and  sp 
its  order  issued  by  the  general  secretary  adds :  "  This 
not  claim  to  give  a  title  to  property  to  any  one." 
effect  asserted  is  tliat  tlie  general  secretary  was  ( 
become,  not  the  owner,  but  the  custodian  of  the 
"  subject,  of  course,  to  the  legal  rights  of  the  parties, 
is  no  question  of  custody  in  the  case.  The  note 
possession  of  the  association,  and  there  is  no  party  I 
court  entitled  to  dispute  that  custody,  and  it  is  cone 
nothing  has  occurred  to  transfer  elsewhere  tlie  owi 


Wbllb  v.  Monihan  et  al 
Opinion  of  the  Court,  per  FiNca,  J. 

The  whole  defenfie  of  failure  of  title 
nd  different  ownership,  therefore,  disa 
estion  left  is  the  further  contention  t 
le  cliarter  destroyed  the  association  ( 
ntiS  to  represent  it  in  tide  action. 
)inbly  4120  was  composed  of  women, 
oked  for  "  insnbordination,"  of  whic 
"o  gnilty.  The  offense  and  its  punii 
vers  and  privileges  so  far,  and  so  far  ( 
red  from  the  rules  and  regulations 
»r,  hut  could  not  destroy  their  riglits  t 
unincorporated  association  derived  fn 
1.  Under  that  law  they  could,  as  thi 
wmmon  purpose  and  choose  officers  in 
d  sue.     These  powers  they  had  whei 

Knights  was  given,  and  retained  when 
lat  event  broke  off  their  relations  w 
ith  their  own  treasury.  That  treasur 
1  their  collective  capacity  until  some  s 
way,  or  it  disappeared  in  a  Una!  distr 
)ers.  The  defendants  have  nothing  to  c 
They  owe  their  debt  to  the  associa 
■owed  the  money  and  which  through  it 
over  it, 

e  that  by  their  "  insubordination"  and 
I  from  the  society  and  protection 
nembers  of  the  association  have  no  Ion] 
e  which  brought  them  together.  Tin 
ason  for  dissolring  the  association,  bu 
exist  to  collect  its  debts  and  pay  its  ct 
bution  of  its  surplus.  Even  wiiere  tl 
ration  for  violation  of  its  charter  it  d* 
i  from  the  payment  of  their  honest 
ne  with  the  money  when  restored,  is  son 
n,  but  it  must  lirst  be  collected.  It  dc 
tors  in  any  event  and  no  rule  of  the  "  Ki 
te  allows  them  to  conliscate  it. 
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fendante  do  not  assert  any  coiiHicting  clai 
[f  they  did  they  would  etill  be  obliged  to  pt 
r,  and  could  not  escape  liability.  That  tn 
eociation  which  the  "  Kni'ghta"  have  not 
There  lias  been  a  divorce,  but  that  is  quite  < 
ath. 

1  see  no  good  reason  why  the  plaintiff  slu 
nd  the  judgment  should  be  affirmed  with  co 

)nt  affirmed. 


Q.  Landon  et  al.,  as  Executors,  etc.,  Rcppon 
Mart  N.  Townbhend  et  ah,  Appellants. 

owner  of  the  equitj  of  redemptioD  of  mortgaged 

tankrupt  and  his  estate  has  paascd  Into  the  bands  of  a 
ptcj,  to  cut  off  the  inttrest  of  the  latter  byaforeclos 
,  he  must  be  rnnde  a  party  defendant  lo  the  foreclosi 
entative  or  olHcisI  capacity,  or  it  must  appear  in  son 
if  the  proceeding  that  they  relate  to  or  affect  the  I 
e  fact  that  he  was  made  a  party  individually  is  not 
laterial  tliat  be  knew  the  foreclosure  related  to  lands 
rupt,  and  that  he  had  no  interest  therein  save  as 
'Jodge  (34  Hun,  .IW),  distinguished  and  limited, 
teDant  at  will  cannot  transfer  any  of  his  rights  to  an 
;y  ends,  if  he  makes  such  a  transfer  and  surrenderB 
e  pcraon  taking  it  coming  in  as  a  trespasser  only, ; 
)D  claims  the  right  of  occupancy  simply  by  virtue  of  1 
recognition  and  Hilowance  of  such  ckim  by  the  ow 
makes  the  occupant  a  tenant  at  will  tile  sameasbia  pr 
icupation  continues  the  poBsession  of  the  owner. 
g  of  a  fence  around  land  does  not  alone,  as  matte 
y  constitute  a  taking  of  possession,  and  where  the 
Kcupied  and  cultivated  by  a  tenant  of  one  claiming 
paucy  contiuuea  without  being  interfered  with  in  a 
lut  any  recognition  by  the  tenant  of  any  right  in  the 
as  owner  or  occupant,  and  when  it  appears  tbe  fence 
be  knowledge  of  audi  claimant,  a  finding  is  justified 
waa  a  mere  entry,  not  a  termination  of  his  possession 
.  of  ejectment  brought  by  the  executors  of  H.  to  re 
In  the  cily  of  New  York,  these  facts  appeared;  In 
Lbe  owner  of  the  premises  which  were  subject  to  a 
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{declared  a  bankrupt,  and  his  property  passed  into  the  handi 
lee  in  bankruptcy.  P..  the  mortgagee,  tliereaftercommeDced 
foreclose  the  mortgage,  to  which  the  asHigiiee,  as  such,  was 
party.  In  1846  }>  decree  of  foreclosure  and  sale  was  rendered, 
I  were  sold,  and  purchased  by  P.,  to  whom  the  master  1q 
jcuted  a  deed  purporting  to  convey  the  fee.  P.  eDt«red  into 
^  in  possession  until  his  death  in  1655.  P.  died  Intestate, 
it  to  a  judgment  in  an  action  of  partition  between  his  heirs 
I  were  sold,  and  in  19!S9  conveyed  to  11.,  all  of  the  heirs  of 
1  the  conveyance.  Prior  to  this  anotheraction  had  been  com. 
he  administrator  of  P.  against  the  said  assignee  to  foreclose 
;e,  in  the  complaint  in  which  the  facts  as  to  the  prior  fore- 
sale  and  the  possession  by  P.  under  It  were  recited.  Judg- 
reclosure  and  sale  was  rendered  and  the  premises  were 
LVeyed  to  H.  At  the  time  of  tiiese  conveyancea  to  H.  th« 
Te  in  the  occupation  of  8.,  he  having  entered  as  tenant 
thereafter  continued  iu  the  occupancy  as  tenant  at  will 
1865,  when  he  transferred  his  occupancy  io  B.,  who  went 
:after  occupied  the  premises  In  the  bbiuc  manner  as  S.  had 
cultivating  them  as  a  vegetable  garden,  he  claiming  no 
>r  interest  than  as  tenant  at  will  of  II.,  which  tenancy  was 
>nd  acquiesced  in  by  the  latter.  B.  died  In  1HT3  or  1873, 
JDtinued  in  the  occupation  of  the  premises,  cultivating  it  iu 
nner,  until  the  death  of  H.  in  1884;  in  that  year  defendant 
lion.  Held,  the  evidence  justified  a  finding  tliat  H.  entered 
tinned  in  possession  from  the  time  of  the  delivery  of  the 
1  in  1859,  until  his  death,  ho  claiming  to  be  the  owner  and 
same  adversely;  and  that,  therefore,  he  acquire<l  title  by 

lant  received  a  deed  of  the  premises  from  one  claiming  to 
lily  of  redemption;  in  1875  she  built  a  fence  around  them, 
r  that  purpose  being  peaceful.  It  did  not  appear,  however, 
i  any  knowledge  of  tliis  act  of  defendants;  that  it  inter- 
y  way  with  the  occupancy;  that  there  was  any  change 
1  possession,  or  that  tlie  tenants  (lion  or  thereafter  recognized 
I  owner.  Ilfld,  that  the  erection  of  the  fence  was  not  neces. 
,  valid  taking  possession,  and  sob  termination  of  the  adverse 
I  H.,  and  the  evidence  justified  a  finding  that  it  was  a  mere 
oaition  to  the  occupants,  and  so,  not  au  interruption  of  th« 


ober  23,  1891;  decided  December  I,  1891.) 

■om  jndgment  of  tlie  General  Tenn  of  the  Supreme 
first  judicial  department,  entered  npon  an  order 


p. 
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made  April  6,  ^ISill,  which  affirmed  a  judgment  i 
of  plaintiffs  entered  uikhi  the  rejwrt  of  a  referee. 

This  is  an  action  of  ejectment  brought  to  reco 
possession  of  certain  premises  in  tlie  city  of  Now  Y 
described  in  the  complaint. 

Tlio  plaintiffs  are  the  survivinfj;  executors  of  one  B 
H.  Ilutton,  who  diefl  in  tlie  city  of  Xew  York  on  i 
dav  of  February,  1884.  John  N.  AVhitinjt,  who  is  ni 
the  will  as  one  of  tlie  executors  thereof,  died  on  or  al 
10th  of  April,  ISSj,  leaving  the  plaintiffs  solesurvivin 
tors.  On  the  5th  day  of  Scptcmljcv,  1835,  Edward  P 
Ilia  wife  conveyed  to  one  Jolin  Scudder  in  fee  the  ] 
involved  in  this  action.  Scudder  at  the  time  gave 
Pi-ice  a  purchase-money  mort2;iiiio  to  fie(;nre  the  pay 
$1,000.  On  the  L^'Jd  "of  Mai-eh,  iS;3fi,  Si-udder  c 
these  premises  to  one  Ebenezer  L.  Williams  in  fee,  st 
the  mortgage.  On  the  4t]i  of  February,  1843,  'Willit 
being  the  owner  of  the  premises  subject  to  the  mortg 
duly  deelared  a  bankrupt  by  a  judgment  of  tlie 
Court  of  the  VniteJ  States  in  the  southern  district 
York.  William  C.  11.  Waddell  wa.s  at  this  time  tlu 
assignee  in  baiikrnptcy  in  tliat  district  and  lie  bee 
asuigneo  of  WilJiHiiis,  On  the  2!st  day  of  Xovemlie 
Price  comineuced  a  suit  in  tiie  Court  of  Chancery  to  1 
the  mortgage  made  by  Scudder  to  him.  Xeither  1 
nor  Waddell  wa.-*  made  a  party  to  this  suit  On  the 
April,  1846,  a  decree  was  tJierein  made  for  the  sali 
premises,  which  provided  that  the  master  should  execu 
pm-eliiiser  a  deed  theii-vf,  and  disi)ose  of  the  proceodi 
sale  as  directed.  Tlie  pR-mises  wci-e.  on  the  StJi  day  c 
184*1.  sold  under  tiie  decn.*e  by  I'liilo  T.  Kuggles,  tin 
in  said  court,  and  Edwai-d  Pl■ict.^  the  mortgagee,  beci 
pui-chaser  at  the  master's  sale.  On  September  S,  U 
niiL-iter  executed,  pursuant  to  the  decree,  a  deed  and  d 
the  same  to  Price,  purporting  to  convey  the  fee  in  tli 
mentioned  premises.  Price  entered  into  ]>os.session 
premises,  and  as  is  found  by  the  referee  continued  ie 
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death,  which  occi; 
ed  intestate  and  If 
he  23d  of  Februa 
tiou  in  the  Snpren 
the  other  childreD 
things,  the  partitii 
ts  suuli  heirs.  Su< 
judgment  of  part: 
n  the  nth  of  Jui 
,  a  part  of  the  f 
itniek  off  to  li 
s  sold  to  one  Ciisli 
On  tlie  22d  o1 
eaid  judgment  c 
utton.  On  the  2 
f  Edward  Price,  \ 
ted  in  the  executic 
nple  of  tlie  stinie 
.  day  of  DeceinlM: 
tor  of  the  estate 
n  action  in  tlie  ' 
I  widow  of  El»eni 
II,  who  were  the  oi 
rectosing  the  nior 
Price.  At  thisti 
t  in  thitt  action  an 
it  had  tlienitofon 
rtgage,  but  that 
ide  a  jMirtj  to  it, 
and  theprotnisGs  e 
le  master  and  ei 
if  the  deed,  and  1 
if  his  death,  and 
naiiied  in  poaRessit 
and  sale  in  that  f 
1858,  and  on  th 
i  sold  to  one  G< 
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Hntton,  to  whom  the  refe 

28,  1859. 

i  execution  of  these  three  df 
BiniBee   mentione<l   in  tliein 

Frank  Surgent  as  tenant,  at 
premisoB  either  as  sole  tec 
-ard  Price  during  hie  hfe, 
is  lieirs  until  the  conve^anc 
lOve  described.  The  finding 
if  the  tenancy  and  occupatic 
:  the  death  of  Price  was  exo 
as  wholly  without  evidence 
ound  that  "  under  the  thret 
)n  entered  into  the  poBseBsi 
ued  in  poaseseion  thereof  u 
aid  period,  from  the  deliver 
itil  Ids  death,  said  Benjan 
>vner  of  said  premises  and  . 
r  interests."-  To  this  findii 
cepted  as  founded  upon  no  i 
ound  that  Edward  Price  ei 
iniKes  under  the  master's  dei 
16,  and  continued  in  poaeei 
f  June,  1855,  and  during  s 
ed  to  be  the  owner  of  said 
;rsely  to  all  other  interests, 
pon  Edward  Price's  death  1 

of  these  premises  and  contii 
!  were  conveyed  to  Benjan 
0  him  from  the  referee  in  j 
d  Price  and  from  the  refei 

of   Coulter  Administrator 

that  period  the  heirs  of  ' 
wners  uf  the  premises  and 
^r  interests.  Counsel  for  d 
lings  of  fact  as  without  evide 
found  that  the  plaintiff's  h. 
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Bliss  T.  Johnson,  94  id.  242.)  If  Hatton's  poeee 
tiiiued  until  1§75,  it  was  then  inteirupted  by  def( 
liend  taking  pusaession  and  enclosing  the  premiE 
Etaiitial  fence,  {Poignard  v.  Smith,  6  Pick.  1 
V.  Vandeiibrandfi,  17  Wkly.  Rep.  53.)  In  order 
possession  should  ripen  into  a  title  it  was  nee 
should  be  continuous  and  uninterrupted  for 
(Code  Pm  §  81;  Cleveltmd  v.  Crawford,  ' 
Ja-kson  v.  Phillips,  9  Cow.  113;  Mai'ey 
86  N.  0.  259 ;  Doe  v.  Campbell,  10  Johns.  47' 
Ttuvnshend  showed  a  perfect  title  to  the  premis 
burg  V.  Herdtf elder,  \m  N.  Y.  306 ;  Wi^WiA 
14  How.  [U.  S.]  66;  ^Yayman  v.  Southard,  1 
Li'TiMsUr  V.  Keekr,  123  U.  S.  389;  R,  G.  . 
Gomila,  133  U.  S.  478.)  Supposing  Ilnttonto: 
the  fee  in  the  premises,  the  plaintiffs  as  executors 
tain  this  action.  {Chiff\.  Day,  124  N.  Y.  195 
JHelly,  95  id.  (i4 ;  T.  T.  Co.  v.  C.  It.  R.  Co. 
The  referee  erred  in  grtiitiiig  defend  an  t.'i'  motion 
<!Ojnplaint.  {^rerrill  v.  S'liman,  6  N.  Y.  1 
W^ashburn,  79  id.  214;  Van  Cott  v.  Prentice, 
RntJihone  v.  Honey,  25  id.  405 ;  Lochnan  v.  Rie 
Ilutton's  will  gave  his  estate  to  his  widow,  chik 
tees  until  tlie  residue  of  his  estate  was  ascertain) 
a[>pears  the  residue  lias  not  yet  been  ascertained. 
wlien  ascertained,  was  given  to  the  executors  i 
there  is  not  any  derise  to  the  exe<:utorB  of  tlie  i 
(istate  was  in  testator's  iieira  until  tlie  residue  wi 
(Liijidonv.  Bauer.  3S  Hun,  614  ;  Jfobson  v.  Ilale^ 
Cooke  V.  Plait,  9S  N.  Y.  35  ;  C hainberlain  V. 
id.  192;  I^nhtiry  v.  Sheldon,  68  id.  236  ;  Roe  ^ 
id.  204;  B'irfre  v.  Valentine,  52  Barb.  425;  Sm 
Edw.  Ch.  523;  1  K.  S.  727,  g§  1544,  1545, 
Hawley  v.  Jameit,  16  Wend.  171.) 

Joseph  H.  Choate  for  respondents.     A  perfe< 
accompanied  with  possession,  has  been  shown 
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i/amaend,  25  K.  Y.  4ai 
T.  Clark,  16  How. 
428,448;  Bowen  v.' 
■es  [3d  ed.l  §  1473  ;  Tl; 
Wait'ePr.  197;  1  AM 
nd  V.  Stokes,  tU  JIow. 
BO  ;  BeefH  v.  Sfianrion, 
}2  id.  639 ;  BIUs  on  Co 
a  Pleadings  [Itttli  Am. 
r,  172;  Wagtier  v.  //w 
'^nd,  81  id.  405 ;  J\fwt 
me  V.  McCarter,  94  U, 
.  Y  98 ;  CW/-  V.  tVfrr 
inl-onEv.  [Uthed.]4 
e«fe  V.  Macftebmuf,  92 
ir  C.  22;  limmmiium 
lit  on  Titles,  §  789.) 
tie  by  adverse  possessiu 
r.  Edmunds,  94  N. 
:3;  Bedloww  .i".  T.  . 
1  V.  iSchi>oin/ud:i'/;  Hi 
,632  ;  llodyen  v.  AV(«a 
rw/,  76  Peiin.  St.  172; 
IB  on  Mort.  1395;  Jm 
iovo  V.  ClarTc,  47  X.  Y 
S.  268 ;  Rvliimou  v.  j 
n,  50  id.  345  ;  tihrii: 
ledburij,  53  id.  98 ;  Ilu 
Dewey,  46  How. .  Pr. 
tustator  were  only  iiiori 
3  defend  that  pusseiitiioi 
,K>,  under  wortliless  d 
gfully  obtained  pottses 
nant  or  a^nt  of  tht 
etc.,  R.  Ji.  Co.,  3  Laii 
>59 ;  Hunter  v.  StarU 
:.  343,  344  ;  Simmons 
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S.  R.  613;  J'hKfe  v.  5i%.  15  Wend.  253; 
Marsh,  54  N.  Y.  599.)  The  defendants'  alleg 
worthless,  and  even  if  plaintiffs  liave  failed  to  pi 
record  title,  or  a  title  by  adverse  posseasion,  or 
recover  as  mortgagees  in  possession,  still  the  plainti: 
tied  to  recover  as  gainst  these  defendants,  beeause 
established  a  prior  possession.  {Page  v.  WaAng 
469,  473;  Palmer  v.  Morrimn,  104  id.  132-136 
730  ;  Peck  v.  Brown,  2  Robt.  119-133;  Young  v 
101  U.  S.  782 ;  Stevima  v.  ffmiaer,  I  Robt  50 ;  39 
Kip  V.  Hirsh,  103  id.  565 ;  MoUer  v.  Triaka,  8' 
Pickett  V.  Leonard,  34  id.  175 ;  fitiiart  v.  Fo/tte 
Pr.  305;  McLareii  v.  McMaHln,  36  N.  T.  91; 
Lamhert,  98  id.  309  ;  Baker  v.  Bli«s,  39  id.  74  ;  P 
§  130;  Price  v.  Brown,  101  X.  Y.  669;  Hvmier 
26  Hun,  529  ;  Carleton  v.  Durcy,  90  N.  Y.  573  ; 
*Sto«,  14  How.  [U.  S.]  282  ;  Whitney  v.  Wright, 
171 ;  Sedg.  &  W.  on  Tit.  718 ;  Whart.  on  Ev.  i;2d 
Murphy  V.  Loomia,  26  Hun,  659 ;  Mayor  v.  Oai 
N.  Y.  284  ;  Thompson  v.  Burhans,  79  id.  93.)  1 
to  dismiss  the  coiriplaint  wa«  properly  denied.  ( 
Baver,  23  Wkly.  Dig.  95.) 

Feokhah,  J.  Thit>  case  has  already  )x)en  before 
and  is  reported  in  the  112  N.  Y.  93.  The  dofendt 
eel  claims  that  the  oai«;  is  now  res  atljudicaia,  as 
fact  existing  in  the  case  now  before  us  which  did  ii 
that  time,  and  that  this  court  then  decided  uj>on  t 
the  plaintiffs  were  not  entitled  to  judgment. 

The  counsel  is  mistaken  in  his  claim.  The  ( 
decided  by  this  court  on  the  former  a])peal  was  as  ti 
of  the  attempted  foreclosure  by  the  adniinistratoi 
against  "Waddell,  the  assignee  in  hankmi>tcy,  wherei 
was  made  a  party,  hut  not  in  his  official  capacity,  Wi 
in  order  to  cut  off  his  interest  as  assignee,  it  was  ind 
that  the  suit  should  have  tieen  brought  against  h 
representative  or  official  character,  or  that  it  shoalt 
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ace  of  the  proceeding  that  i 
tikrnpt'e  estate.  We  held  th 
ga  ill  that  foreclosure  suit  did 
i  tlie  plaintifie  claimed  to  havi 
ire  suit,  the  judgment  foimd 
id. 

:he  plaintiffs  asks  iib  upon  t 
iw  and  reverse  our  former  de 
!  he  insists  that  the  case  aa  no 
respects  from  tliat  whicli  wa 
n  those  differences  it  should  I 
Idell,  the  assignee  in  banknip 
re  snit  in  qnestion.     "We  fail 

has  been  made  in  tlie  facts  reh 
.  they  appeared  upon  the  for 
I,  as  it  appears  now,  that  upoi 
Ilia  title  passed  to  Waddell,  am 
n  his  official  and  representati' 
idividual  or  l)eneffcial  interest 
new  that  tlie  foreclosure  in  «pie 
s  assignor,  Williams,  did  not  i 
but  that  fact  we  held  to  l>e 
r.  It  does  not  now,  any  more 
ar  on  the  face  of  the  proceedin 
1  the  l)ankrupt's  estate. 
ipever,  is  now  called  to  the  case 
n  34  Hun,  524,  and  affirmed  i 
,  in  98  N.  Y.  654.  It  is  clai 
indents  that  the  principle  dec 
ire,  and  that  inasnmch  as  the 

other  interest  than  as  such  i 
eclosure  suit  effectually  cut  tha 
n  the  case  in  Hun  regards  thi 

of  real  estate.     The  learned 
rkfl  said  that  probably  the  ri 
[  by  the  judgment  in  foreclot 
of  such  judgment  was  not  dire 
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laiice  of  file  case  in  this  court,  witliout.  t 
did  not  attinn  more  tlian  waa  actually  deci 
I  reason  to  reverse  our  former  ruling  and 
it  to  a  cungide ration  of  the  otlier  facts  in 
iined  by  the  learned  counsel  for  the  defe 
iistanoes  under  which  Edward  Price  ei 

of  the  premises  in  question,  under  the  mi 
t  foreclosure  proceedings  of  Price  v.  »S? 

poeseseion  that  of  a  ii>ortgagee  in  post 
ltd  not  inaugurate  a  poseeseion  adverse  ii 
rtgagor  or  those  claiming  through  him. 
oeeession  of  Price  I>eing  that  of  a  mortg£ 
e  mortgagor  or  his  assignee  had  the  ri{ 
in  ten  years  of  the  entry  of  tlie  mortgagi 
to  reiieem  the  property  by  paying  the  a 
>rtgage,  and  that  before  the  ten  yeare  ela 
agee  in  possession,  died.  It  is  then  urgei: 
enco  that  the  heirs  at  law  of  Price  took 
he  evidence  is  uncontradicted  that  his  ad 
id  take  such  possession,  and  that  while  ii 
snced  an  action  to  foreclose  this  very  mo 
aint  in  that  action  was  an  admission  tlia 
«d  and  was  a  lien  upon  the  promises  cov 
1  tlie  period  of  possession  l>y  the  administi 
to  that  of  the  mortgagee  in  postiession,  Pr 
lut  the  uccesfiary  ten  years  for  the  limit 
the  part  of  the  mortgagor  or  iiis  assignee  to 
from  the  lien  of  the  mortgage  by  paying 
on.  In  this  way  the  defendant  claims  to 
I  the  time  of  the  giving  of  tlie  deed  to 
in  the  sale  under  the  second  foreclosure, 
.  had  in  fact  been  maintained,  and  that  it 
tvhen  that  deed  was  delivered,  in  Janna 

other  deeds  from  the  heirs  of  Price  to  1 
referee  in  the  partition  proceedings  to  H 

wliich  delivery  was  in  April,  1859,  that  it 
dverse  possession  on  the  part  of  Hutton 


ix>N  et  al,  V.  TowNSH 

lioD  of  the  Court,  per  Pb 

was  such  tenant  of 
cy  of  the  premises  ai 
off,  who  paid  hiin  ai 
)•  of  tlie  land  in  the 
hich  was  as  a  vegetal 
gent  was  only  a  ten. 
le  learned  counsel  fo 
cter  of  the  holding 
iinds  it  upon  the  pi 
fer  any  of  bis  righ 
is  tenancy  is  of  such 
oment  he  makes  a  I 
the  person  who  comi 
ider  the  former  lam 
ided  tlie  landlord  chi 
it  Surgent  assumed  t 
tuding  the  right  of 
ime  in  and  occupy  ui 
urgent  had.  In  othe 
lant  at  will  in  plao 
iized  and  acquiesced 
occupation  of  the  pr 
11  held  that  the  ownei 
Tiize  the  occupatior 
ned  to  come  in  unde: 
lotlung  )>iit  a  tenant 
I  assignee  of  the  righ 
asignment,  and  in  n 
aeognition  of  sncli  c 
d  constitute  such  pen 
jssor.  We  think  the 
hat  the  a-Sfignment 
J  premises  and  the  ei 
luiescence  in  suefi  e) 
e  tenant  of  Iluttoi 
session   of   Ilutton 


jAndon  et  al.  v.  Townshi 

^pinioD  of  the  Court,  per  Pn 

facts,  the  referee  or  jury 
en  a  t«iiant  and  lier  rig 
hts  of  Hntton.  And  wi 
rd  to  the  continuation  of 
'he  evidence  is  that  the  o 
re  as  during  Bischoffs 
ated  in  the  same  mannei 
time  when  Greb  and  liis 
the  fact  that  Edward  Pi 
mises  from  1846  until  '. 
to  be  in  possession  from 
ly  the  referee  in  the  part 
;  npon  that  Bale  Hutton 
possession,  claiming  title 
until  1865,  when  these  va 
ulready  stated,  we  caniio 
no  evidence  to  sustain  th 
:lioff,  after  her  husband 
x)n  in  occui)ati6n  of  the 
1. 

ther  fact  which  the  defei 
ng  tlic  continuous  charat 
part;  of  Hutton,  The  re 
TV,  1873,  Mary  N.  Towi 
1  from  tieorge  Iaw  and 
mises  in  question,  and  si 
ner  of  tlie  equity  of  red 
iVaddelt,  as  assignee  in  Iw 
o  finds  that  in  1875,  defe 
nee  around  the  preiniaet 
on  for  the  purpose  of  bui 
lo  proof  that  Hutton  hai 
:he  building  of  the  fen 
constitute  a  termination 
he  commenceraent  of  ii 
lot  may,  under  some  cii 
1  of  such  lot,  but 


V.  TOWNSHENE 


trner,  as  oppof 
lieee  circnmeta 

".  Y.  235)  the 
ion.  It  was  tl 
iBpoBseeeed  an 
are,  tlie  poeeei 
he  true  owner 
n  must  be  coi 

eeaion  here  co 
that  it  termin. 


Clason  v.  Bald 

Statement  of  cm 

ode  of  Procedure  (§  187) 
iDc'dcutul  to  a  recoverj 

cluiin  for  rents  and  profi 
a  separate  and  distinct 
^.  under  and  by  the  Cod 
I  retjuirement  is  dispen 
[I  la  entitled  to  recove 
s  and  profits  or  value  of 
ommenceDieDt  of  tlic  act 
n  gucli  an  action  tlie  land 
^nying  simp];  the  a  I  legal 
iedlal«  posseasioD  and  tbi 
bj   defendant,  hrJd,  that 

the  trial  to  the  questi 
.■rmined  upon  sufficient 
jToper  awarding  him  pt 

for  damages  plaintiff  i 
he  annual  rental  of  the 
)f  the  action  to  the  time  ' 
,  a  recovery  of  tbesc  ib 
general  demand,  for  a  tei 
)uld  not  be  proper. 

'26,  1681;  decided  Decen 

.8  from  judgment  of 
in  tlie  tirot  judicial  c 
March  13,  1891,  wbi. 
udgment  in  favor  of 
rmed  an  order  deny 

>f  the  action  and  th 
3  opinion. 

le/>hens  for  plaintiff, 
e  defendant,  even  t 
;y  of  the  property. 

15tt3 ;  J^htnegan  v. 
',  §§  3,  36 ;  i^  Z.  (£ 

Empire,  5  Hill,  48.) 
i  premiecB.  {Dali/  ' 
n,  70  id.  3i;  Qnimf> 


Clasok  v.  Baldwin. 

OpiaioD  of  the  Court,  per  Grat, 

!2  How.  Pr.  353.)  The  plain 
me  df  the  commence  me  nt 
imed  any  interest  whatever 
Degraaf,  81  N.  Y.  268  ;  B% 
;  Code  Civ.  Pro.  §  511 ;  Tyl- 
1  to  prove  a  legal  title  to  the 
:lea,  |  792 ;  Miller  v.  Doionv. 
'.  B.  li.  Co.,  71  id.  383  ;  Oai 
hmn  v.  Townahend,  118  id.  i 
shoiild  liave  been  granted,  (t 
r ;  Ihtme»8y  v.  Patertmi,  8i 
id.  581.)  The  court  in  the  1 
ridence  as  to  the  annual  rent 
erly  reversed.  (Lamed  v.  J 
677,  §  39  ;  Code  Civ.  Pro. 
ractice,  12  ;  Vagger  v.  Lansii 

This  action  was  for  tlie  recov 
real  property  in  New  York  ( 
y  tlie  plaintiff  upon  a  verdii 
ind  aliio  a  sum  of  money  as  t 
from  the  couiinencemont  of 
The  General  Terra  affirmed 
ive  to  the  plaintiff  the  posses 
■fied  tliat  portion  of  it  whicli 
olding  of  the  possession.  ] 
s  court. 

fendaiit's  appeal,  the  ohjectio 
t  the  complaint  should  havi 
Pendant  was  not  the  actual  oc( 
lave  claimed  any  interest  in  t 
nmeneenient  of  the  action,  ai 
in  the  plaintiff  or  her  anct'st( 
I  Mitislied  with  the  dispositior 
Term  of  this  objection,  ami 
\  point  18  called  for.  As  an 
h«  conter^t  is  necessarily  over 


Clason  v.  Bald 

Opinion  of  the  Court,  pe 

de  as  to  plaintifiTs  title  t 
defendant,  was  wrongfu 
was  DO  error  in  holdin 
8  then  presented.  Th( 
r  N.  Y.  493)  is  quite  in 
ti«estion  of  defendant's  j 
bere  was  sufficient  evidei 
lie  Biibmiasion  of  the  qn 
y  their  verdict.  As  to  t 
lecessary  to  add  to  the 

pkintidTg  appeal  the  qi 
>  recover  damages  for 
leasured  by  the  annual  re 
the  commencement  of  t 
liis  question,  the  G«nen 
the  plaintiff,  holding,  on 
57  N.  Y.  151),  that  BUcL 
it  out  in  the  complaint  i 
eir  recovery  that  dama^ 
judgment.  Hence  tliey 
snch  damages  and  for  tl 
be  recovered,  and,  pro 
Igment. 

ling  I  think  the  Genen 
effect  of  the  changed  pr 
nre.     Lamed  v.  Hudaot. 

the  withholding  of  tht 
1  for  rents  and  profits  ( 
,t  case  was  expressly  bas 
iting  Code,  the  167th  set 

in  the  same  complaint  several  causes  ot  actions 
jh  a  case  out  of  "  claims  to  recover  real  property, 
hout  damages  for  withholding  thereof,  amd  the 
-ofits  of  the  same."  That  language,  it  was  held, 
le  fact  that  a  claim  for  damages  for  withholding 
iemandable  and  recoverable  in  an  action  for  tiie 


VtBLR  V.  KbBLEB. 

linioD  of  the  Court,  per  O'Brikn.  i 

ds  upon  the  construction  to  I 
e  executors  were  directed  U 
ing  an  inventory  to  collect 
ill  as  they  deemed  proper 
It    uf    such  debts  and  tlie 

|>«y  all  the   debts   of  tlie  i 
■    d elite,    tlie   executors    we 
e    into    four   equal   parts. 
i.ir    gave    absolntcly    to    his 

other  three  equal  parts  w 
5  language:  "I  do  give  an 
Kjual  parts  of  the  said  divisii 
ate,  as  above  mentioned,  unt< 
who  ehall  consent  to  act,  i 
r  refusal,  incompetency  or  i 

person  or  persons  as  tliey  b1 
sal  to  make  such  choice,  tliei 
chancellor  shall  appoint,  to  1 
lal  parts  of  tlie  said  division 
ugliters  Helena  D,  Townseni 
)H-iisend,  severally  setting  api 
(jual  parts  of  the  aforesaid 
aines,  and  thus  continue  to  h 
er  use  to  whom  it  shall  liavi 
ive  at  the  a^  of  twenty-one 
onstautly  keep  insured  the  p 
le  of  such  one  of  my  said  dai: 

them,  and  pay  all  aseessm<: 
or  such  other  of  my  real  p 
I  as  above  directed,  and  shall 
es  in  safe  securities  all  monej 
turities  apportioned  to  tliem  i 
pense  thereof  t<>  the  share  of  t 
xn  a]>portioned  as  above,  and 
dental  expenses,  shall  apply  ■ 
I  several  portions  to  the  resp 
»tiun  of  said  daughter  to  n 


YiELK  V.  KeELEB. 


OpinloD  of  the  Court,  p«r  0"Bkikn,  J, 


toned  to  her  ae  hereinbefore  direct© 
tlierein,  and  tlie  absolute  property  i 
r  own  several  right,  exclusively  to  po 
■  deed,  will,  or  otherwise,  and  to  appr 
die  thereof,  provided  always  that  my 
^r  acting,  as  aforesaid,  in  the  execut 
Batisfied  of  the  existence  of  such  trai 
aid  husband,  and  shall  have  first  giv4 
,  a  written  testimonial  to  that  eSect,  ai 
thority  to  do  at  any  time  as  well  aftc 
!y  executed  the  ot/ier  provisions  of  tl 
i  codicil,  bearing  date  in  the  year  1 
ch  in  any  way  affects  the  title  to  the 
so  far  as  material  is  in  the  following 
-  said  daughters,  Helena,  Maria  and  i 
e  attained  the  i^e  of  twenty-one  yea 
li  shall  tlien  ha^e  and  hold  all  and  si 
mal  projierty"),  severally  apportioned  to 
.ccording  tu  the  several  clauses  and  d 
will,  for  and  during  her  natural  life, 
and  free  from  all  control,  etc.,  of  a 
lay  have,  with  remainder  in  fee  to  1 
their  deseeiidants,  and  that  she  and  the 
free  and  nninterrupted  enjoyment  of  t 
lOut  molestation. 

will  that  each  of  them,  if  married,  do 
jspective  port:lona  aforesaid  as  if  they  \ 
arried." 

pal  question  in  the  case  arises  upon 
mt  claims  that  its  effect  was  to  rev< 
the  will  above  quoted,  whereby  powe 
ors,  upon  being  satisfied  that  the  hush 
sse.ssed  the  qualities  specified,  to  eon' 
fee. 

r  1850,  an  action  to  partition  the  real 
itator  died  seized,  including  the  lands 
«d.    The  children  and  heire  at  law  of  t 


ViELE  V.  KeELER. 
Opinion  of  the  Court,  per  O'Brikn,  J. 
II  case  of  the  executioD  and  de 

r  conferred  iii)on  the  executors  ii 
voked  by  the  codicil,  this  instran 
tlie  daughters  as  it  had  for  that  [ 
rejance.  (4  K  S.  [8th  ed.]  2475 
that  the  codicil  eoiit^ins  no  exp 
■  the  testator  intended  to  revoke  b 
f  the  will  as  that  which  vested 
le  daughters,  upon  the  existtjnce  • 
certified  by  his  executors,  it  is 
he  would  have  used  approprii 
h  a  result,  and  not  leave  it  to  c 
ffe  liave  liad  occasion  recently  to 
icil  upon  the  original  will.  In  tl 
nied  that  the  codicil  revoked  an  i 
ivill.  The  language  of  the  codii 
J  favorable  to  revocation  than  ie 
lA  no  such  effect.     {Redjield  v. 

(  irreconcilable  conflict  and  no 
Qguage  of  the  codicil  and  the  pr 
1  claimed  ia  thereby  revoked.     I 

violence  to  the  language  used  I 
ifhat  the  testator  intended  to  acco 

revocation  of  the  provision  of  tli 
nay  be  answered  that  he  intende 
1  were,  no  doubt,  deemed  to  be  i 
»y  the  terms  of  the  original  will 
le  daughters'  shares  was  in  the  es 
d  tliat  upon  the  daughters  attain 
rs  they  shonld  be  vested,  with  th 
;cording  to  the  several  clauses  am 
ill "  for  and  during  her  natural  Ii 
M  from  the  control  of  her  bnsba 
«  both  executed  jmor  to  the  legislation  in  this 

to  the  rigbta  of  married  women  to  take  and 


McDowALL  V.  Sheehan. 

Statement  of  case. 

in  cB«e  of  the  death  of  liis  aesocit 
ebands  of  tlie  qiialitiee  Rpecified 
determined  by  the  executors  aloi 
f  the  duty  imposed  upon  tlietn 
,  and  upon  tliis  question  t}>e  tee 
iplies  to  the  lands  in  question  th 
ny  years  before  its  execntion,  b 
T  does  the  judgment  in  partitioi 
!i  rested  with  a  lifu  estate  in  the 
1  question.  That  judgment  wa 
ion  existing  in  1850  when  it  wi 
Bcutor  exercised  tiie  power  to 
fee.  It  is  not  in  any  respect  ir 
of  a  fee  siinplu  al>solute  in  M 
jatli.  We  think  that  the  convt 
mtby  the  plaintiff,  was  a  good 
iid  was  sutficient  to  vest  a  per 

lit  of  the  General  Tei-m  should 
tred  for  the  pIuntifE  that  the  de 


eversed  and  ordered  accordingly 


3WALL,  Kespondent,  v.  Cokneli 

Appellant. 

ilors,"  aa  used  in  tlie  proviMon  of  the 
10,  clmp.  40,  Lans  of  1848).  making  t 
irganizcd  uiidpr  it  liable  tu  tlit  crctlito 
:  timount  of  the  capital  stock  bos  beet 
flieij,  does  not  include  direclore  of  tli 
hom  the  corporation  has  become  indek 
imposed. 

to  one  tiiimetl  as  a  trustee  in  the  eertif 
pnny  and  who  acts  as  such,  although 
legnllj  act  as  trustee  although  not  a  st 


McOowAix  V.  Sheeuak. 


Opioion  of  the  Court,  per  Earl,  J. 


nud.  (4  Htm,  802;  68  N.  Y,  558;  Bed, 
419  ;  Jones  v.  Jwien,  6  N.  Y.  S.  R  73(J.) 
jct  proven  between  tlie  plaintiff  and  \ 
than  that  set  out  in  the  judgnieiit-roU  Oj 
And  no  ratification  by  tlie  company 
(IB  Hun,  65  ;  38  Barb.  616;  118  N.  1 
14  iriin,  483  ;  16  id.  65  ;  84  N.  Y.  190  ; 

arl^s  S.  Lenter  for  respondent.  The  flu 
dant  Cornelius  Slieehan  was  a  stockholc 
ion  to  the  amount  of  one  tliousaud  dollar 
i  by  tlie  evidence.     {2ifi-Neil  v.  T.  N.  I 

Cutting  V.  Dainemf,  88  id.  414  ;  Jackso 
.  203.)  The  finding  that "  the  Saratoga  U 
e  plaintiff  in  the  sum  of  $2,153.10,  wi 

sustained   by  tlie  evidence.     {Bailey  \. 

483  ;   Gould  v.  Board  of  Education,  3 

V.  Lefe?-ts,  16  Abb.  Pr.  [N.  S.]  42.  56 ; 
'.  Ji.  R.  Co.,  2  T.  &  C.  653  ;  58  N.  Y.  623 
lainied  on  the  trial  that  plaintiff  could  no 
1  because  one  stockholder  could  not  sue  e 
lable.  (  W.  tfe  B.  F.  Works  v.  Chittenden 
7rn  V.  L^ert4,  58  N.  Y.  179.) 

BL,  J.  In  May.  1887,  a  corporation  calh 
n  was  organized  under  the  (reneral  Man 
48  and  the  aetH  umeuding  the  same,  for 
sliiug  a  newspa[»ei'  in  Saratoga  S]triTigs. 
jorporation  was  signed  and  acknowledge 
idsun,  Edmund  J.  Huliiig,  Jolni  W.  How 
he  plaintiff,  who  thus  became  the  incorix) 
named  in  the  certificate  as  the  trustees  fc 
le  t«iit}t  day  of  June  thereafter,  at  the  f 
icorporators,  Huling  was  chosen  president 
the  plaintiff  vice-president  and  Judsoi; 
■at  manager,  neither  of  sncb  persona  at  I 
holders  or  subscribers  for  stock.     Prior  t< 


MoDowALL  V.  Shbk 
ilnion  of  the  Court,  per  '. 

no  certificate  was  n 
1  of  the  act  of  1848. 
the  corporation  to  i 

thereof,  and  lie  re 
areon  which  was  retn 
ed  this  action  to  enfi 
ikholder  tinder  sectic 
le  st^xtkholders  of  siu 
Uly  Uablo  to  the  c 
le  amount  of  stock  h( 
intracte  made  by  the 
capital  stock  fixed  an 
en  paid  in  and  a  ( 
and  recorded  aa  pree 

relation  to  the  con 
iefore  the  corporati 
tock  therein,  and  1 
Ly,  1887,  before  the  . 
rent  to  Judge  Putna 
irfor  the  snm  of  $1,' 

gift  to  help  the  en 
)  amount  to  the  co] 
lot  incur  any  further 
with  tlie  check  wit! 

expressed  in  his  dii 
»  aid  the  enterprise 
n  of  $500  on  the 
1  day  of  July,  1887 
t  to  Putnam  and  stal 
e  cthares  of  the  capifc 
-,  whereas  there  had 
r.  Putnam  believe 
»ted  it  to  the  defeni 
y  he  made  his  check, 
■der  of  the  plaintiff  1 
led  the  clieck  left  wil 


McDoWALL  i:  SUEKHAN. 


Opinioa  of  the  Cpurt,  per  Eahl,  J. 


ility  of  the  corporators  and  other 
tij  law."  Can  it  he  siippuFted  th 
Ltion  in  drafting  tliis  suctioti  had  it 
■8  of  corporations,  and  that  tlie 
solicitude  whoee  pmtectiun  slioiilt 
nental  law?  In  184(1  private  w 
ds  were  rapidly  increasing  in  thie 
lat  day  thought  it  wise  and  souuc 
jrs  of  snch  corporations  slionid  in 
;  have,  hesides  the  corporate  respi 
individual  liability  of  the  corpora 
)lainly  had  reference  to  ontaide  en 
igwith  and  trusting  it,and  genera 
icial  condition.  It  conid  have  no 
:orporatioa  who  manage  its  affair 
i  condition,  who  create  tlie  debts 
emselvea,  if  creditors,  before  disi 
Dnstitutional  provision  and  the  ti 
he  policy  embodied  therein  wer 
ion  of  the  debt  niakero,  directora 
iditors  of  the  corporation,  and  tl 
nrden  upon  stockholders  whose 
;heir  hands.  We  think,  by  the  fa 
ge  used  in  section  10,  the  del 
I  its  scope,  as  well  as  from  the  ] 

0  promote.  Suppose  the  wltole  t 
n  had  been  paid  in,  but  the  eerti 

1  recorded,  the  ])laintiff  would  sti 
would  it  be  contended  that  lie 
protection  intended  by  the  sectioi 
I  of  the  corjjoration  ?  Tf  not,  why 
mply  because  the  word  "  creditors 
nde  a  creditor  thus  situated.  £ 
e  fairly  said  to  }>e  within  tlie  gei 
irly  without  the  jwlicy  of  the  law, 
intention  of  the  law  makers,  that 
cover  liJBca^',  and  for  this  »iew 


208  Bbioos  v.  Auarni. 

Statement  of  case. 


Albert  O.  Brioos,  Appellant,  v.  Harvey  Acstin,  Re 

In  the  absence  of  an  agreement  between  the  parties  to  a  lease 
tuntl  lands,  veatiiig  the  title  to  tLe  hay  producMl  theraon  in 
as  securEty  for  rent,  or  for  auy  oilier  purpose,  the  Uw  vest 

An  agreement  by  the  lessee  in  such  a  lease,  to  maintain  upon  t. 

{Icmiscd,  certain  cowr  belonging  to  the  lessor,  is  an  indepeud 

tion  and  docs  not  aSect  the  right  of  the  lessee  to  sell  the  h: 

even  if  he  be  insolvent. 
A  general  creilitor  having  no  judgment,  cannot  maintain  an  ai 

aside  a  conveyance  by  his  debtor  in  fraud  of  the  riglita  of  c 

(Argued  October  2«,  1891 ;  decided  December  I.  I8»l.) 

Appeal  from  judgment  of  tlie  General  Tenn  of  the 
Court  in  the  fourth  judicial  department,  entered  upoi 
made  February  3, 1891,  wliich  affirmed  a  judgment  ii 
defendant  entered  upon  a  decision  of  the  court  oi 
Special  Term. 

T)iis  action  was  brought  to  set  aside  as  fraudulent 
mortgage  executed  by  the  defendant  Ely  D.  Aust 
defendant  Harvey  Austin,  and  to  restrain  defendi 
removing  hay  and  grain  from  the  premises. 

It  appeared  that  on  February  1,  1887,  plaintiff 
said  Ely  D.  Austin  for  one  year  a  farm  with  certain 
lease  containing  among  others  tlie  following  provisioi 
butter  made  on  the  place  is  to  belong  to  and  be  the 
of  the  said  party  of  the  first  part  until  tlie  rent  is  pt 
party  of  the  second  part  agrees  to  keep  the  cows  in  , 
dition  to  grass  in  tlie  spring  of  1888.  The  party  of  t 
part  is  to  liave  all  the  straw  on  t)ie  place  and  one-ha 
grain  now  {at  the  date  of  making  said  lease)  on  t 
except  three  bushels  of  wheat  and  two  loads  of  s 
party  of  the  first  part  is  to  have  title  to  said  grain 
rent  is  paid." 

The  lessee  in  May  following  executed  to  said  Harv' 
a  chattel  mortgage  covering  "all  the  hay,  grain  i 
growing  or  standing  on  said  farm." 


LouoREED  V.  The  D.  B. 

Statemeot  of  case. 

e  apparent  devise  of  such 
rther.  This  apparent  devi 
.nd  tlie  allegations  in  her 
arovisions  of  sections  1533 
ocedure. 

htor,  at  the  time  of  his  de 
nan,  also  the  plaintiff,  who 
liBura  A.  Mabie,  his  sister,  tl 
re  at  law.  He  left  a  will  w 
by  wliicb  he  gave  to  liis  wii 
g  her  natnral  life.    The  secc 

At  the  deatli  of  my  wifi 
my  real  estate  situate  in  tl 
I  lies  southerly  of  the  new 
nan's  Station,  past  the  dwe 
le  Baptist  Church  and  Socie 
)y  said  Church  and  Society 
ver  said  Society  ceases  to  u 
le  shall  revert  to  my  heirs  i 
as  a  parsonage  includes  my 
acres  of  land,  more  or  less.' 
w  took  possession  of  the  r& 
ased,  and  was  still  in  possei 
lent  of  this  action, 
cli  oi^nization  known  as  t 
Dykeinaii's  Station  was  oi^ 
1  was  a  member  of  the  soci 
and  it  continued  to  exist  a 
tS89,  when  it  became  incorj 
:eman's  Baptist  Church  and 
zation  as  is  mentioned  in  t 
thed 


I:  S,  Barnuni  for  appellant 
st  Church  and  Society  at  Dj 
on  that  no  such  society  as 


LODGHEED  V.  TflE  D,  B, 

Opinion  of  the  Court,  per  Pi 


ritt  V.  Ecen'tt,  29  id.  67 ;  It 
•ner  v.  Durant,  76  N.  Y.  U 
1 ;  Vincent  v.  Xewhouse,  8i 
121   id    532.)     The   incorf 

0  the  death  of  the  teetatar's 
will.     {Holmes  v.  Mead,  52 

n,  43  id.  254;  Shipman  v 
i  Society  v.  ll^urn,  32  N. 

LH,  J.  The  plamtifF  mfunt 
)t  Church,  as  set  forth  in  tl 
ijkeman,  deceased,  is  void,  I 
ige  nsed  in  the  will,  intende< 

1  church  immediately  upon  h 
itate  mentioned  by  him  and  < 
)  the  life  estate  of  his  wife, 

1  time  of  the  death  of  the  tes 
on  and  unable  to  take  propei 

void  and  the  property  desce 
tator. 
eetion  is  primarily  one  as  to 

be,  by  the  language  he  used 
tion  of  his  estate  described  I 
nt  of  his  death,  or  did  he  ir 
>t  take  place  until  tlie  dea 
:liat  it  should  at  once  vest  in 
'Old,  for  at  that  timetlie  socii 
unable  to  take  under  the  wil 
I  of  course,  be  discovered  frc 
i  by  him  in  the  will  itself, 
led  that  if  at  the  death  of  thf 

sted  in  the  heirs  at  law,  it  becomes  of  no  importance 
bereafter  or  prior  to  tlie  death  of  the  widow  the 
lonid    become  incorporated  and   thereby   rendered 

taking  property  by  devise.  The  property  having 
d  in  the  lieirs,  could  not,  it  is  claimed,  be  thereafter 
ad  go  to  the  incorporated  church  upon  the  death  of 


?ourt,  per  Peckh, 

lappening  of  a 
[Leimard  v.  Bi 
not  made  use  o 
tlie  iniplicatio: 
jii  of  tiie  testat 
le  devisee  at  li 
e  at  that  time  e 
and  thejudgme 
0  the  remaindei 
18  testator  to  t 
ject  to  be  dives 
;  corporation. 
:  vest  ? 

B  learned  judg 
n  thJB  case,  the 
ee  could  not  all 
i  of  the  tenant  i 
t  sliould  be  iiBei 


;  to  the  testatoi 
Lever  intended 
)m  the  devise  n 
I  the  right  of 
id  there  could  1 
It  of  en  joy  men  I 
J  testator  only 
right  to  use  thii 
only  as  a  pareoi 
the  land  should 
it  the  estate  she 
t  that  time  the 

lot  contemplate 

He  intended, 

to  that  end  he 

I  and  would  be 

e,  and  if  anyth 


Dbmabest  v.  Eoch. 

statement  of  case. 

ided  the  devisee  to  take  no  interest  ii 
1  the  coDdition  and  for  the  purpof 
esaed  by  him,  and  that  intention  won 
ame  weight  as  if  the  condition  were  1 
e  are  of  the  opinion  that  the  dev 
e  in  the  devisee  until  the  death  of  the 
if  at  that  time  the  devisee  shall  be  in  e 
king,  it  will  take  the  estate  nnder  thf 
le  devise  is,  tlierefore,  not  void  and  t 
ial  and  General  Terms  diould  be  affii 

idgments  affirmed. 


r  D.  Deicabbst,  Appellant,  v.  Wilua 
etc.,  Respondent. 

«red  Into  a  contract  with  K.  nhereby  the  I 
title  to  a  certain  piece  of  land,  subject  to  : 
;e,  procure  a  builder's  loan,  and  erect  two  he 
reoD;  K.  to  furnish  one-half  of  all  monejf 
uired  to  flnisfa  the  houBes.  8.  agreed  whei 
»Dvc;  one  of  them  to  E.,  by  warranty  dee 
-half  of  said  mortgagcB,  or,  in  case  tiie  parti 
>n  a  sale  of  both,  to  pay  K.  one- half  of  the  i 
^t  stated  it  to  be  the  intent  of  the  parties  to  e 
ich  might  be  realized  by  the  sale  of  said  build 
ortgageon  the  premises  to  secure  perfonnam 
t.  Nosaleof  the  property  was  made.  Inan 
B.  to  recover  for  work  on  the  buildings,  in 
i  K.  responsible  as  a  partner,  heM.  that  no  p 
contract,  as  all  it  contains  in  relation  to  a  sal 
□nditional  upon  the  ftiiiher  agreement  of  thi 
on  might  be  considered  as  a  purchase  by 
cutory  contract  of  sale, 

m».  if  the  agreement  had  been  one  to  build  tl 
profits,  this  would  not,  of  itself,  establish  a 

gued  October  2fl,  1881:  decided  December  1, 

PPEAL  from  judgment  of  the  Genera!  1 
t  of  the  city  of  New  York,  entered  v 


Demarest  v.  Kocb. 
OpiDioa  of  the  Court,  per  RvoBi 


\x.  J.  The  question  preeer 
liam  Koch  was  a  partner  witl 
ant,  in  the  bu^nees  of  buildi 

The  referee  having  found, 
not  snch  partner,  and  the  G 
nterferfe  with  this  finding, 
as  some  error  of  law,  eoraraiti 
e  case. 

ed  by  the  appellant  that  the  1 

B.   Spaalding  and    Koch,  n 

between  the  parties,  and  sh< 

becomes  necessary  to  consic 

As  by  the  terms  of  a  co 

drs,  Spaulding  became  bounc 

contract  in  relation  to  the  si 

and  Koch,  and  made  that  c 
rienient  hereafter  to  avoid  ref < 

the  contracts  between  Koch 
ntained  in  one  instrument 
By  these  contracts,  Mrs.  t 
le  to  a  certain  piece  of  land  an 
Ired  feet  and  five  inches  dee] 
,  subject  to  a  purchase-money 
1  dollars ;  and  also  to  procur 
d  dollars  on  such  property  a 
le  finished  by  a  specified  da 
alf  of  all  the  money,  in  excess 
W  was  necessary  to  construct 
f  such  moneys  were  to  be  devo 
■uction  of  such  buildings, 
king,   Mrs.  Spanlding   agrei 

the  time  specified  and  afh 
Kocb  that  one  of  such  houses 
wranty  deed,  subject  to  the  1 
nortgages ;  or,  in  case  the  pa 
and  buildings,  tliat  she  wouli 
ice  received  on  such  sale.    " 


Dehakebt  v.  Koch 

jinioD  of  the  Court,  per  Rdg; 

inse  the  transaction  nmj 
able  Mre.  Spaulding  to 
mt  in  a  strict  sense  it  is  ■ 
r  an  executory  contract 
act  none  of  the  elemei 
iad  no  idea  of  forming  i 
le  express  terms  of  the  co 
I  complete  the  houses  at 
;hein  to  Koch  by  warrai 
of  property  or  profits 
pt  snch  as  ^ould  follow 
\6e  a  house  for  a  specific 
3  be  bnilt 

lis  should  be  considered 
livide  the  profits,  we  thir 
ership  within  the  case  oi 
!  circumstance  that  in  t 
f  the  money  loaned,  doei 
liple  which  is  to  govern  f 
e  money  was  to  look  to  t 
ent  of  his  advances,  ant 
in  the  property,  but  also 
9.  In  that  case  the  lend 
Gts  of  the  business,  but 
laranty  of  the  borrow* 
ain  sum. 

es  in  the  cases  do  not, 
bciple,  and  both  cases  el 

:  sliould  be  affirmed. 


statement  of  case. 

17  id.  161 ;  Kent  v.  Snyder,  9  ^ 
,  2  Barb.  300 ;  McCarthy  v.  Le 
;Reyndds,  2  Robt.  655 ;  NichoU 
'■  V.  Palrner,  1  N.  Y.  564: ;  Lerm, 
(5 ;  Wood's  Mayoe  on  Dam.  [An 
wed  tliat  defeodant  had  not  ar 
lade  the  deed  to  plaintiff.  {Hon 
>deU  V  M<yrdro88,  68  id.  499 ;  B 
\.  88.)  The  maxiiti  "  Once  a  r 
'  is  applicable  to  this  case.  1 
lortgagor  (Bockhom)  in  the  pren 
liehed  only  by  foreclosure,  (Za 
N.  Y.  200.)  The  good  faith  of 
idant  while  it  miglit  enable  him 
a  good  defense  in  this  action. 
I  of  a  title  he  bargained  for  an<] 
nts  in  defendant's  deed  to  him. 
j.  Eq.  313;  Fleming  v.  Bumh 
miliams,  115  id.  586 ;  Yowjht  v 
ig  V.  Ciim2>hell,  121  id.  553.)  It 
requests  to  be  allowed  to  go  to  tl 
J".  Y.  678.)  The  plaiivtift's  clai 
by  the  proof.  (Wood's  Mayn 
Cfmae,  22  Me.  505  ;  Brandt  v. 
lUen,  22  Barb.  388  ;  Rector  v. 


ngton  for  respondent.  A  bona 
held  by  an  absolute  deed,  even  t 
s  security  for  a  debt,  obtains  a  go 
iiade  without  notice  of  such 
V.  Lynch,  6  Bosw.  138;  Stodda. 
g  V.  Comstoch,  5  Jolins.  Oh.  21-i 
N.  Y.  280 ;  Sedg.  &  Wait  on  Tit 
3ank,  46  X.  Y.  325.)  To  constil 
if  warranty,  there  must  be  soinetl 
.     {Ingers<.ll  v.  Ifall,  30  Barb.  31 


Wilson  v.  Parsh 

OpinioD  of  the  Court,  pei 

lirw,  it  may  be  observed  that 
iH)er  &  Co.,  already  having  a 
inid  take  anotlier  mortgage  oi 
debt,  without  aiiy  apparent  i 
ord  it  as  a  deed.  But  llie  pi 
at  thix  deed  was  not  intendet 
LI,  a  witness  for  tlie  plaintiff,  1 
deed  was  given  to  secure  the 
testified  that  the  debt  did  ni 
vas  not  thereafter  indebted  to 
ere  to  sell  the  land,  and,  after 
;  the  debt  to  them,  they  were 
ice  to  him  ;  and  H.  K.  Thurl 
ri  the  same  subject,  testified  a 
Thus  it  is  clear  that  tlie  debt 
lid  by  an  absolute  unconditi 
the  defendant,  and  by  vestir 
the  benefit  of  Tliurber  &  Co.  i 
urther  title  to  or  interest  in  tl 
being  in  the  proceeds  to  be  r 
defendant.  There  was  then  i 
e  did  with  the  land  exactly  i 
r  the  parol  arrangement  with 
ily  right  was  to  call  him  to  a 
id  they  appear  to  have  prove' 
m  the  land. 

lere  fact  that  Bockhorn,  or  so 
ling  him,  claims  that  the  deed 
les  not  render  the  title  conv 
I,  or  make  the  defendant  liat 
lanta  in  his  deed.  Any  absol 
evidence  given  for  the  purpos 
as  a  mortgage.  But  a  gran 
venantfl  in  tlie  deed  to  him  in 
tliat  the  claim  i«  made  that  1 
1,  but  ho  must  establish  that  it 
ge.     This  the  plaintiff  failed  I 


root 
)r  a 
satii 
the 
fend 
nttc 
on  II 
natc 
w  af 


ellai 
ileap 


pun 

istbi 
wnte 


ct  at 


Lewis  v.  Gollneb  et  al/ 

Statement  of  case. 

diat«  neigliborbood  or  trouble  him  ai 
tiereafter  purchased  other  premises  in  tl 
enK:ting  a  large  flat  thereon,  and  upon  I 
he  conveyed  the  prcmiBea  to  the  oihe 
in  exchanf^e  for  other  property  of  com] 
as  lier  agent  and  architect  continued  t 
litle,  with  full  knowledge  of  all  the  fs 
th  the  intent  of  aiding  and  protecting 
>id  his  contract.  NHd.  that  plaintifF  wt 
lining  the  proposed  erection,  or  the  use  ' 
as  a  Hat. 

r  29,  1891;  decided  December  1,  1891.) 

n  judgment  of  the  General  Tern 
klyn,  entered  upon  an  order  nw 
ffirtnetl   a  judgment  in  favor  o' 

dtMjieion  of  the  conrt  on  tiial  at  i 
was  brought  to  restrain  the  defi 
Xs  on  certain  premises  in  the  city 

far  as  material,  are  stated  in  the 

Beechep  for  appellant.  Flaintiif 
n.  {Jfuibard  v.  Miller,  27  Miel 
106  N.  Y.  473 ;  Pnjgott  v.  Strat 
There  can  he  no  objection  to  t 
lecause  it  is  in  restraint  of  trade 

Y.  244.)  The  fact  that  this  rest 
larol  does  not  at  all  affect  plain 
TaHniudge  v.  K  R.  Bank.  26 
\ich,  7l)  id.  440 ;  Gillert  v.  l^ete, 
H  v. //i>W,86  Kan.  156;  Taybroi 
Iilii)i1iu8,  87  Ind.  1 ;  Hemmgton 

Chapin   V.  Dolmm,  78  id.  74; 

p29-»36;  Dodge  v.  Zimnier,  11 
'orthlngUm  Co.,  119  id.  592.)  ] 
he  question  as  to  whether  the  rest 
enant  rnnning  with  the  land,  has  i 
ion.  {Ilodge  v.  Sloan,  107  N.  1 
ly,  1  Hall,  105;  Whitney  v.  U.  1 


lie  Court.  p( 

Hiatevcr  i 
ti  addition 
e  eoiitraei 
wliicli  is  J] 

"Wend.  It 
ow.  307 ; 
10  N.  Y.  S 
'can,  107 
B  indefiiiit 
it  is  intenc 
rformed  o 
*.§342;, 
Tliis  is 
ted,  as  it 
the  damaj 
»t  law.  ( 
i.  R.  Co. 

Juris.  §  S 
J42.)  It 
ally  enfor 
tees,  etc.,  \ 
3  equitabl 
cJcer,  42 
ttli  ed.]  5 
nt.  243,  2i 


ues  in  the 
lich  runs 
rate  resid' 
icial  stand 
taste,  and 
od,  they 
never  beei 


Lewis  v.  Ooluji 

Opinion  of  the  Court,  i 

*ra  to  prevent  tlie  erec 
;  Golliier  free  to  rej 
[gliborliood,  and  inflict 
tiite  liad  been  paid.  ' 
Vs  proof,  accurately  iin 
le  freemen  t  wlien  lie 

build  flats  in  tlie  vi< 
kniailer;"  and  wiien 
se  Moody,  Gollner  ee 

after  I  had  taken  I 
uld  notd()  it"  And  j 
lit  when  liis  contract 
II  payment  was  made, 
of  a  lot  on  Union  str 
:  and,  obtaining  title 
Beven-Btory  flat.  Win 
iionstrated  with  lie  se 
regarded  it  ae  a  good  j 
he  giiewsed  he  conid  : 
he  had  *(i,()00  of  it  i 

lie  woiilil  Bee  that  g 
."  Then  came  a  lettt 
m  afti</ii,  and  a  I'efus, 
■r  snpply  him  under  tin 
■  songht  shelter  for  his 
r  an  ownership  in  liii 

was  §12,000,  and  thai 
iture  ii]>on  the  fonnd 
ty  ill  two  other  lots 
rs ;  and  then,  as  her 
orm,  continued  the  (■< 
to  this  artifice  and 
all  the  factti,  and  iiiKjn 
intent  of  aiding  and  | 
I'oid  his  own  honest  oh 
of  facts  had  its  natur 
e  General  Term,  after 


Lewis  v,  Gollneb  et  al. 
inion  of  the  Court,  per  FiKCii 


ive  are  iu  fact  dctiliiig  vn 
itiou  of  the  defendant  G 
lid  tenomeiit-houBee.  11 
tt  as  Iiifi  6]>ecific  businei 
'  it  on  in  plaintiffs  ueigl 
lollars  not  to  carry  it  on  i 
«  would  in  fact  cause  inj 
!  money.  Of  course,  tin 
it  case  and  those  in  wliie 
;ompetition  ;  a  difference 
ler  of  tJie  injury  i-eeultiii 
8  doea  not  disturb  the  dt 
[Mjr  ease,  equity  will  spec 
T  reBtraining  injunction  i 
lid  contract,  although  a 

fact  that  it  happened  to 
8  upon  the  ground  that  f 
o  complete  justice,  or  ac 
by  the  contract.  Even 
[lenalty  for  its  breach,  it ' 
jst  \>e  denied,  for,  if  tht 
aracter  and  purpose  tha 
ly  tlie  jMirties  and  not  ni 
itable  relief  will  be  awa 
XT,  106  N.  Y.  474.)  W 
itraiii  the  commission  of 
le  plaintiff  is  somewhat  i 

which  equity  acts  to  pi 
ress  it.  There  is,  tlieref 
ner  was  still  the  owner 
ictiiig  the  f1at£  his  ent 
cfion.  No  other  remed; 
>ortioiis  of  the  contract 
ie  an  accurate  substitute 
ress  tlie  injury.     It  woul 

actual  effects  could  scai 
itiff  could  only  escape  bj 


Lbwib  v.  Goll: 

Opinion  of  the  Court, 

te.  Id  ottier  words,  w 
|uitable  rights  at  once 

80  long  as  Gollner  oi 

ceases  to  be  merely  a 
1  was  intended  to  affet 
[tor-acquired  land  in 

remains  technically  e 
nd  settled  doctrine  is  I 
the  use  of  the  land  wl 
a  land  itself  into  the 
Ige  of  all  the  facts,  wl 
ng  equity,  and  more  e 
purpose  of  defeating  a 
Id  that  the  equity  resul 
e  latter  was  not  a  covt 
Kception  or  reservation 
onnd  of  a  personal  coi 

nevertheless,  go  with 
pith  notice,  and  who  d 

(  Whittle)/  V.  Union  . 
V.  Sloan  (107  N.  Y.  2! 
e,  holding  that  a  purel 
t  from  one  who  was  n 
nning  with  the  land 
of  the  facts,  is  bound 
Judge  Danforth,  dei 
thus :  "  It  is  restrictive 

0  its  use.'" 

and  should  be  noted  tl 
3d  the  line  of  title  and  i 

vendors  of  the  land,  ^ 
t  came  from  one  neve 

right  from  a  contract 
But  why  should  that 

1  owner's  right  resta  i 
stranger  to  the  title  i 
1  and  woptliy  of  equit 


mm' 


238  Duncan  v.  C.  M.  Inb.  Co. 

Statement  of  coae. 

A  policj  of  marine  insurance  was  issued  by  defendant 
account  of  'whom  it  may  coDcern,  in  case  of  loss,  to 
puration  of  wbich  plaintiff  whs  general  maoagcr  an 
all  of  its  stock.  The  vessel  Insured  belonged  to  said 
policy  coDttiincd  a  stipulation  that  a  cliange  of  iut 
should  not  affect  the  validity  of  the  policy.  Plai 
behalf  of  his  company,  sold  the  vessel  insured  to  an 
Part  of  the  purchase-price  was  secured  by  a  mort{ 
ninuing  to  plaintiff,  and  by  the  contract  of  Bale  It  v 
insurance  should  stand  and  be  lield  for  the  benefit  o! 
other  policies  could  be  obtained.  The  vessel  insured 
life  of  the  policy  which  remained  in  plaJntUf  s  posse: 
orally  assigned  to  him  its  claims  thereunder  and  the  | 
tlon,  instructed-  him  to  collect  the  insurance.  In 
by  the  plaintiff  in  bisown  name  upon  the  policy,  the 
all  the  facts  showing  bis  connection  with  the  trensac 
veaael  and  the  title  to  the  same,  the  execution  of  th 
and  the  agreement  in  regard  to  tbe  insurance,  and  1 
the  loss  he  held  tbe  policy  under  an  agreement  beti 
Interested  that  It  should  stand  in  his  hands  as  an  ir 
case  of  loss.  No  objection  was  made  to  tha  proofs  of 
mencemcnt  of  the  action  and  no  point  was  raised  as 
plaintiff  either  by  demurrer  or  animer.  Held,  that 
non-Joinder  of  parties  plaintiff  was  waived  (Code  Ci 
499) ;  that  it  was  the  Intent  of  the  parties  that  the  pi 
of  the  insurance  should  he  eitended  to  persons  wUof 
acquire,  and  at  the  time  of  a  loss  have,  an  inter 
insured  under  transfers  from  the  insured,  and  so  in 
of  said  vendee;  that  plaintiff  as  trustce-^r  asi^ignee  i 
entitled  to  recover  such  interest  as  it  had  in  tbe 
trustee  the  interests  of  said  vendee. 

(Argued  October  29,  1891;  decided  Dccuinbi^r  I,  1891 

Appeal  from  judgment  of  the  Superior  Coi 

New  York,  entered  upon  an  order  made  Ma 

affirmed  a  judgment  in  favor  of  plaintiff, 

verdict  and  affirmed  an  order  denying  a  moti< 

This  action  was  brought  iipon  a  policy  of  i 

The  facts,  so  far  as  material,  arc  sttited  in  t 

J".  I/migdon  Ward  for  appellant     The  ii 
the  complaint  should  have  been  jiiiinteil. 


iH  V.  C.  M.  Ins.  < 

Itatemeot  of  caw. 

t  the  words  "la 
'  make  it  impost 
r  to  sue.  {EiihU 
I  F.  Ins.  Co.,  8  . 
B  provieioQ  of  tin 
may  sue  in  his  o' 
n  whose  name  a 
i  a  trustee  of  an 
lis  is  made  with 
)  8amana  Coinpa 
lay  he  transferre 
ni  V.  Brisbane,  2 
27,  439;.^.  (fe/ 
ns  V.  Barhihw, 
^).,  109  N.  Y.  5( 
dl  V.  N.  ir.  Ins. 
jn  taken  hy  the  i 
light  in  the  nan 
plaiiititi  might  1u 
rty  to  the  suit,  or 
:  and  brought  ai 
iraived.  ((."ode  C 
14  N.  Y.  368  ;  j 
Wickkam;  16  Hi 
5.)  If  tlie  inortg 
Iteftnship  SaniaoE 
n  force,  and  the 
'.hock  V.  X  W.  . 
7o.,  9  Bosw.  404 ; 
V.  I'ori^r,  109  : 
;Ch.  App.]14y; 
Defendant's  eon 
nd  that  it  is  not 
instrument  by  pa 
266,  279;  Tyaoi 
f.r,  87  id.  466 ;  H 
I;  98  U.  S.  514  ; 


Duncan  v.  C.  M.  Ins. 

OpiDlon  of  the  Court,  per  O'J 

le,  apparel  and  fnmihire. , .' 
f  aad  boilers 


ve  thousand  dollare  —  sum  i 
mpro  rata  preitiinm  for  ev« 
if  this  policy  be  canceled  or 
eed  that  any  change  of  inter 
1  not  affect  the  validity  of  t 
.tiff  was  the  general  manage 
Sainana  Company,  Limited. 
it  twenty-five  dollars,  which 
jrder  to  satisfy  some  requii 
le  5th  of  October,  188S,  the 
y,  entered  into  an  agreemer 
belialf  of  another  limited  c( 
iws  of  Great  Britain,  for  th' 

for  $41,000,  a  portion  of  tl 
and  the  balance  secnred  b 
a  contract  also  provided  tl 
un  the  steamer,  should  stanc 
he  vendee  until  other  polic 
!  vendee  sliould  pay  the  une 

The  Banana  Steamship  Co 
(lance  of  the  contract  the  Si 
reinher  15,  1888,  by  a  regaU 
ntiff  as  mant^er  of  the  Stt 
ted.  (Jn  the  same  day  tl 
xeciited  to  the  plaintiff  a  r 
J8,500  of  the  purchase-mor 
e  condition  of  the  title  to  th 
Jnring  all  this  time  the  pc 
xissesfiioM.  The  Steamshi 
d  assi^ment  of  its  claims  u 
d  subsequently,  but  after 
IB    company   in    writing    ti 

its    claim    to   t).^   plaiutil 


Opinion  of  the  Coun 

>k  this  security  for  t 
t  woe  the  manager  ai 
1  the  mere  fonn  oi 
and  then  it  is  Been  tl 
e  was  that  of  the  Sa: 
s  of  this  case,  can  be 
kelj  that,  upon  a  co 
e  enough  in  the  case 
terest  intended  to  trt 
tifi,  to  recover  for  th 
[oes  not  seem  to  hi 
liis  theory.  It  is,  li 
that,  at  the  time  of 
r  an  agreement  betw 
I,  that  it  should  stam 
case  of  loss.  He 
ie  the  contract  for  tl 
within  section  449  c 
>f  an  express  trust  tc 
h  him  the  party  fo: 
A  person  with  win 
le  for  the  benefit  c 
t  within  the  ineanii 
estion  was  made  by 
m  by  name  for  the 
as  we  have  seen,  b; 
Tiay  concern,"  to  its 
g  by  defendant  raisi 
ider  of  parties  in  in 
it  of  tlie  loss  to  tlie  ] 
of  the  case,  dischar^ 
to  the  form  of  tlie  a 
exceptions  taken  at  t 
lurta  below. 
ment  should  be  affir 
ir,  Gray,  J.,  in  resiin, 
t  affirmed. 


Wilcox  v.  Crry  of  Eoc 

StatemeDt  of  case. 

real  and  personal  property  st 
VBS  t)ie  owner  of  the  lands  i 
?ard,  and  the  proportion  of  tl 
n  on  account  thereof  waa  $i 

of  the  Seventh  ward  when  tl 
the  let  of  January,  18M,  uhI 
t  year,  he  reeided  in  the  Fi 
esidence  there  was  open  and 
<wn  among  hin  acquaiutancce. 
nst,  18S+,  the  plaintifE  duly 

amount  due  for  the  tax  on  ti 
in  the  assess  me  nt- roll,  with 
Seer  refused  to  receive  the  si 
A  estate,  and  plaintiff  has  ev< 
I  pay  the  same, 
pcli  26,  1885,  the  city  treasm 
lole  amount  of  the  real  and  | 
s  and  expenses  added,  the  1 
jant  and  a  certiUcate  of  thes 
t  by  the  treasurer.  The  ph 
lad  lived  in  tlie  Seventh  war 
i  witli  the  city  assesBors,  ba 
mge  of  residence,  and  it  dii 

it  when  the  assessment  n 
at  the  plaintiff  knew  that  li 
)erty  in  the  Seventh  ward  I 
i  delivered  to  the  city  treasu 
to  the  state  of  Michigan,  in 
ee  resided.  He  was  the  owr 
iount  of  $50,000  when  the 

Igment  in  the  action  set  asic 
>n  the  personal  property  of  t 
e  lands  made  by  the  treasure 

I  P.  Ernst  for  appellant.  Tl 
perty  to  the  plaintiff  in  the  i^. 
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Bt&tement  of  case. 

far  aa  they  may  affect  his  ii 
t  may  be  said  that  the  aas> 
inhabitants  of  the  city,  bu 
i  should  be  assBsaed  for  pe 
ley  reside,  is  a  limitation 
'  a  directory  provision,  th 
sseiice  o£  their  power. 
listed  that  assuming  the 
!  thereunder,  nevertlieless 
ilief,  for  the  reason  that  thi 
lie  point  where  the  presn 
10  proceedings  so  as  to  co 
sufficient  answer  to  this 
aken  on  the  trial.  The  d' 
!  sale  and  claimed  a  lien  u 
and  its  denial  that  the  pro 
16  baiied  simply  upon  the 
d  that  the  sale  was  lega 
idant,  if  it  desired  to  raist 
i   of   the   remedy,   to   ha 

nt  should  be  affirmed. 


«K  Note  Company,  Itesp 

ATED  KaILBOAD  CoMPjINT 

n  open.  excliiBiveBiid  hoatUe  M 
one  who  entered  under  a  claiit 
rledgeand  possible  injur;  of  tbi 
^pable  of  vindicating  his  righl 
1  poascssion,  which  If  uadispu 
the  presumption  is  not  conclu 
it  serves  only  to  Impose  upoa 
ue  character  of  tiie  possessio 
to  Justify  a  conclusion  that 
itton  becomes  at  least  a  mixed  c 
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Statcmeut  of  case. 

le  west  Hide  of  the  street  constr 
vaa  reconstructed;  the  columi 
sixt«ea  inches  withJD  tbesidei 
[1  b;  traioa  draWD  by  stesjn  ei 
!  premises  in  question  ia  188! 
,  air  and  access  of  these  preml 
n  1868,  and  has  been  continL 
3.  but  refused  to  Qnd  that  be 
lumption  of  a  grant  of  the  rig 
ailroad  on  the  east  side  of  Gi 
lid  property  to  the  defeDdan 
luBive  by  lapse  nf  time,  HrU 
endants'  predecessor  was  not 
a  BpeciHc  legislative  grant,  b 
at  least  until  the  action  of  t 
7  and  experimental;  tliat  wl 
le,  the  changes  made  in  1871 
isly  affecting  the  rights  of  p 
rlaimed  was  not  identical  with 
]define<l  and  non-separable  pa 
originally,  were  also  taken  1 
1  to  that  part,  although  conti 
ig  been  so  used  as  an  integral 
ire  the  fat«  of  such  users,  and  . 
quired,  no  prescriptive  right  I 
[10  Wend.  189);  BroitUdt  v.  8. 

ement  of  tliis  action  defendant 
icquire  plaintiff's  street  righ1 
.  of  record,  of  title  in  tlie  ptuii 
mceeding  such  an  admission  < 
ready  acquired,  it  was  evidei 
r  of  the  possession  claimed  Id 
unction  the  court  fixed  as  an 
ed  for  the  permanent  or  fee  i 
ifically  awarded  as  damages 
sration  of  tlie  ro»d.  IltM,  en 
taken  into  consideration  as  ai 
t«rnfttive  damages  in  such  a  ca 
inary  proceedings  for  condemn 
if)  not  wholly  in  the  discretioi 
nly  such  damages  as  would  b 

ds  in  said  city  stand  wholly  u 
y  arc  liable  to  abutting  owi 
es  as  result  from  the  it 


Lynch  v.  M.  E.  R.  Co.  et  a 


r/jj^-j^^^  Lawrence  Lynch,  Eespundent,  ?>.  The  Mei 
J  _^  VATED  Uailway  Companv  et  al.,  Ap] 

^y^  ^  ^  ^^  Where  a  court  of  equitp  gains  jurisdiction  of  a  cause 
i '^•^'  "  T  •''  may  retain  it  geuerallj,  anil  to  do  complete  justice  1 
Vif%A  '  9  i^A  ^^'^'^B'"  "'"^  anard  damages  aa  incidental  to  the  mi 
^'  .    .  'Where,  therefore,  an  equity  court  assumes  jurisdictioi 

~  ibJoHf.       tinuous   trespass,   in  order  to  prevent  a  multiplici 
proceed  to  give  full  relief,  both  for  tlic  tortious  ac 


The  provision  of  tlie  State  Constitution  declaring  that: 
in  alt  cases  in  which  it  has  heretofore  been  used,  eballi 
ever"  {g  2,  art.  1),  does  not  apply  to  the  trial  of  i 
equity  action;  and  thiN,  although  as  inciilental  to  I 
sought,  a  money  judgment  is  usiied  fur  and  issues  o 
which  might  be  the  basis  of  an  action  at  law. 

In  an  action  to  restrain  defendants  from  maintaining  . 
road  in  a  street  in  front  of  plaintiff's  premises  in  the 
Uie  compUint  alleged  the  plaintiff's  title  and  owne 
and  to  the  street  in  front  of  his  premises,  the  cons 
ants'  road  and  the  operation  of  trains  over  !t,  the 
ants  lo  acquire  or  make  compensation  for  the  ea: 
injuries  sustained,  that  they  will  be  constant  an 
that  to  prevent  a  multiplicity  of  suits,  to  protect : 
damages  and  to  afford  complet«  relief,  the  plaintiff 
seek  the  equitable  interference  of  the  court.  The  pi 
included  a  demand  for  the  amount  of  loss  and  dama 
ascertained  to  have  been  already  sustained.  When  t 
trial  defendants'  counsel  moved  for  a  trial  of  tha  clai 
by  jury;  the  motion  was  denied.  Held,  no  error 
for  past  damages  did  not  have  the  effect  to  set  it  uj 
cause  of  action,  but  was  simply  a  demand  that  the  c 
plaintiff  entitled  to  the  eqnilable  relief  prayed  for,  a 
entire  jurisdiction  of  the  action  sliotild,  us  an  incidei 
damages  which  appear  lo  have  been  sustained  dov 
that  the  right  to  a  separate  trial  by  jury  of  this  Issui 
purview  of  the  constitutional  guaranty. 

Murray  v.  Hay  (I  Barb.  Ch.  39);  JIudaon  v,  Car\ 
distinguished. 

Jjt  teems  that  if  defendants  deemed  themselves  entitle 
trial  by  jury  of  some  issue  of  fact  in  the  action.  Hit 
them  would  have  been  to  bare  applied   upon  uoti( 
(Code  Civ.  Pro.  g  B70.) 
(j\Tgued  October  2T,  1861;  decided  December  15, 189 


Ltncb  v.  M.  K  R.  Co.  et  al. 


from  jadgnient  of  the  Greneral  Term  of  the  Superior 
he  city  of  New  York,  entered  upon  an  order  made 
ilondaj  of  Febrnary,  1891,  which  affirmed  a  judg^ 
avor  of  plaintiff,  entered  upon  a  decision  of  the 
ial  at  Special  Term. 

lire  of  the  action  and  the  facts,  so  far  as  material, 
in  the  opinion. 

Bit/the  Rogers  and  Julien  T.  Davies  ior  appellants. 
>r  to  deny  the  defendants'  demand  for  a  jnry  trial 
se  of  action  for  money  damages  for  past  trespasses. 
Y.  art.  1,  §  2.)  Plaintiffs  right  to  damages  for  pMt 
is  a  separate  and  distinct  cause  of  action  from  hia 
le  aid  of  eqaity  to  prevent  future  threatened  ones. 
V.  M.  E.  R.  Co.,  121  N.  Y.  119 ;  Bell  v.  Merri^fkld, 
12,  209;  Secorv.  Sturgis,  16  id.  558.)  Tliat  these 
.  of  action  are  not  stated  and  numbered  separately 
rial.  {Goldberg  v.  TJttey,  60  N.  Y.  42T;  WiUs  v. 
H  id.  173.)  It  is  well  settled  that  a  plaintiff  cannot, 
a  legal  canse  of  action  with  an  equitable  one,  deprive 
\  of  a  jury  trial  of  the  fonner.  {Davis  v.  Morris, 
569;  mieelock  v.  Lee,  H  id.  495;  PeopU  v.  A. 
h.,  57  N.  Y.  161,  174.)  These  past  damages  are 
cidental "  to  the  equitable  relief  as  to  take  away  the 
iry  trial.  (Code  Civ.  Pro.  §  484 ;  Lauh  v.  Buck- 
TS.  Y.  620 ;  Rathfmie  v.  Warr^,  10  Johns.  587  ; 
Juris.  §  796 ;  KempshaU  v.  St<me,  5  Johns.  Ch. 
lovf  V.  Scott,  24  N.  Y.  40,  45,  46 ;  Stemherger  v, 
t,  56  id.  12,  21 ;  CarroU  v.  Diemd,  95  id.  253 ; 
V.  Warren,  10  Johns.  587 ;  O.  S.  Bank  t.  Sharer, 
409.)  Past  damages  are  not  "  incidental "  to  the 
{Murray  v.  Jlay,  1  Barb.  Ch.  59 ;  Lavb  v. 
?r,  17  N.  Y.  620,  626;  Leitin  v.  McGaHy,  41 
111,  112;  HwUm  v.  Caryl,  44  id.  553,  554, 
imjceU  V.  ]^.  Y.  C.  R.  R.  Co.,  105  id.  319,  320 ; 
».  G.  Co.,  18  Hun,  274;  PeopU  v.  M.  T.  Co.,  11 
C]  804.)    The  defendants  did  not  waive  a  jury  trial 
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Btatement  of  case. 

^1  cause  of  action  by  noticing  tlie  wlio 
ii  Term.  {Brayton  v.  Sherman,  11 
?.  P.  Ins.  Co.,  118  id.  165;  Wheehxii! 
ckdlar  V.  Rogers,  109  id.  468 ;  Colen 
■%  574 ;  Hudson  v.  Caryl,  U  id.  553, 
J6  id.  569, 572.)  Defendants  did  not  wi 
lOving  to  have  isauee  framed  under  seel 
Code  Civ.  Pro.  §  1009  ;  Cole^nan  v.  D 
■;  People  v.  A.  d;  S.  R.  R.  Co.,  57 
V.  Se^,  51  id.  300,  305,  3u6 ;  Wheeh 
500 ;  Bavls  v.  Morris,  36  id.  569,  5j 
4  id.  553 ;  WiUiams  v.  Peopk,  24  id. 
isaaiy  for  defendants  to  state  any  gro 
for  a  jury  trial.  (  Wheelouk  v.  T,ee,  ' 
ivis  V.  Morris,  36  id.  569,  vl'i,  5Ti 
A  id.  553,  555 ;  McKeoii  v.  Se«,  51 
ropriateness  of  juries  for  detenninin 
ited  damages,  has  always  been  recogniz 
paon,  1  Jolins.  Ch.  131 ;  IliAsted,  v,  . 
17.)  Tlie  whole  judgment  should  be 
ily  the  decree  for  past  damages.  (C 
*72.)  It  waa  error  to  award  damages  fi 
property  which  were  in  tlie  poe8e88i< 
V.  Pro.  §  993.)  Tho  theory  that  equit; 
his  suit  ill  order  to  prevent  multiplicit; 
vhich  that  for  past  damages  was  oni 
s  ground  was  solely  to  prevent  fut 
1  Inj.  [2d  ed.]  450,  §  700 ;  T.  &  B. 
r  &  W.  R.  Co.,  86  N.  Y.  107  ;  Galwa 
ti.  Y.  S.  K  145.)  The  supposed  anal 
rk  and  copyright  cases  ha«  no  pertine 
s.  §  1352  ;  1  id.  227,  228  ;  Colenian  v. 
Code  Civ.  Pro,  §  484 ;  Murray  v.  Ha 
I  V.  BuchmUer,  17  N.  Y.  620;  Hw. 
i)7 ;  CogmoeU  v.  iT.  Y.  C.  R.  R.  Co. 
.  F.  I).  D.  Co.,  113  id.  263,  269 ;  Tc 
(16,  322.; 
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Opinion  of  the  Court,  per  Qrat,  J. 

yibeon  Bennett  for  reBpondonts.  Within  the 
uity  jurieprodence  and  pleading,  as  establiehe 
n  of  the  Conetitution,  the  complaint  contai 
>endent  cauee  of  action,  the  claim  for  paet  dan 
y  relief,  which  the  Superior  Court,  exercising 
he  late  Court  of  Chancery,  had  junBdiction  t 
iter  aa  incidental  to  the  main  rehef.  {Rueai 
ranch,  69 ;  Armstrong  v.  Gilchrist,  2  Johns. 
VcCann,  1  Paige,  451 ;  A.  M.  Co.  v.  l^pei 
;  Watarni  v.  Bunier,  5  Johne.  Ch.  169 ;  Smi> 
I.  379 ;  WiUiams  v.  jV:  Y.  C.  R.  li.  Co.,  16  I 
■rd  V.  Jf.  R.  Co.,  IIT  id.  442;  Watson  v.  M 
&  S.  137;  Camj^eU  v.  Seaman,  23  N.  Y. 
ong,  58  Barb.  20 ;  Code  Civ.  Pro.  g  969 ;  HuU 
3  Barb.  251 ;  Hess  v.  R.  Co.,  29  id.  291 ;  - 
^utTiam,  16  id.  465.)  The  appellants  are  not 
i.nsist  that  it  was  error  to  deny  their  motion 
{Uline  Case,  101  N.  Y.  98;  Pond  Case,  11: 
Civ.  Pro.  §  969;  McKem.  v.  £ee,  51  N.  Y. 
r.  Rogers,  109  id.  458.) 

This  action  was  broaght  to  restrain  the  ma 
iperation  of  the  defendants'  roads  in  front  oi 
"emisee,  and  the  prayer  for  such  a  judgment  incl 
id  for  the  amonnt  of  lose  and  damage  which  n 
ed  to  have  been  already  sustained  by  the  plai 
int  sets  out  the  title  and  ownership  of  the  pla 
tte  in  and  to  the  street  in  front  of  his  premises 
I  of  the  elevated  railroad  and  the  operatio 
it  and  the  annoying  results  therefrom ;  the  il 
orized  nature  of  the  trespass  upon  the  plain 
d  easements,  and  the  failure  of  tlie  defendan 
to  make  compensation  for  them ;  the  injuries 
that  they  will  be  constant  and  continuons, 
t,  to  prevent  a  multiplicity  of  suits,  to  pr 
parable  damages  and  to  afford  complete  relief 
compelled  to  seek  the  equitable  interference  o 
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^:~  court     When  tlie  action  came  on  for  trial,  the 

l'  counsel  moved  for  a  trial  of  tlie  plaintilFs  claim  fi 

J,-  ages  by  jury,  and  the  exception  to  the  denial  of 

',-;"  raises  the  main  question  presented  upon  tliis  appet 
^.  TJie  clause  of  the  Constitution,  upon  wliich  the 

[},■ .  a  jury  trial  was  based,  reads :  "  The  trial  by  jury, 

h    ,■  in  which  it  has  heretofore  been  used,  shall  reuii 

f  V  forever."     The  argument  for  the  appellants  is,  ii 

h  ■ ,  that  there  were  two  independent  causes  of  action  i 

■  complaint ;  of  which  one  was  for  past  damages,  wh 
'- ."  .  the  Constitutiou  of  1846,  was  c<^nizable  solely  ii 

■  '     #  law,  and  that  under  the  Code  it  comes  within  the  ■ 

diction  of  the  court  only  by  reason  of  the  permi 

'  •  -  in  one  complaint  legal  and  equitable  causes  of 

V-,  section  970  of  the  Code  of  Civil  Procedure,  whicl 

D  ■  enactment,  it  is  provided  that  "  where  a  party  is 

?^  *  the  Constitution,  or  by  express  provision  of  law,  t< 

f  '■'.  jury  of  one  or  more  issues  of  fact     *     *     *     hi 

■  ,  _  upon  notice  to  the  court  for  an  order  directing  a 

tions  arising  upon  that  issue  to  be  distinctly  and  p 

■  '  for  trial  accordingly,"  wherenpon  the  court  must  i 

If  the  defendants  believed  that  they  had  a  constiti 
to  a  jury  trial  of  some  issue  of  fact  in  this  actio 
have  been  the  natural  and  orderly  way  for  them 
application  to  the  court  under  this  section.     Th' 

:    .  appears  to  be  but  one  consecutive  narrative  of 

upon  wbidt  the  equitable  interference  of  the  coui 
to  be  necessary.  The  pretense  that  there  is  a  se 
of  action  rests  only  upon  the  demand  of  the  comp 
if  he  is  entitled  to  the  equitable  relief  of  an  iuji 
court  shall  adjudge  to  him  such  an  amount  for 
tained  by  the  defendants'  acts  as  shall  be  ascertain 
Undoubtedly,  the  claim  for  past  damages,  snstaii 

^ '  tiff  in  his  property  rights  from  the  defendants'  acts 

been  made  tlie  subject  of  an  action  at  law ;  but  t 
the  cause  of  action  which  the  plaintiff  elected  to 
complaint  and  to  bring  to  trial    What  he  attemp 
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was  to  restrain  the  coiitimmnce  of  ac 

injuring  and  would,  to  all  appearai 
ture  continue  to  injure  liini,  in  ways 
e  descril)ed  in  liiB  complaint.  Tliat  w 
dable  and  cognizable  only  on  t)ie  eq 
fence,  as  npon  the  face  of  tlie  conip 

a  cause  of  action  for  equitable  relif 
sived  tlmt  they  were  entitled  to  a  trii 

fact  involved  in  the  statenienfa  of  i 
ht  have  moved  the  court  under  seel 
^tion  could  have  been  opportunely  a 
ellants  cite  upon  this  point  the  dei 
n  (5U  N.  Y.  572),  but  tliat  was  made 
was  a  new  provision  and  was  enacted 

the  effect  of  the  omission  to  take  tli 
;  need  not  determine  it  now  ;  inasmu 
ive  reached  holds  the  right  to  a  sepai 
e  amount  of  past  damages,  in  eucb  a 

the  purview  of  the  constitutional  ^ 
me  purely  for  a  court  of  equity  ;  for 
i  an  injunction  against  the  defendants, 
laintaining  and  operating  their  eleva 
sertion  of  this  ground  for  the  e([uital 
Hrt,  the  facts  in  the  complaint  were  ms 
jity  for  granting  that  species  of  reli 

complaint  was  framed  and  calculatei 
^ne  cause  of  action  stated  in  this  cc 
e  claim  for  relief  against  the  contim 
inplainant's  properties.  The  demand 
id  in  the  prayer  for  judgment,  does  i 
;  up  an  independent  cause  of  actioi 
in  a  demand  that  the  court,  having  s 
itied  to  the  equitable  relief  prayed 
entire  jurisdiction  of  the  action,  will  i 
ppear  to  have  been  sustained  down  to 
>een  a  well-settled  and  familiar  rule  tl 

gains  jurisdiction  ,of  a  cause  before  ii 
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in  it  generally.  To  do  cc 
1  eontt  of  equity  will  furl 
i  of  aecertaining  and  awar< 
letliing  which  is  incidenta 
e  this  ifi  done  on  the  gi 
ge  done  ifl  deemed  to  be  in 
the  principle  is  in  perfect 
iediction  of  a  court  of  equ 
iterferes  to  restrain  a  tref 
ire,  in  order  to  prevent  a  i 
isdiction  of  the  csuee  for  8i 
lie  end  and  close  up  all  mi 

parties  by  assessing  tlie 
it  lias  restrained, 
actice  of  courts  of  equity  ■ 
>y  Judge  Earl  in  the  cas 
ircA  V,  Oliver  Street  Bapt-\ 
en  they  have  once  obtained 
ill  the  relief  which  the  nati 
d,  and  to  bring  such  relic 

between  the  parties." 
noney  judgment  is  order 
intilf  8  loss  affords  no  pecu 
■isdietion.  That  is  frequei 
tioned  equitable  nature.  ' 
%  Rensselaer  v.  Van  Men. 
th  respect  to  an  objection  i 
ity  that  the  final  relief  wou] 
aid  not  in  that  manner  lose 
litable  character.  The  jnr: 
it  retains  to  the  end,  even 
ite  relief  is  reached  by  a  n 
lot  an  uncommon  occurren 
neiit  in  which  a  court  of 
fy  as  an  incident  of  the  gra 
ro  does  not  suffice  to  qualii 
ve  should  consider  the  qu 
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the  authority  of  several 
iiWilliamB  v.  New  Ym 
N.  Y.  97),  the  opinion 
EN.  That  was  a  suit  in  e 
nts  from  using  the  stref 

damages  for  past  use. 
ised  in  Uie  opinion,  was 
n  constructing  their  road 
■atitable  intrusion  and  ti 
ind  that  he  is  entitled  to  r 
^w  for  the  trespass,  jet,  at 
re,  he  had  a  right  to  con 
I  its  restraining  power,  tc 
can,  of  course,  recover 
litable  relief.  There  ma 
1  this  suit  the  damages  up 
iuse  as  to  thoee  lots  there 

relief,  and  to  permit  tli 
in  effect,  deprives  tlie  d 
Bsesaed  by  a  jury.  But, 
it  is  unnecessary  to  consi 
igs  to  be  noted  in  that 
^  already  sustained  wer 
t  of  equity  to  award,  as  i 
action.  This  idea  is,  in 
to  the  lots  which  had  be 
)urt  r^arded  its  right  tt 
Bcted  with,  or  dependent 
itable  relief ;  that  is  to  st 

by  the  decree  of  the  > 
damages  caused  to  it  cou 
1  that  portion  withdraw 
>ecause  not  the  subject  ( 

It  is  very  obvious  that 
8  to  the  right  of  trial  1 
be  noted  tliat  the  opini< 
nages.     Tliis  definition  ol 

Lxxxiv.      ac 
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damages  seems  to  me  to  put  tlie  action  of  t 
;Ii  just  what  courts  of  equity  have  always  doi 
icli  they  have  gained  jurisdiction;  tliat  ia  t 
d  to  inquire  directly,  or  by  reference,  or  othi 
nagee  sustained  and  assess  tlietn  accordingly. 

same  case,  entitled  as  Hiiuhrson  et  ((/.,  aft 
[le  up  again  (78  N.  Y.  423),  the  opinion  o 
ivered  by  Judge  Danforth,  who  again  uphel 
lit  to  invoke  the  equitable  power  of  the  cour 
could,  "of  course,  recover  his  damages  as  in 
litable  relief ; "  and  he  stated  it  to  be  " 
neiple  "  that  "  when  a  court  assumes  jurisdici 
ivent  a  multiplicity  of  suits  it  will  proceed  to 
h  for  the  tortious  act  and  the  resulting  d 
nion  was  carefully  written  and  based  upon  t 
ny  eases. 

ilecently,  again,  in  the  case  of  Shej>ard  ^ 
1  N.  Y,  442),  it  was  said  o£  these  acti 
re  necessarily  "on  the  equity  side  of  the 
in  relief  sought  was  the  injunction  against  tl 
I  that  in  them  the  complainants  could  "  recov 
y  have  sustained  as  incidental  to  the  grantii 
B  relief."  This  view,  as  stated  in  that  opinior 
ed  npon  theiri/Z/w/n*  and  Jleiulerson  cases 
iposed  equitable  principles  governing  such  a 
The  Shepard  case,  somewhat  conspicuously 
pers  a  court  of  equity  may  arrogate  to  itself 
!ompletely  determining  and  quieting  the  que 
DQ  it  has  once  acquired  jurisdiction  of  the  actit 
hat  respect,  a  rule  long  established  by  anthoi 
t  in  these  cases  the  right  to  demand  a  jury 
iiages  was  not  precisely,  or  in  tenns,  stated  as 
anced ;  but  that,  as  it  seems  to  me,  would  b€ 
sion  of  the  effect  of  the  opinions  delivered. 
ir  the  nature  of  such  actions  and  deliberatel 
i'er  of  the  court  in  equity,  as  an  mcident  of  ■ 
njunction,  to  assess  tlie  damages  sustained. 
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.  Osbom  (102  N.  Y.  552),  the  conrl 
certain  conveyances  sa  fraudulent,  ^ 
f  prayed  for,  and,  in  addition,  decre 
3011  tbe  land  for  some  unpaid  installni 
'ment  of  which  the  defendant  had  ob 
1  agreement  Chief  Judge  Ruoeb  de 
is  court  in  affirmance  of  the  judgme 
ciple  liae  been  applied  in  many  ce 
It  for  pecuniary  damages,  even  wl 
quate  remedy  at  law,  if  the  damage 
raneaction  over  which  the  courta  had 
:pose ;  altliough  for  the  purpose  of  col 
hey  would  not  have  had  jurisdiction 
iciple  declared  by  liini,  tlie  learned 
|uity  Jurisprudence  (§  181),  and  variou 
ifueion  of  thought  concerning  the  eo 
a  trial  by  jury  may  arise  in  a  inisapf 
ler  application.  That  provision  relate 
act  in  civil  and  criminal  proceedings 
held  by  the  chancellor  in  the  case  of 
'  S.  Railroad  Co.  (3  Paige,  45).  Wh. 
eediiig  presents  for  determination  a  qi 

trial  by  jury  is  proper  and  can  be  in 
^ht  to  restrain  the  commission  of  tres 
tUB  in  their  nature,  is  necessarily  in  i 
irferee,  to  prevent  multiplicity  of  sui 
lief  by  way  of  an  injunction  The  qi 
nuination  in  such  an  action  is  one  ( 
i  facts  to  be  establislied  upon  the  tri 

to  such  rehef.  Upon  the  proofs,  sh 
reapasses,  and  the  consequent  injury 
jerty,  the  court  decides  the  qnesti 
an  injunction.  It  does  not  seem 
tid  that  any  issue  of  fact  as  to  d 
as  necessarily  decided  in  the  actio] 
I  to  fix  its  amount ;  and  I  do  not  thii 
ision  was  aimed  at  such  a  proceeding 
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i(^  '-  -  defined  by  tlie  chancellor  iu  the  case  above 

f'.-,  eeeme  difficult  to  rationally  give  it  an  applies 

\' ;• .  simply  an  aseeesment  of  the  damages. 

L-  --  I  may  extract,  and  may  appoeitely  quote  hen 

to  Jndge  Andrews  in  his  opinion  in  Cogswell  v.JV. 

k     '  JiaHroad  Company  (105  N.  Y.  319) :  "  We  thin 

i-       ■  is  a  reaaonable  rnle,  and  one  in  consonance  w 

^'      '.  ities,  that  where  a  plaintiff  brings  an  action  for 

rA.  ■    equitable  relief,  in  respect  to  the  same  cause  of 

presented  is  not  one  of  right  triable  by  jnry  nn 

t--  tution."     The  case  was  one  wherein  the  plaint 

;'' ■ '  demanded  judgment  for  damages  and  an  al 

nuisance,  and  also  for  an  injunction  against  i' 

The  learned  judge's  opinion  is  upon  the  quest 

i;      '  such  an  action  was  one  for  a  nuisance,  under  sec 

f-'_'  Code,  which  must  be  tried  by  jury,  unless  waiT 

[  and  he  held  that  it  differed  from  Hudson  v.  Ct 

''.  i>53),  which  was  a  common-law  action,  in  that  c 

hy  way  of  injunction  was  asked,  and  not  sIit 

obtainable  by  writ  of  nuisance  for  dam^;es  and 

His  remark  upon  the  right  to  a  jury  trial  in  eq 

is  not  out  of  place,  however,  here. 

To  carry  this  disciiasion  backwards,  and  to  i 
to  decisions  of  this  court,  we  find  warrant  in  th 
held  by  our  own  and  the  English  chancery  coui 
that  a  trial  by  jury  was  not  usual  in  cases  whe 
aequired  jurisdiction,  and  that  the  court  would 
tlie  relief  which  the  facts  warranted,  including 
and  awarding  of  compensation  for  injury  e 
Watwm  V.  Hunter  (5  Johns.  Ch.  169),  the  I 
enjoin  the  cutting  of  timber  and  to  restrain 
that  which  had  already  been  cut.  Chancellor  ] 
the  relief  of  injunction  to  the  timber  standing, 
as  to  the  removal  of  the  cut  timber,  on  the 
would  be  an  application  to  an  "  incidental  reme 
that  "the  practice  of  granting  injunctions  in  ca 
ti>  prevent  or  stay  the  fn/ure  commiwion  of  v 
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aete  already  coaiinitted  is  merely 
>n  in  tlie  other  case,  aesumed  to  \ 
B  and  to  Bave  the  party  the  neceeeit 

ellor's  expoeition  of  the  principle 

caeefi  of  waste,  obviously,  is  as  app 
If  the  action  at  law  in  trover  was  det 
tersonal  property  already  converted 
ecesBary  in  such  an  action  as  thi 
.>aa  sustained  from  the  trespass.  T 
n  case  relied  upon  the  practice  fol 
oeliors.  Lord  Hardwioke,  in  Gart 
iS),  had  lield  tliat  the  decree  for  the 
ne  an  incident  to  the  injunction 
n  Je«us  CoUfge  v.  Blomn  (3  Atk.  2< 
for  an  account  and  satisfaction  for 
d  no  injunction  was  prayed  for,  Lor 
bill  was  improper  and  tliat  an  acl 
jdy.  He  asserted  the  rule,  howev 
or  an  injunction  to  prevent  waste,  i 
litted,  the  court,  to  prevent  a  doub 
inction  to  prevent  future  waste  a 
latisfaction  for  what  was  past.  He 
iplicity  of  euite  the  court  will,  on  bi 

complete  decree  and  give  the  in 
)r  what  had  been  done,  and  not  c 
:  action  at  law.  In  the  subsequent 
Ltk.  3S1),  the  same  lord  chancelloi 
} ;  as  did  also  Lord  Thdrlow  in  Z« 
quote  a  remark  of  Lord  Norrim 
I  Ch.  Cases,  201),  that  when  a  Cour 
ed  possession  of  the  cause,  if  it  can 
,  it  will  not  be  the  handmaid  of 

suit  to  be  ended  elsewhere." 
•mer  Court  of  Errors,  Chancellor 
1  Armstrimg  v.  Gilchrist  (2  Johr 

in  1800),  that  "the  Court  of  Cht 
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juired  cognizance  of  a  euit  for  tlie  purpoai 
unction,  will,  iu  moet  cases  of  account,  wh« 
jseasion  of  the  merits  and  has  Bufiicient  mc 
ain  the  suit  in  order  to  do  complete  jusl 
rties  and  to  prevent  iiHe1eH»  litigation  and 
le  was  upon  a  bill  for  specific  relief  and  to 
law  brought  to  recover  the  value  of  certain 
mt  up  certain  ec|uitable  considerations  as  a^ 

a  recovery  in  the  otiier  action.  The  < 
cided  against  the  whole  relief  sought  by  the 
favor  of  the  defendants  that  the  complain 
im  the  value  of  the  stock  and  ordered  a  n 
i  account.  This  procedure  the  Court  of  I 
ing  right  and  the  duty  of  the  chancellor  to 
I  do  not  consider  the  cases  cited  by  tlie  ap 

controlling  upon  the  question.  In  Murrai, 
I.  59),  the  bill  was  fifed  by  two  persons,  win 
ferent  dwelling-houses,  in  severalty,  having 
either  of  them,  to  restrain  a  nuisance  whici 
t  not  a  joint,  injury  to  both  complainants. 

the  prayer  for  an  account  and  compen 
ipective  damages  waa  upon  the  ground  of 
d  so  considered.     Another  case  of  Huds. 

Y.  553),  was  an  action  to  recover  damag 
wing  of  plaintiff's  lands  and  to  compel  tht 
m  ;  and  the  decision  turned  upon  the  anciei 
al,  in  such  an  action  of  nuisance,  which  tl 
ected.  It  was  not  an  action  in  equity  to  ret 
lich,  according  to  Judge  Andbbws'  opinion 
le  {aupra),  would  not  be  an  action  for  a  n 

the  Code  to  be  tried  by  jury. 
But  the  judge  who  delivered  the  opinion  o1 
3  Commission  of  Appeals,  in  Hudson  v.  Ca 
his  remarks  upon  the  general  right  of  tria 
inion  indicates,  for  he  says  (p.  555) :  "  Bu 

said  or  decided  in  r^ard  to  the  trial  of  > 
lich  two  causes  of  action,  one  exclnsively  of  1 
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le  cognizance,  arising  on 
,  tliU  action  Bliould,  for  a 

I  by  jnry,  and  that  is,  tl 
double  object  of  removin 
nages  occasioned  by  it,  w 
ceeds  to  refer  to  BlackBtc 

Ae,  therefore,  "  a  case  i 
lias  been  lieretofore  used. 
B  error  to  refnse  it. 
me  iiecesaary  to  pursue  fi 
B6.  Tlie  reejioiident's  co 
lower  courts.  In  a  note  t< 
be  found  reference  to  otl 
e  United  States  Supreme 
ule,  that  when  tlie  Court 
of  a  cause  for  one  i)urpos 
"  Underlying  tlie  eyatei 
exercised  their  power,  aa 
wJien  they  have  gained 
the  infirmity  of  the  coi 
full  relief,  tliey  will  retai 
and  settle  up  the  whole  n 

question  here  at  considei 
settled  by  careful  judic 
>1e  and  commendable  ae  ] 

II  the  disposition  of  lit: 
be  shaken  by  doubts.     1 

st  reach  is  that,  in  this 
le  and  constitutes  a  claim 
mixed  up  witii  it  a  cause 

a  basis  for  au  appeal  t 
iver  may  well  have  consti 
ight  have  been  set  up  ii 
^ration  cannot  affect  no 
i  action  itself. 


Matter  of  II.  P.  S.  F.  AssociATif 

StatemeDt  of  case. 

:  error,  tlierefore,  to  deny  the  motio 
i6t  damages,  and  the  court  could  co 
e  trial  of  the  cause  in  equity, 
jther  point,  presented  to  ua  upon 
rror  to  award  damages  for  portions 
in  the  possession  of  tenants.  As  t 
)ntrolled  by  the  decision  of  the  Ki 

nent  sliould  be  aflirmed,  with  costs 
r,  except  Earl  and  Peckeah,  JJ. 


ter  of  tlie  Voluntary  Dissolution 
:nt  Safety  Fund  Associatios  of  I 

t  has  power,  in  proceedings  for  tlie  toU 
;ioD,  to  decree  a  distribution  of  ila  funds  i 
it  nxttj  not  take  from  a  tru8t«e  fucds  plao 
on  for  a  specific  purpose,  pursuant  to  a  co 
itribut«  them  tlirough  its  receiver  inalea< 
latter  is.  notwithstaDding  the  dissolutioi 

the  trust  fund,  and  the  authority  of  the  c 
lie  trustee  to  distribute  the  fuuil,  ss  pro^ 

under  the  supervision  and  orders  of  the  i 
re,  a  life  insurance  association,  wbicli  prop 
lemlwrship  to  those  becoming  meml>ers, 
icate  that  certain  sums  received  thereon  sb 
ipnny,  as  a  safety  fund  for  the  security  of 
y  the  trustee  In  the  manner  specified,  ei 
?  trust  company,  by  which  the  latter  agre 
id  and  pay  it  out  in  the  manner  and  fo 
\,  that  the  court  had  no  power,  on  a  volu 
"ation.  to  order  said  trustee  to  pay  over 
pursuance  of  the  agreenlent,  to  the  recei' 
ags. 

^ke  question  was  not  affected  by  the  fact  tt 
e  fund  belonged  to  the  association,  subjec 

I.  V.  O.  M.  Lift  Ini.  On.  (77  N.  Y.  272),  dl 
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pany,  in  pursuance  of  a  Special  Term  order,  made  without 
paid  over  tlic  fund  to  the  receiver.  Held,  tbat  the  payment 
intarj,  so  far  as  to  preclude  the  ccmpanv  from  moving  tlie 
uirc  the  receiver  to  pay  back  to  it  so  much  of  the  fund  aa 
d  Id  his  hands. 

»d,  in  good  faith  and  under  the  direction  of  the  court,  paid 
I  of  the  fund,  before  tiie  making  of  the  motion  for  an  order 
m  lo  pay  it  back,  in  the  making  of  which  there  had  been 
on  the  part  of  the  trust  company.  Htld,  ttiat  lie  was  enti- 
olected  in  these  payments. 

e  BO  made  by  him  to  the  attorneys  in  the  dissolution  pnv 
their  fees.  Held,  (hut  an  order  was  proper  requiring  said 
pay  back  to  the  receiver  the  moneys  so  received  by  them, 
I  him,  upon  receipt  thereof,  to  pay  them  over  to  the  trust 

member  30,  1891;  decided  December  15,  18B1.) 

rom  order  o£  the  General  Term  of  the  Supreme 
e  first  judicial  department,  made  April  6,  1891, 
led  in  part  and  reversed  in  part  an  order  of  Special 

above-entitled  proceeding. 
gs  by  petition  to  the  court  were  taken  in  behalf  of 

of  the  company  above  named,  to  provide  for  ita 
seolntioii.  The  matter  was  referred  to  a  referee, 
i  tliat  it  would  be  unwise  for  ilie  corporation  to 
linese,  and  that  it  eliould  be  dissolved.  A  motion 
n  behalf  of  the  petitioners  to  confirm  tliis  report 
al  order  for  the  dissolution  of  the  company  and 
nent  of  a  receiver  of  its  property,  as  provided  by 
e  notice  of  this  motion  was  served  npon  the 
ersl   and   the   superintendent    of    the   insurance 

and  some  others  who  had  made  themselves  par- 
roceedings,  bnt  no  notice  of  any  application  to  the 
ven  the  Farmers'  Loan  and  Trust  Company,  one 
lants  here. 

hearing  of  tlie  application  above  noticed,  the  report 
«  was  confirmed,  the  corporation  dissolved,  and 
,ry  was  appointed  the  permanent  receiver  of  all 
■operty,  things  in  action  and  assets  of  the  corpora- 
Farmere'   Loan  and  Trust  Companv  was  in  the 
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Baine  order  directed  to  turn  over,  transfer  and 
receiver  all  funds,  securities  and  property  receive 
the  corporation,  or  held  by  it  nnder  or  by  virtue 
tract  made  lietween  it  and  the  corporation,  in  ti 
wise,  for  the  nienibers  of  tlie  eorjjoration.  The  re 
a  copy  of  the  order  on  one  of  tlie  officers  of  tlie  ir 
demanded  or  reqnested  payment  by  it  to  him  of  a 
or  property  it  lield  of  the  dissolved  corporation,  i 
with  the  provisions  of  such  order.  The  officer  o; 
tion  npon  whom  the  copy  order  was  served  and  o 
demand  wag  made,  complied  uith  its  terms  and 
the  secnrities,  amounting  to  about  tlie  sum  of  $1 
it  held  i)i  trust  for  the  members  of  the  dissolved 
who  wei-e  holders  of  certain  of  its  certificates.  ' 
having  taken  possession  of  such  securities  (whic 
tered  United  States  bonds),  had  them  transferred 
and  s«l)seqnently  they  were  sold  nnder  direction  < 
and  a  portion  of  the  proceeds  paid  out  by  the  rei 
orders  of  tlie  court  and  in  good  faith,  in  reliam 
authority. 

A  portion  of  the  money  was  paid  to  the  attorn 
eerried  on  tlie  proceedings  to  obtain  a  dissolutio 
poration,  for  payment  of  their  services  therein,  at 
referee's  fees  in  such  proceedings  and  other  di 
Another  portion  was  paid  for  counsel  fees  to  n 
eonnsel.  The  amount  of  money  paid  out  by  hii 
orders  of  the  court  was  ^2,852,lfi,  and  the  I 
received  was  $11,203.44,  leaving  a  balance  in  his 
funds  received  by  him  from  the  Farmers'  Los 
(Company  of  ^S,353.2«. 

Subsequently  the  tniet  company  applied,  on  i 
receiver,  etc.,  for  an  order  to  compel  the  receiver 
moneys  which  he  had  obtained  from  the  trust  o 
the  ground  of  the  application  was  that  the  tn 
liad  no  notice  of  the  application  for  the  orde 
emptorily  requiring  it  to  pay  over  such  funds,  an 
sot  a  voluntary  payment,  and  that  it  wae  entitled 
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to  tlie  end  t)mt  its  riglite  and  tlioK 
I  the  fund  miglit  be  jiroteeted. 
cial  Term  ordered  ttiat  the  monej 
it  company,  regardleee  of  wliat  ■ 
lade  had  the  trust  company  or  t 
tnist  agreement  heen  notified  an 

the  attorneys  and  referees  to  repa 
ts  they  had  been  re!4|)ectively  paid 

tlie  attorneys  and  referees  appeal* 
n  this  order,  wliere  tlie  j)rovi8ion  i 
>ay  to  the  trust  company  was  revei 
I  attorneys  and  referees  to  repaj 
d.  Tlie  trust  company  anil  tlie  a 
ed  from  the  order  of  the  General 
facts  appear  in  the  opinion. 

for  The  Farmers'  I-oan  and  Trust  C' 
der  divesting  the  trust  company 
trust  was  improvidently  made,  tht 
)  tlie  proceeding  or  Itaring  notice. 
?.  J^.  Co.,  46  Ilun,  552 ;  ParUn-  v. 

Higit  on  lieceivers,  g  IfiS  ;  J^fl 
341.)  The  fund  in  question  was 
3me  Provident  Safety  Fund  Asw 

disposed  of  by  said  company  an< 
trust  company,  and  the  receiver 
m  of  the  property.  (In  re  G.  M. 
Bugglea  v.  Chapman,  59  N.  Y.  : 
'ley,  88  id.  234.) 
xgs  for  Hastings  &  Gleason,  appelh 

on  for  Jackson  &  Biirrill,  appellani 
il  Term  by  Mr.  Justice  O'Bkien,  <la 
^viewed  liy  the  General  Term,  wai 
0,  chap.  537,  §  4 ;  Laws  of  1882,  ebi 

or  respondent  Tlie  receiver,  u 
ititled  to  the  funds  in  the  liandf 
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b'  Ix»an  and  Tniet  Company,  wliieli 
er  to  him,  and  the  order  of  the  Oeneral 
ST  of  tlie  Special  TerTii,  which  direcfa 
inds,  is  valid.  (Code  Civ,  Pro.  g§  1 
419,  2430,  2431 ;  Atty.-Gen..  v.  G.  M. 
!7T;  Iddings  v.  Bruen,  4  Sandf.  Clt. 
M,  1  Hogan,  234;  Davis  v.  Diike  of 

108 ;  High  on  Receivers,  §  1 ;  Trai 
>43;  Atty.-Gen.  v.  y.  A.  L.  Tns.  Co., 
"hompaon.  v.  Brawn,  4  Johns.  Cb,  t 
p,  2  Paige,  319,  320;  Inne«  v.  Lan. 
tt  V.  Kerr,  4S  N.  Y.  42  ;  2  Daniel's  ) 

Bliss's  Code  [3d  ed.]  2003 ;  Code  Ci 
yment  by  the  trust  eomjmny  to  tlie  re 
knowledge  of  all  tlie  fact*,  and  was  n 
ice  it  cannot  be  recovered  l>ack.     {lim 

N.  Y.  S.  R.  917,  919  ;  Tnj'hr  v.  3i 
Irhhane  v.  Daerrn,  5  Taunt.  143  ;  Sh 
159;  PrenUm  v.  Bmton,\'2  Pick.  14.) 
■iiiern'  Loan  and  Trnst  Company  were 
ds  which  they  liad  voluntarily  puid 
d  to  them,  the  Special  Term  order  w 
blowing  the  receiver  tbe  several  and  n 
id  and  incurred  between  the  date  of  hi 
md  the  making  of  the  motion  for  the 

months;  and  the  order  of  tbe  (lenera 
eref  ore,  clearly  right.  {Lnnge  v.  2?«i« 
f .  12 ;  Lanyev.  B.n^<l!,i.  99  IT.  S.  68 ; 
II.  I<i5.)  It  does  not  apjiear  that  the  < 
irm  was  made  on  notice  to  the  attoi 
hat  onier  is  void  nnder  tbe  statute,  a: 
A  by  the  General  Tenn  on  that  ground 
W.  Co.,  38  Hun,  138;  Johnson  v.  St<t(, 

[EiAU,  J.  It  must  1)0  assumed  tliat  tin 
hich  has  been  dissolved  had  the  pow 
tract  which  it  did  execute  with  tbe  F» 
'om[)any,  for  no  party  to  this  dispute  (p: 


Matter  of  H.  P.  S.  F.  Absociatioh.  293 

Opinion  of  the  Court,  per  Peckbjlm,  J. 

1884,  the  trust  cotnpaDy  and  the  iosDrance  company 
to  an  agreement  by  which  the  inBnrance  compitny 
Jeposit  with  the  trust  company  moneys  under  these 
ices :  The  insurance  company  proposed  to  issue  to 
tcoming  members  of  its  association-  certificates  of 
ip,  and  in  such  certificates  it  would  state  that  in 
ion  of  the  sum  of  ten  dollars  to  be  received  on  each 
nd  dollars  of  tlie  amount  of  each  certificate  from 
1  holding  the  same,  it  would  pay  such  snm  to  the 
lany,  ae  trustee,  for  the  purpose  of  creating  a  safety 

paid  out  by  the  trust  company  under  the  circum- 
ted  in  the  certificate.  A  like  statement  as  to  the 
i  one  dollar  for  a  tontine  pension  fund  was  to  be 
^ach  certificate  and  to  be  paid  ae  stated, 
etails  were  set  out  in  full  in  the  agreement  witli  the 
pany,  as  recitals  of  the  obligations  the  insurance 
vas  Tinder  to  its  members  holding  such  certificates, 
the  two  companies  agreed  each  witli  the  otiier  that 
nee  company  would  pay  to  the  trust  company  these 
id  the  trust  company  would  keep  and  pay  them  in 
!r  and  for  the  purposes  stated  in  the  agreement, 
inderstood  that  the  funds  belonged  to  the  insurance 
subject  to  the  tnists  provided  in  the  agreement. 

company  was  to  receive,  hold,  manage  and  deposit 

paid  to  it,  in  a  manner  provided  for  in  detail.  It 
est  the  moneys  as  fast  as  it  could  in  XJ.  S.  bonds, 

in  its  name  as  trustee,  and  accumulate  the  fund 
interest  until  it  amounted  to  $300,000,  when  the 
terest,  in  case  no  default  were  made  by  the  insurance 
was  to  be  paid  to  it  In  case  of  failure  on  the  part 
lurance  company  to  perfonn  its  obligations  entered 

its  members  who  held  these  certificates,  then  the 
pany  was  to  convert  the  securities  into  money  and 

same  in  accordance  with  the  recited  agreement  con- 
he  certificates  and  rciteratc<i  between  the  insurance 
lorapanies  in  their  i^reeraent. 
inents  required  in  the  agreement  to  be  made  by  the 
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mipany  to  the  certiticate  lioldera  after  defai 
ns  of  tlie  agreement  to  be  made  at  the  c 
or  of  ite  euccessor. 

?ient  liae  been  set  fortb  in  regard  to  tliis  af 
lat  the  truHt  company  was  the  trustee  of  i 
y  the  insurance  company,  wliieh  the  form' 
to  dispose  of  in  a  ^mrticular  way  before  tin 
iranee  company,  wiiile  after  that  event  the 
^reed  to  apply  tlie  fimd  in  payment  of  the 
insurance  com}>any  to  its  certiticate  holders 
first  question  which  liere  arises  is  as  to  the  f 
pon  proper  notice  and  hearing,  to  take  th 
hands  of  the  trust  company  and  administei 
:rumentality  of  ita  own.  receiver, 
have  that  power,  it  would  seem  rather  su] 
le  fund  back  to  the  tnist  company  for  the 
through  tlie  mere  form  of  notifying  thi 
ntended  application  to  com^iel  it  to  pay  tlu 
eceiver.  The  trust  company  gave  notice  to 
vould  apply  for  an  order  to  repay  the  mont 
papers  the*  grounds  of  its  application  wer 
eiver  appeared  in  obedience  to  the  notice 
dif  h  he  claimed  were  sufficient  to  warrant  t 
g  the  fund  to  be  retained  by  him.  The  nt 
:ion  and  the  papers  used  upon  the  heari: 
therefore,  be  regarded  as  sullicient  to  const 

0  all  parties  served  and  a  hearing  of  them  I 
the  court  could  make  a  final  order  for  the  ] 
d  by  the  receiver,  if  it  had  the  power  so  t( 
scretion  it  thought  it  best. 

eg  not  appear  to  us  that  the  power  exists. 

1  the  riglit  of  the  court  upon  dissolution  of 
to  decree  distribution  of  its  funds  among  1 
8,  or  policy  or  certificate  holders,  who  may 

This  is  a  different  power  from  the  takir 
rt  from  a  trustee  the  funds  placed  in  his  c 
ecific  purpose  by  the  disf*>lved  corjioration 
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the  fund  through  its  receiver  instead  of  through 
The  trustee  is  still  entitled  to  the  possession  of 
id,  as  provided  for  in  the  contract  which  had  been 
that  contract  is  to  be  the  measure  of  its  liability 
de  for  the  discharge  of  its  duties.  When  by  tlje 
if  the  corporation,  a  default  has  occurred  in  the  pay. 
labilities  to  the  holders  of  the  certificates,  the  duty 
)e  under  the  contract  still  remains.  The  company 
nlted  and  dissolution  having  taken  place,  and  so 
y  of  the  court  having  coine  into  play,  tliat  authority 
to  be  confined  to  compelling  the  trustee  to  dis- 
Fund  as  provided  for  by  the  contract  and  under  the 
and  orders  of  the  court.  I  see  nowhere  any 
the  %onrt  to  itself  take  possession  of  the  fund 
ayment  of  which  tlie  trustee  was  itself  charged 
by  virtue  of  a  valid  contract,  the  obligations  of 
remained  as  against  the  trustee.  Certainly,  the 
:  trustee  to  retain  its  possession  is  as  strong  where 
on  a  valid  contract,  as  in  the  case  of  a  trustee 
statute. 

in  the  case  of  a  statutory  trustee,  it  has  been  held 
t  several  times,  and  after  full  argument,  that  it  had 
take  the  securities  from  the  statutory  trustee  and 
ver  to  its  own  receiver  for  the  purpose  of  distribu- 
ing  to  the  conditions  of  the  trust,  among  the  cred- 
insolvent  and  dissolved  corporation.  The  case  of 
I  lieceieer,  v.  Chapman,  as  Supfrintendent  of 
was  the  first  of  a  seriea  of  cases  tending  in  the 
ove  mentioned.  It  was  first  reported  in  1  Ilun, 
plaintiff  was  the  receiver  of  the  Eclectic  Life 
"ompany,  appointed  by  the  court  pursuant  to  the 
f  the  Revised  Statutes,  and  in  the  exercise  of  itn 
irisdiction,  and  at  the  suit  of  a  stockholder  ami 
establish  the  insolvency  of  the  company,  and  pio- 
tribution  of  its  assets.  By  section  6  of  chapter 
Laws  of  18.53,  it  was  provided  that  no  insurance 
:  the  class  of  which  the  Eclectic  was  one,  should  be 
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i  witli  a  ItBfl  capital  than  |;ll)0,Omi,  n 
I  witli  tlie  comptroller  of  tlie  state  tlie  si 
or  secnritieB,  and  mucli  Btoekg  or  meciiri 
:lie  comptroller  as  seoiirity  for  the  po 
paiiy.  But  it  was  provided  that,  as  lo 
leirasitiiig  these  secnritiefl  should  conti 

permitted  t^  oolleft  the  interest  or  di 
i  BO  deposited,  and  from  time  to  time  fc 
securities  on  depositing  with  the  cot 
I  of  like  charaeter. 

the  creation.of  the  insurance  departmi 
)mptn>ller  were  transferred  to  the  snj 
lartment.  The  Eclectic  Company 
I  of  Becnrities,  in  accordance  with  tht 
id.  It  became  ineolvent.  and  at  the  su 
r  was  appointed,  and  ho  demanded  the 
ose  of  making  distribution  among  the 
(jmpany.  The  superintendent  refuset 
\  and  an  agreed  case  was  submitted 
ilKxIying  these  facts,  and  tlie  court  hel( 
t  was  not  bound  to  hand  over  tbe« 
appointed  hy  a  legal  tribunal  under  th 
the  benefit  of  general  cnnlitors;  tha 
wsited  as  a  siwcial  fnnd  for  the  securit 
jriinarily,  and  that  their  rights  could 
rintendent  in  the  manner  i>ointed  out 
licli  is  the  General  Insurance  Corpomti 
roni  that  judgment  to  this  court,  it  wa 
t  held  that  tlie  receiver,  under  the  pi 

Statutes,  had  no  authority  to  require 
t  of  the  insurance  dejMirtment  the  sect 
I  hy  the  company  as  security  for  the 
;  to  the  provisions  of  the  act  altove  mc 
ation  of  insurance  companies.  It  wa 
id  no  jwwer  to  compel  the  superintent 

imposed  upon  him  by  that  act.  The 
ts  delivered  by  Johnson,  J.,  who,  in  tli 
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put-  tills  very  ease,  and  setting  aside  the  official 
id  the  statutory  sanction  of  tlie  tnist,  he  said  that 
d  on  contract  alone,  it  is  diiticnit  to  see  on  what 
>urt  could  assume  into  the  hands  of  receivers,  prop- 
;y  held  in  trust,  in  the  absence  of  misconduct  on 
the  trustee.  Mortjiagees  in  tnist  could  not  be  coin- 
eld  to  receivefs  representing  creditors  at  large." 
1  judge  then  stated  there  was  a  difficulty  in  the  way 
zing  the  two  independent  schemefl  of  dealing  with 
ent  insurance  companies,  snch  as  a  proceeding  by  a 
procure  a  distribution  of  the  effects  of  snch  a  eom- 
15  its  cre<litbrs,  and  that  provide<i  by  tlie  statute  of 
y  tlie  attorney-general  for  the  purpose  of  a  diasoln- 
uh  distribntion.  He  said  that  the  legislative  power 
nvoked  to  provide  such  hannony,  as  the  court  was 


;nt  to  that  decision  an  act  was  passed  in  relation  to 
impany,  known  as  chapter  337  of  the  Laws  of  1875, 
claimed  on  the  part  of  the  receiver  of  the  company 

was  given  to  him  thereby  to  take,  and  that  it  was 
duty  of  the  8U])erintendent  to  deliver  to  him  the 
1  the  hands  of  the  superintendent  for  distribution 
iver  according  to  the  conditions  of  the  trust.  The 
[  General  Terms  of  the  Supreme  Court  were  of  that 
nking  and  directed  that  a  nian<lamn8  should  iflsne 
iplication  of  tiie  receiver  against  the  superintendent, 
ig  him  to  deliver  to  the  receiver  the  securities  in 
An  apijeal  was  taken  to  this  court,  where  the  order 
idamus  waa  revci-sed,  and  it  was  held  again  that  no 
ed  in  the  court  to  make  such  an  order  originally, 
le  legislature  did  not  confer  it  by  the  act  of  1875. 
n  was  reiterated  that  the  superintendent  was  acting 
s  and  that  the  good  faith  of  the  state  was  pledged 
ficer  should  hold  the  fund  for  the  benefit  of  policy 
:hout  its  being  subject  to  the  liazard  and  expense  of 
0  a  receiver.     The  case  is  reported  as  People  ex  rel. 

Chapman  (64  N.  Y.  557). 
jt— Vol.  LXXXIV.        3S 
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8  such  trustee,  and  thus  two  separate  t 
iceedings  were  held  to  be  necessary  iu  ord 
'iiiids  of  tLe  insolvent  company.  An  ap 
tliat  determination  to  this  court  and  an  exa 
ed  record  on  file  in  this  court  shows  tliat 
ere  presented  fully  by  tiie  briefs  of  the  r 
I  after  argument  this  court  affirmed  the 
1  Term  and  held  in  accordance  with  thi 
ready  quoted.  The  decision  upon  tlie  ; 
74N.  Y.  617,  in  the  memoranda,  no  opinio 

teetionable  that  the  securities  in  tlie  Itand 
ent  were  always  the  property  of  the  comf 
given  by  the  statute  to  change  the  securi 
i  were  substituted  of  equal  value.  The  ] 
eement  in  question  in  the  case  at  bar, 
g  to  the  party  of  the  first  part,  viz.,  the  i 
ibject  to  the  execution  of  tlie  express  t 
le  agreement,  does  not  alter  the  questi 
rust  fund  so  situated  passes  to  the  receive 
or  remains  with  the  trustee.  In  each  cas 
rustee  and  that  of  the  trustee  by  virtue  of 
und  placed  with  such  trustee  as  securitj 
the  insurance  company  so  depositing  i 
;  was  subject  to  tlie  trust  created,  the  one  1 
;r  by  agreement ;  and  I  do  not  see  that 
iwer  in  the  ease  of  the  trustee  by  coiitrai 
use  of  the  official  trustee,  to  take  from  th 
Former  securities  placed  with  it  by  virtue  t 
vhieh  it  had  entered  into  with  an  Jngurai 
ueiitiy  dissolved  by  the  court, 
of  Attorney-General  v.  Guardian  Mut 
N.  Y.  272)  is  not  in  point.  The  questi 
een  the  right  of  a  receiver  appointed  in  a 
y  the  attorney-general  to  dissolve  the  cor 
e  an  action  to  recover  the  assets  of  such 
\  to  have  \>een  fraudulently  (liK|TOMed  o 
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Opinton  of  the  Court,  per  Prckhah,  J 

enjoin  the  further  prosecution  of  an  action  b 
same  purpose  by  a  creditor  or  etockholder  of 
before  the  appointment  of  a  receiver.  It  wf 
receiver  so  far  represented  the  creditors  and  \ 
the  corporation,  that  }ie  had  a  right  to  coniinei 
recover  these  assets,  for  the  recovei;y  of  wh 
had,  before  the  receiver's  appointment,  eomme 
and  that  the  receiver  had  the  riglit  on  motion 
the  attorney-general,  to  enjoin  the  creditor  fr 
prosecution  of  his  action.  No  question  arose 
right  of  the  trustee  of  a  fund  placed  in  liis  or  it 
the  fund  and  mafce  distribution  under  the  ordt 
as  is  contended  for  lierein  by  the  trustee. 

The  other  cases  cited  by  tlie  counsel  for  the 
touch  this  point. 

We  think,  therefore,  that  the  court  was  w 
make  the  order  directing  the  transfer  of  the  i 
tnistee  to  this  receiver,  and  that  it  should  vac 
and  provide  for  the  repayment  to  the  tniste 
received  by  the  receiver.  Some  ground  is  i 
refusal  to  make  snch  an  order  on  account  of  th 
tary  character  of  the  payment  hy  the  trustee 
We  think  upon  the  facts  found  the  payment 
tary  so  far  as  to  preclude  the  trust  company  f 
the  repayment  to  it  of  the  money  still  in  t 
receiver. 

Some  embarrassment  is  created  lierein  by  th 
receiver  has,  while  the  fund  was  in  his  pes 
faith  paid  out  a  portion  of  it  imder  the  directii 
We  think  be  Bbonld  l>e  protected  in  these  paj 
the  attorneys  to  whom  any  portion  of  the  in 
should  he  compelled  to  pay  it  hack  to  him,  an 
thereof,  he  should  l>e  directed  to  pay  it  to  the 
which  be  \\m  paid  out  in  other  matters  and  un<] 
of  the  court,  he  must  Ite  allowed  for  in  bis  a 
the  tnist  company.  There  is  some  degree  oi 
on  the  part  of  the  trust  company  itself.     The 


Matter  of  H.  P.  S.  F,  Association. 

Opinion  of  the  Court,  per  Pbckhah,  J. 

1  it  to  the  receiver  of  the  fund  in  i 
[MMeession  quite  a  number  of  days  befi 
fund  was  paid  to  tlie  receiver  in  acco 

It  ia  poBsible  tliat  with  reasonable 
I  of  tlie  paper  by  counsel  would  hav 
■y  of  the  fact  that  there  was  at  least 
3  order  of  the  court,  made  witliout 
the  part  of  the  tniBtee,  providing  for 

to  the  receiver,  was  valid,  and  steps 
;r  in  some  form  might  at  once  have 
wliieh,  so  far  as  apijears,  tlie  trustee 
king  toward  a  review  of  the  orderaiftl 

until  the  3d  of  Deeeinher,  1890,  a  p 
onths.  ITuder  these  circumstances  tl 
3st  to  protect  its  own  officer  in  the 
1  in  good  faith  tinder  its  orders,  alth< 

payment  should  not  have  been  mad< 
jsults  from  these  views  that  the  trust 
!  proceeding  which  may  be  taken  lool 
tliis  fund,  and  that  it  has  the  right 
ereof  under  tlie  direction  of  the  court. 
r  of  the  Oeneral  Term  should  be  revei 
!  Special  Term  providing  for  tlie  rejtaj 

by  the  receiver  to  the  tnistee,  sbou 
ecting  the  receiver  from  a  repayment 
t  by  order  of  tlie  court  until  repayi 
me  part  thereof  ia  made  to  him.  J!to 
wed  in  this  court 
ir. 
accordingly. 


Baret  v.  Colville  et  a 


William  Barry,  Respondent,  v.  Okbon    C 
Impleaded,"  etc.",  Appellants. 

A  coDveyancc.  absolute  upon  its  fuce.  may  be  ahown  b; 
evidence  to  bu  in  reality  merely  a  security,  and  I 
esseutitil  to  show  fraud  or  mistake  In  the  inception  of 

Plaintiff,  being  the  owner  of  several  letters  patent  for 
and  being  indebted  to  defendants,  entered  into  a  con 
which,  to  secure  the  payment  of  that  indebtedness  and 
agreed  to  be  made  by  them  lo  him,  he  assigned  to  the 
interests  In  said  letters  patent  and  the  invention  co 
said  indebtedness  and  advances  to  be  paid  out  of  pla 
profits  and  proceeds  of  stiles  of  the  patented  article) 
the  right  under  the  contract  to  terminate  it  at  any  ti: 
to  retain  their  interest  until  they  were  fully  paid,  and  i 
tbejagreed  to  re-assign.  Inanaction  tocompel  a  re- 
aii  accounting  it  appeared  thai  plainliS.  before  the 
contract,  executed  to  defendants,  without  considera 
terms  conveying  to  them,  for  a  nominal  consideratioi 
interest  in  one  of  the  letters  patent.  Held,  the  evidci 
ing  that  the  transfers,  both  the  deed  and  the  assignn 
merely  as  security;  and  that  plaintiff  was  entitled 
upon  payment  being  made  to  defendants  as  specified 

Sy  the  interlocutory  Judgment  an  accounting  waa  ordc 
ing  before  the  referee  It  appeared  that  plalntilT  at  i 
and  upon  their  promise  to  pay  him  for  his  linx'.  |HTfi 
fecting  improvements  k>  one  of  the  palentnl  itivei 
plaintiff  was  properly  allowed  upon  the  account  ing  tilt 

(A.('gued  December  4,  1891;  decided  Decembei'  \'i,  IW 

Appeal  from  judgment  of  ttie  <i(!iRTfll 
Supreme  Court  in  the  fourt)i  judicial  dejw 
upon  an  order  made  July  'J!',  ISSlt,  wliio 
attirmed  as  modified  an  interlocutory  judjriii' 
plaintiff  entered  upon  the  decisitwi  of  the  (•• 
,  Special  Term,  and  from  judgment  of  tlie  sam< 
entered  upon  an  order  made  Feliniarv  3,  IH!M, 
andatfirmed  as  modified  a  final  judgment  in  f 
entered  upon  an  order  confirming  the  report 
whom  it  was  referred  by  the  interlocutory  ju 
an  accounting  between  the  parties. 
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Btatemeat  of  case. 

light  tliie  action  to  compel  the  defendants  to 
I  certain  interests  which  they  had  acquired  in 
aetied  to  him  for  inventions,  etc.,  and  for  an 
ween  the  parties. 

liad  invented  an  inipruvement  in  door  hangers, 
a  machine  for  stripping  wiUows  and  a  post-office 
,ratU8.  He  was  somewiiat  in  debt  to  tlie  defend- 
ctober,  1884,  to  secure  to  them  the  payment  of 
38s,  fis  well  as  to  make  a  provision  in  the  future 
goods,  etc.,  for  his  support  and  for  some  moneys 
lacliine,  he  entered  into  a  contract  with  the 
.0  were  engaged  in  the  grocery  business.  By 
laintiff  assigned  to  tlie  defendants  two-thirds  of 

his  inventions  or  patents,  and  the  defendants 
lish  funds  for   manufacturing  a  certain  trial 

0  furnish  to  plaintiff  goods  and  ]>rovisions  "  so 
all  be  satisfied  with  the  success  of  the  mauufac- 
rying  forward  the  business  under  said  inven- 
lafter  specified  and  limited,  togctlier  with  ten 
nth  for  house  rent  and  necessary  fuel  for  said 
)ntract  then  goes  on  to  provide  that  out  of  plain- 
he  profits  and  proceeds  of  sales  should  be  paid 
ions  and  his  indebtedness  to  defendants,  as  it 
iring  the  continuance  of  the  contract.  It  is 
>vided  that  in  case  the  defendants  become  satis- 

montliH  "  that  it  will  not  be  profitable  for  them 
eir  interest  in  this  agreement  in  and  to  the 
of  the  articles  under  said  inventions,  or  in  the 
:  their  obligations,  they  shall  have  the  right  to 
^reement,  and  the  same  shall  become  inoperative 
hall  retain  their  interest  and  claims  therein  till 
illy  paid  their  said  indebtedness  up  to  such  time 
rminate  this  agreement,  but  they  shall,  upon 
m  of  their  said  indebtedness,  reassign  their  said 

1  inventions"  to  the  plaintiff.  Subsequently, 
ninate  the  agreement  was  extended  by  agree- 
1,  1885.     In  the  month  of  April  following  the 
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Statement  of  case. 

(xecuted  and  delivered 
iiig  to  tliem  two-thirds 
tiigers,  wliicli  was  recoi 
tion  was  given  for  tli 
age  wae  nominal.     On 

0  continue  the  arrang 
(sequently  refused  to  it 
t  Batisfaction  of  tlieir 
••&  waB  offered  tliem. 
ided  that  the  transfers  < 

1  secnrity  for  the  repay: 
led  in  the  contract,  and 
lefendants,  they  should 
iiB  patents,  actjuired  i 
irected  an  accounting  fa 
ere  covered  by  tlie  cont 
led  by  plaintifE  at  del 
I  Iwlance  was  found  ree 
diting  defendants  witli 
meed  and  goods  furnisl 

of  certain  services  ren 
eived  by  them. 

ippellants.  The  final  j 
i  theory  that  the  $1,1S; 
Pendants  within  the  sco 

of  October  2,  1S84. 
McNavyhtoti  V.  Osgooi 
V.  Wynkoop,  53  Hun,  i 
lowIedgeB  a  valuable  i 

of  evidence  which  fal 
dence  for  tlie  purpose 
of  tlie  deed.  (MoCW 
•n  Deeds,  §  834.)  The 
,ntB  the  absolute  estate 

defeasance.  {Taylor 
r  the  parties  be  deemed 
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Opinion  of  the  Court,  per  Gray,  J. 

r  mortgagor  and  mortgagee,  the  mle  with  regard 
res  in  improving  the  property  is  aa  foUowB,  to 
mortgagee,  "  if  he  tias  got  the  consent  pf  tlie 
r  has  given  him  notice  in  whicli  be  acquiescee, 
be  allowed  for  the  sums  of  money  whicli  lie  baa 
ereaeing  the  valne  of  the  property."     {  Wetmore 

0  How.  Pr.  51 ;  Story's  E«i.  Juris.  §§  665,  1016, 
Prentis  v.  Jansen,  79  N.  Y.  478 ;  Green  v.  Put- 

500 ;  Michael  v.  Delate,  17  N.'  Y.  80.)  Equity 
ive  the  defendants  of  botli  the  expenditures  and 
vements  resulting  therefrom  at  the  suit  of  eitlier 
r  mortgagor.     (Story's  Eq.  Juris.  lOlii.) 

'hciii  for  respondent.  A  witnees  was  allowed  to 
drew  the  deed  in  question  and  was  employed  by 
to  do  so,  but  his  evidence  as  to  the  eommnniea- 

1  him  by  the  plaintiff  was  excluded  on  the  ground 
>rivileged  under  section  835  of  the  Code  of  Civil 
Sneb  ruling  was  not  error,  {Root  v.  Wright,  84 
Williams  v.  Fitch,  18  id.  550;  Tateg  v.  Olm- 
582 ;  Loder  v.  Whel^l^,  111  id.  239  ;  Westover 
.  Co.,  99  id.  56.)  The  defendants'  point  that  there 
I  findings,  or  any  settlement  of  the  final  judgment 

judge,  as  required  by  section  1231  of  the  Code  of 
ure,  and  that,  therefore,  the  judgment  is  unsup- 
well  taken.     (Code  Civ.  Pro.  §§  1018,1019, 1022.) 

The  facts,  which  have  been  stated,  sufficiently 
3^tionB  of  the  parties  and  enable  us  to  review  the 
I  which  the  appellants'  counsel  has  argued  here. 

the  patent  deed,  conveying  an  interest  in  the 
ted,  was  absolute,  and  that  the  evidence  did  not  jus- 

that  it  was  for  security  only.  His  argument  is, 
as  no  fraud  was  found,  or  practiced,  in  respect  to 
,  parol  evidence  could  not  destroy  the  absolute 
he  conveyance  and  equity  was  powerless  to  attach 
ince.  If  tlie  deed  of  this  particular  patent  inter- 
— Vol-  LXXXIV.        39 
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tenient  of  cuse. 

it  and  aaseaamcnt  of  water-i 
or  occupants  an  opportunit; 
at  assessments  made  under 
e  under  eaid  charter  were  d 
^wa  of  1882),  or  of  J886  (C 

345),  distinguiahed. 
roceedings  instituted  imder 
t,  it  was  claimed  that  the  re 
the  alleged  invalidity.  ■'.  e., 
1  vacant  lots,  did  not  appeal 
ssraent-roUs  were  not  print« 
itenable:  that  as  the  form  of 
uld  show,  on  its  face,  whetbt 
I  vacant  lot,  it  was  to  be  asi 


said  act  of  1886  (g  10),  whi 
the  validity  or  regularity  ( 
imenc«d  within  one  year  fn 


n  a  tax.  where  the  time  limii 
;t;  that  the  limitation  onij 

decided  December  33,  1891. 

the  General  Tenn  of  1 

ial  department,  inade  ] 

rder  of  Special  Term  j 

er. 

adings  and  the  facte,  so 


for  appellant  Ttie  rei 
:  461,  Laws  of  1871),  i: 
of  water-rates,  and  the 
n  relation  to  asseesme 
for  failure  to  provide  a 
the  water-rates  a^essed 
awB  of  1871,  chap.  46 
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Statement  of  ca 

N.  Y.  183 ;  Remsen  i 

the  legislature  (Chap.  3 
:  18S6)  ill  80  far  as  thej 
re  nneonstitutional  and  ^ 

for  a  hearing  of  the  pr 
them.     (Laws  of  1882,  < 

15 ;  Ensign  v.  Barse,  ] 
«.,  122  U.S.  154;  Const 
14,  §  1 ;  StuaH  v.  Palm. 
t,  100  id.  585,  587;  1£ 

K.  Y.  227 ;  CromweU  • 
'.  Anderson,  95  U.  S. 
id.  97,  104 ;  Hager  v.  } 
liner  v.  McMafian,  133 
ater-rates  were  assessed 
invalidity  of  the  water- 
a  10  of  cliapter  656  of  tl 
p.  461 ;  laws  of  1875, 

100,  §4;  1^*8  of  18 
N.  Y.  188 ;  Law-s  of  18: 
ifl  not  barred  by  the  1 
i2,chap.  383.  §11;  Law 
.  Pinkney,  81   N.  Y. 

Rerf(>rd  v,  Knighi,  1 1 

''.  Stephens  for  responc 
er  a  special  statute.  (. 
ipt  as  to  the  water-rates 
>y  the  one  year  limitatio 
TuUotel  V.  Mat/or,  etc.,  t 
falo,  82  N.  Y.  204 ;  Co 
Hunt,  3  Den.  274 ;  Len 
in«on  V,  A.  &  S.  Ji.  Ji. 
listed   for   laying  these 

ncant  or  not.     (Laws  of  ^w,„,  ^..-j..  ^^^  ,  .— 

100,   §  4 ;  Laws  of  1881,  chap.   684.)     If   the 
(vere  originally  invalid,  the  major  part  of  them 
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;t8  of  tlie  legif 
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iC  rel,  V.  Sjiicer,  99  id. 
Slauao/i  V,  Ciii/  nf  Ra 
N'.  Y.  2;U ;  Pcoph  V. 
5  id.  540;  Wymhamei 
"yauatnan,  2S  Wis.  5i 
:«fe  V.  Puyh,  43  Ohio 
136 ;  People,  v.  Coo 
15  Barb.  131 ;  People  v 
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casioned  by  any  act  or  stnictnre  authorizet 
d  tliat  before  any  water  was  taken  from 
jhould  acquire  or  extingnish  all  water  p( 
le  outlet  to  be  affected  by  the  proposed  eto 
subject  to  tbese  restrictions,  general  power 
jard  to  perform  all  acts  and  acquire  all  prop 
roper  to  enable  the  city  to  store  and  obtain  w 
It  appears  from  the  findings  that  Sksnea' 
of  water  distant  about  seventeen  miles  i 

length  is  about  fifteen  miles,  and  its  ger 
le  mile,  with  a  surface  area  of  about  thir 
nd  a  watershed,  including  the  snrface,  of  seve 
th  square  miles.     It  is  about  four  hundred 

alwve  the  Jordan  level  of  the  Erie  canal, 
ffater  through  an  outlet,  known  as  Skane 
!n  inileB  long,  into  the  Seneca  river,  thence 
fer  and  into  lake  Ontario,  The  lake  has  1 
i  navigated  by  steainboata  and  other  craft, 
'igable  communication  between  it  and  any  o 

rerfv  between  the  parties  requires  this  conr 
validity  of  an  act  of  the  legislature.  The  j 
g  such  an  inquiry  were  well  stated  by  Ruger, 
>ple  ex  Tel.  v.  AngU  (109  N.  Y.  5(17):  "Wi 
requires  a  case  to  be  made  showing  clearly 
len  fairly  and  reanonably  construed,  is  broi 
ith  some  provision  of  the  Constitution  be 
be  justified  in  pronouncing  it  an  unauthor 
the  legislative  will.     If  the  act  and  the  Co 

0  construed  as  to  enable  both  t«  stand,  and  i 

1  legitimate  office  to  jierforin,  it  is  the  dut; 
ve  them  such  construction ;  but  if  fiiis  cai 
qualiy  our  duty  to  declare  the  supremacy  of 
provision  and  the  nullity  of  the  statute.  "W 
jtion  is  in  favor  of  the  constitutionality  of 
thelees,  it  appears  that  its  enforcement  u 
jduce  a  conflict  with  the  letter  or  spirit  of 
-Vol.  LXXXIV.        42 
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r  acquired,  or  could  a 
drops  that  comprised 
and  outlet,  thougli 
ts  use.  These  projwi 
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section  of  the  Constitution,  refers  to  a  transfer  of 
jrty  ae  a  gift  or  gratuity,  and  not  to  some  riglit  in 
connected  with  property  belonging  to  the  state 
For  an  equivalent.  By  the  provision  of  the  statute 
:  is  to  be  enlarged  and  Its  storage  capacity  greatly 
d  forever  maintained  at  the  expense  of  the  city, 
ment  contemplated  by  the  statute  is  one  which,  in 
nt  of  tlie  legislature,  would  be  mutually  and 
ant^eous  to  the  city  and  to  the  state,  and  such  a 
within  the  'reason  or  purpose  of  the  constitutional 
ferred  to.  We  think  that  the  statute  is  not  in  con- 
y  provision  of  the  fundamental  law,  and  is  valid, 
ment  of  the  General  Term  should  he  reversed  and 
Special  Term  affirmed,  with  costs. 
ir,  except  Ruger,  Ch,  J.,  not  voting,  Andeews, 
ig,  and  Finch,  J.,  absent. 

in  reargament : 

Prior  to  1889,  the  attention  of  the  inhflbitants  of 
Syracuse  appears  to  have  been  strongly  directed  to 
if  a  water  supply  for  that  city,  and  to  that  end  the 
291  of  the  laws  of  that  year  was  passed.  The  act 
r  the  appointment  of  water  commissioners  to  be 
le  Syracuse  water  board.  By  section  3  of  the  act, 
vas  authorized  for  and  in  the  name  of  the  city  to 
istnict,  maintain,  control  and  operate  a  system 
rke  to  famish  the  city  and  its  inhabitants  with 

Skaneateles  lake.     Section  18  of  the  act  was  as 

"acnse  water  board,  by  and  with  the  consent  of  the 
is  hereby  authorized  and  empowered  to  appro- 
uch  of  the  waters  of  Skaneateles  lake  ae  may  be 
supply  the  city  of  Syracuse  and  its  inhabitants 
npon  the  express  condition,  however,  that  the  city 
shall,  when  so  reqnired  by  the  canal  board,  furnish 
ource  or  sources,  and  in  such  manner  as  the  canal 
lesignate,  as  much  water  for  the  use  of  the  Erie 
I— Vol,  LXXXIV.        43 
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LDg  a  enificient  qimatity  for  all  the  uses  of  the  Erie 
1  Bftid  superintendent  of  public  works  is  authorized 
red  to  stop  tlie  flow  of  water  into  said  pipe,  in  whole 
;,  BO  far  as  may  be  necessary  in  bis  judgment  to  secure 
fient  quantity ;  it  being  understood  that  the  rights  oi 
■f  Syracuse  liereby  conferred  in  and  to  such  surplus 
■e  to  be  subject  always  to  the  superior  claims  of  the 
reto.  Before  any  water  shall  be  taken  from  Skane- 
)  under  the  provisions  of  this  act,  tbe  city  of  Syracuse 
lire  or  extinguish  all  water-power  rights  upon  the  out- 
I  lake  to  be  affected  by  the  proposed  storage  of  water. 
of  Syracuse  shall  at  all  times  protect  and  save  harm- 
state  of  New  York  from  and  against  all  claims  and 
of  riparian  owners  upon  said  lake  and  outlet  for  loss 
^   occasioned   by  any  act  or   structure   autliorized 

The  powers  granted  to  the  Syracuse  water  board  to 
roperty  under  this  act,  and  to  make  payment  therefor, 
leemed  to  include  full  power  and  authority  to  do  and 
ill  acts  and  things  necessary  or  proper  to  enable  said 
quire,  store  and  obtain  water  from  Skaneateles  lake 
anee  with  the  provisions  of  this  sectH)n." 
8  constitutional  objections  to  these  acts  have  been 

to  the  courts  with  much  aliility  and  pertinacity,  A 
ful  re-examination  of  the  wliole  case,  after  the  rear- 
vhich  the  magnitude  of  the  interests  involved  and 
ions  peculiar  to  the  case  induced  this  court  to  grant, 
doubt  in  our  minds  that  these  objections  are  without 
n.  "We  will  here  pas»  over  all  of  them  but  two, 
le  others  to  the  dispositions  made  of  them  in  the 
if  Justices  CnuBCHiLt,  Kenwbdt  and  Mebwin,  deliv- 
iJiese   cases   in  the   Supreme  Court,  and  of  Judge 

in  this  court,  after  the  first  argument. 
7o  constitutional  objections  to  which  we  will  here 
ber  consideration  are  the  alleged  violation  of  section 
lie  7  of  the  Constitution,  which  provides  that  the 
I  not  sell,  lease  or  otherwise  dispose  of  the  Erie  and 
ills,  "  but  they  shall  remain  the  property  of  the  state 
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facturee  and  commerce,  mitigate  the  calamities  of  war, 
ce  the  blessings  of  peace,  consolidate  the  Union,  and 
ce  the  prosperity  and  elevate  the  character  of  theUnitod 
;  and  Whereas,  It  is  the  incumbent  duty  of  the  people 
B  Btate  to  avul  themselves  of  the  means  which  the 
;hty  has  placed  in  their  hands  for  the  prodtiction  of  such 
,  extensive  and  lasting  benefits  to  the  human  race." 
ras  deemed  important  in  order  that  these  beneiicient 
i  of  the  canals  should  be  fully  achieved,  that  they  should 

II  into  the  hands  of  private  individuals  or  corporations, 
lould  belong  to  and  be  controlled  by  the  state  in  the 
it  of  tlie  people ;  and  to  obviate  any  danger  that  they 

be  leased  or  disposed  of  to  private  individuals  or  corpo- 
i,  it  was  deemed  wise  to  insert  in  the  Constitution  of 
I  provision  that  "  the  legislature  shall  never  sell  or  dis- 
if  *  •  *  the  said  navigable  communications  or  any 
r  section  tliereof,  but  the  same  shall  be  and  remain  the 
rty  of  the  state  forever,"  In  the  Constitution  of  1846, 
ne  provision  was  embodied  in  section  six  of  article  seven, 
^age  above  given.  Now,  what  was  plainly  meant  by 
nguage  used  in  these  sections!  Manifestly,  that  the 
,  as  highways  of  commerce,  connecting  the  lakes  with 
tiantic  ocean,  should  forever  remain  the  property  of  the 
and  under  its  management ;  and  it  ir.eant  nothing  more 
juld  have  meant  nothing  more.  The  canal  water-ways, 
p  navigation  of  boats,  were  not  to  lie  sold,  or  leased,  or 
rise  disposed  of,  under  any  act  of  the  legislature  ;  nor 
the  legislature  authorize  the  sale  of  any  other  property 
ng  owned  by  the  state  connected  with  the  canals,  and 
ly  essential  to  their  operation  and  maintenance  ;  and  it 
t  be  conceived  that  more  was  intended.  It  immediately 
e  the  policy  of  the  state,  notwithstanding  the  constitn- 
provisionof  1821,  to  sell  and  lease  the  surplas  waters  of 
nals,  and  that  policy  was  inaugurated  by  the  generation 
teamen  living  when  the  canals  were  projected  and  com- 
,  and  when  the  Constitution  of  1821  was  framed.  The 
acts  upon  that  subject,  and  all  the  acts  in  reference 
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thereto,  like  these  now  tinder  consider: 
provisions  that  sufficient  water  should 
the  use  of  the  canals.  By  the  Revisei 
§  75),  it  was  provided  that  "  whenevei 
(canal)  board,  any  water  may  be  spare" 
or  works  connected  therewith,  withoa 
tion  or  safety  of  such  canal,  and  the 
first  privilege  o£  taking  such  water  sh 
thereof,  or  there  shall  be  no  person  so 
order  a  sale  of  such  surplus  water  for  i 
diseretioD,  to  the  person  who  shall  bid 
therefor ; "  and  at  p^e  233,  section 
"  whenever  a  sale  of  surplus  water  si 
by  the  canal  board,  the  acting  canal 
whose  line  snch  water  shall  fall,  shall  j 
vey  such  surplus  water  in  the  manner 
low  minute  provisions  as  to  the  mode 
conveyance  to  be  given  to  the  purchaf 
visions  is  ae  follows ;  "  The  conveyau' 
reservation  of  the  right  wholly  to  re» 
veyed,  and  the  privileges  thereby  gran 
limit  the  use  of  such  water  and  priv; 
opinion  of  the  canal  board,  or  the  le 
supply  of  water  for  the  use  of  any  si 
of  such  canal,  or  works  connected  thei 
resumption,  control  or  limitation  nece 
&&t  where  such  resumption  is  made,  < 
imposed,  no  compensation  or  damages 
improvements  or  erections  made  in  coi 
or  lease."  Under  those  provisions  tlie 
leases  of  surplus  waters  of  the  canals 
state ;  and  yet  it  was  never  held  or  cla 
tion  of  the  surplus  waters  was  a  violati' 
provision  referred  to.  On  the  contrar 
recognized  by  the  courts  as  valid  and  coi 
Mill^,  2  Hill,  418  ;  Dermoit  v.  State, 
V.  Smith,  5  Paige,  137 ;  S.  C,  Id.  94< 
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!  watera  of  Skaneateles  lake,  therefore,  be  regarded  as 
f  the  Erie  canal,  then  there  is  nothing  in  the  act  of 
d  1890  Imt  the  disposition  of  enrplne  water  not  needed 
Ganal,  and  hence  these  acte  are  in  liarniony  with  the 
f  the  state  pursued  ever  since  the  construction  of  the 
ostein  of  the  etate.     If  the  water  of  the  lake  had  all, 

the  outlet  thereof,  been  taken  into  the  canal,  the  sur- 
ter  thus  created  in  the  canal  could  have  been  sold  or 
lieref rom  bv  the  state.  Then  why  may  it  not  sell  or 
from  the  lake  before  it  reaches  the  canal  ?  The  state 
ays  permitted  the  surplus  water  of  the  lake  to  flow 

the  outlet  for  the  use  of  mill  owners  thereon.  Could 
lave  permitted  such  mill  owners  tx>  take  the  water 

from  the  lake  or  the  state  dam  at  the  foot  thereof  i 
ore  the  surplus  water  of  the  take  not  needed  for  the 
ia  been  pennitted  to  run  to  vfsate  thron{;h  the  outlet 
18  canal  on  its  way  to  I^ke  Ontario.  Why  may  not 
;,  instead  of  that  course  for  it,  permit  it  to  mn  through 
e  of  thirty  inches  diameter  to  the  city  of  Syracuse, 

be  used  or  wasted  ? 

lapter  316  of  the  Laws  of  1839,  tlie  canal  commission- 
!  authorized  to  permit  the  surplus  water  flowing  over 
he  dams  on  the  Oswego  river  te  be  used  for  hydraulic 
i  by  the  owners  of  the  lands  over  or  upon  which  such 
lowed,  under  sncb  regulations  and  restrictions  as  the 
mmissioners  might  impose,  and  subiect  to  be  resumed 
ime  tliey  deemed  proper  without  any  compensation  to 
^ners  by  reason  of  such  resumption.  It  was  never 
ed  that  the  legislature  was  competent  to  pass  that 
he  disposition  of  the  surplus  water  flowing  over  the 
Jut  suppose  the  dam  had  l>een  so  constructed  that  the 
water  inittead  of  flowing  over  the  dam  had  been  per- 
D  flow  through  gates  in  the  dam  which  were  undei-  the 
control  of  the  canal  oflicials,  would  not  the  waters  jiot 
'or  the  purposes  of  the  state  have  still  been  surplus 
And  could  not  the  legislature  have  authorized  the 
diBposition  of  them  without  violating  the  constita- 
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irovTsion  referred  to?  Tlit 
f  1842,  provided  for  leaein 
I  the  Erie  canal  at  Black  Bo 
its  of  a  similar  natnre. 
086  the  canal  commissionei^ 
iation  of  land  for  a  gravel  p 
gravel  had  been  exhausted  i 
the  land,  could  it  not  be  sok 
lal  had  been  changed  and 
uselese,  and  possibly  a  nuisa 
use  for  it,  could  it  not  be  so 
le  state  ?  Suppose  the  state 
from  misjudgment  or  sonu 
would  the  state  be  bound  ti 
state  allow  private  citizens, 
he  waters  flowing  tlirongh 
ter  season  i  And  could  it  n 
them  in  the  winter  t«  use 
Mnal  for  the  purpose  of  tra 
wers  to  all  these  questions 
)e  quite  absurd  to  claim  that 
e  or  disposition  of  any  portii 
Constitution. 

erous  acts  of  the  legislature  ] 
canals  show  tliat  property 
id  formerly  appropriated  an< 
andoned  or  otherwise  dispos 
re  of  1847,  the  canal  commis 
le  Jordan  level  of  the  Erie 
lercof  as  was  no  longer  used  o: 
act  authorized  the  owners  o 
i^  formerly  passed  to  enter  u[ 
chapter  413  of  the  Laws  of 
!ed  to  sell  a  portion  of  the  a 
wners  of  the  adjoining  land, 
^awB  of  1849,  it  was  provide* 
lall  by  resolution  so  provid« 
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iB  of  tbe  canal  may  he  sold  by  tlio  cotnmiseionerB  of  the 
See,  the  proceeds  to  bo  credited  to  the  fund  appropri- 
r  the  construction  of  the  canal  for  whicli  bucIi  lands 
iken.  By  ehapt«r  21i  of  tlie  Laws  of  1850,  the  canal 
vae  authorized  to  abandon  so  much  of  the  old  canal  in 
age  of  Geddes  as  tliey  might  deem  best  for  the  interest 
itate.  By  chapter  263  of  the  Laws  of  tlie  same  year, 
al  board  was  autliorized  to  abandon  the  Fort  Miller 
id  the  use  of  tlie  side  cut  at  that  place  connected  with 
tniplain  canal.  By  tlie  act,  chapter  267  of  tlie  Laws  of 
t  was  provided  that  whenever  the  canal  board  shall,  by 
ion,  determine  tiiat  any  land  taken  for  the  purposes  of 
lals  of  this  state  have  been  abandoned,  it  sliall  be  lawful 

commissioners  of  tlie  land  office  to  sell,  convey  and 

the  title  of  the  state  thereto.  By  the  act,  chapter  787 
Laws  of  1872,  the  city  of  Binghamton  was  authorized 
1  portion  of  the  Chenango  canal  for  a  public  street. 

act,  chapter  369  of  the  Laws  of  1877,  the  canal  board 
tliorized  to  close  the  feeder  of  tlie  Erie  canal  in  Koches- 
i  to  convey  to  the  owners  of  tlie  real  estate  adjoining 
der  the  fee  to  tlie  land  occupied  by  it. 
le  present  contention  of  tlie  appellants  is  well  founded, 
jperty  once  appropriated  and  used  for  tlie  canals  must 
'  remain  the  property  of  the  state,  then  these  various 
)  unconstitutional.     But  if  the  legislature  could  autlior- 

sale  of  useless  feeders  and  abandoned  portions  of  the 
*nd  tlic  surplus  waters  of  the  canals,  then  it  liad  the 
to  authorize  the  city  of  Syracuse  to  take  the  surplus 
of  Skaneateles  lake  not  needed  for  the  use  of  the  canals, ' 
t  violating  the  constitutional  provision  referred  to. 
r'arious  acts  show  the  common  understanding  of  the 
je  used  in  the  constitutional  provision  prohibiting  the 
the  canals,  and  ttiat  it  does  not  apply  to  the  sale  of  any 
;y  or  rights  of  the  state  appropriated  for  the  canals  and 
t  time  used  for  the  canals,  which  are  not  necessary  for 
deration  and  maintenance  as  highways  of  commerce, 
he  completion  of  tbe  canals  to  this  day  the  whole  course 
;kkl8— Vol.  LXXXIV,        44 
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lows  tliftt  Biieh  lias  been 

and  BtateBiiien  of  our  sta 
it  on  the  part  of  tlie  a] 
owing  tliat  if  there  waa  p 
d  be  sold  by  deed  gra 
i,"  and  p<issibly  without 
ineateles  lake,  together  i 

in  the  various  acts  of 
aid  pass  under  the  grant, 
led  a  portion  of  the  cai 

not  necessarily  be  deei 
B  constitntional  provision 
itlier  disposition  of  then 
case,  the  court  would  ta 
'  tlie  parties,  and  from  tli 
IS  intended  to  bring  wil 
g  connected  and  used  wi 
constitutional  provision 
ne  intention  cannot  be  in 
may  be  supposed  the  stat 
fliile  th&  grant  would  he 
ention  of  the  parties.  N 
Statutes  (1  II.  S.  217,  §  1 
throw  any  light  upon 
that  "  the  navigable  eomt 

now,  in  the  progress  o1 
[nown  and  designated  m 
Mtion  connecting  the  wa1 
idson  river,  and  all  the  s 
unging  to  the  ftate  conne 
e  canal."  Tliat  was  a  d( 
ve  purposes,  and  was  inl 
lal  system  of  the  state  sh 
That  provision  and  t! 

light  whatever  on  the 
Etitutional  provision  refe 
sfore,  clearly  of  opinion 
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)  cannot  be  condemned  as  in  violation  of  section  6  of 
of  the  Constitution.     It  seems  bo  plain  to  us  that,  but 
earning  and  ability  of  the  eminent  counsel  who  have 
i  on  l>elialf  of  the  plaintiffs,  we  should  not  have  con- 
the  point  worthy  of  very  serions  eonwderation.    We 
IS  far  proceeded  upon  the  assumption  that  the  state 
le  property  rights  in  the  siirpliis  waters  of  the  lake. 
Be,  if  it  did  not  have,  there  would  be  no  gronnd  what- 
the  present  contention  on  the  part  of  the  plaintiffB, 
is  claimed  with  equal  zeal,  and  argued  with  much 
and  ability,  that  tlie  acts  of  1889  and  1S90,  are  in 
with  the  other   section  of   the   Constitution,  above 
to.     It  is  well  to  determine,  in  the  first  place,  what  ia 
y  "  appropriating  "  the  public  moneys  or  property  for 
private  purposes.     It  ia  not  every  appropriation  for 
some  sense,  may  be  called  a  local  purpose,  that  comes 
his  provision.     AVhere  the  appropriation  of  money  is 
3  purposes,  although  its  expenditure  is  confined  to  a 
it  does  not  require  a  two-thirds  vote.     So,  too,  appro- 
i  may  be  made,  in  a  certain  sense,  for  a  private  pur- 
i  yet  not  require  such  a  vote.     Money  may  be  appro- 
jjxtHDu  io  pay  individuab  for  property  purchased  for  the  state 
or  for  salaries  or  wages  without  requiring  a  two-thirds  vote, 
and  thus  the  appropriation  and  supply  bills  annually  passed  by 
the  legislature,  unless  they  contain  donations  of  public  moneys 
or  property  for  local  or  private  purposes,  have  never  been 
understood  to  require  such  a  vote.     The  word  "  appropriating  " 
as   used   in   the   constitutional   provision    manifestly   has  no 
reference  to  the  appropriation  of  public  money  or  property 
where  the  state  gets  an  equivalent     While  such  an  appropria- 
tion may  be  private  as  to  an  individual,  so  far  as  it  is  for 
the  benetit  of  the  state  it  is  for  a  public  purpose.     While 
money    appropriated    for  the   improvement  of   Skaneateles 
lake  for  the  benefit  of  the  persons  living  near  it  or  going 
there  for  fishing  or  navigation  might  be  for  a   local  pur- 
pose, yet   if  the  improvement  was   for  the   benefit  of  the 
Erie  canal,  a  highway  of  commerce  through  the  state,  the 
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appropriation  would  not  be  for  a  lo 
general  welfare  of  the  people  of  tlu 
more  for  a  local  purpose  tlian  the  mon 
conBtruction  of  the  capitol,  of  arsenals 
a  locality  intended  for  the  benefit  of 
state.  Except  as  prohibited  in  the  sec 
ering,  a  majority  of  all  the  members  e 
can  appropriate  money  for  any  purpo 
not  otherwise  in  conilict  with  any  < 
and  while  this  la  so,  why  was  this  pro^ 
9  limiting  the  power  of  the  legislatn 
thirds  vote  ?  This  large  vote  was  neo 
money  or  ])roperty  of  the  state  wh 
interested,  and  from  which  the  peopl 
were  to  derive  no  benefit  and  in  whi 
Such  bills,  of  no  general  importance,  wl 
give  away  the  property  of  the  stat 
required  to  be  passed  by  a  two-thirds 
property  cannot,  without  such  a  vote, 
purposes^in  which  the  state  has  no  ini 
purpose  of  this  provision  were  clearly 
legislaturej  without  a  two-thirds  vo' 
ajjpropriations  of  the  public  money  or 
individuals,  and  thus  to  divest  the  stal 
erty  without  any  equivalent,  and  it  < 
pose.  The  legislature  by  a  majority 
sale  of  the  property  of  the  state  fo 
disposition  of  it  iu  discharge  of  an  obi 
Now,  what  does  the  section  of  the  t 
atlon  do  ?  Does  it,  in  any  proper  sem 
property  of  the  state  ?  The  right  givt 
to  draw  water  from  the  lake  is,  as  we 
largest  extent,  a  mere  license  to  be  e: 
stant  supervision  of  the  state,  and  si: 
right  and  control.  It  can  never,  at 
before  said,  take  water  wliicli  the  stal 
only  tlie  surplus  water  which  would 
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me  to  us  an  an  warrantable  nse  of  terms  to  hold  thatsach 
nae  is  an  appropriatioD  of  the  property  of  the  state.  But 
e  not  all.  This  is  not  a  gratuitoos  appropriation.  The 
I  to  increase  the  storage  capacity  of  the  lake,  and  erect 
lainlain  at  its  own  expense  a  dam  and  the  structures  con- 
i  therewith.  There  are  two  parties  to  the  bargain,  each 
lich  gets  some  advantage.  The  state  gets  a  larger  reser- 
rom  which  to  supply  the  needs  of  the  Erie  canal,  and  has 
unkeptinrepair  free  of  expense  to  it.     AftertheBo-callect 

or  license  to  the  city  of  Syracuse  the  state  has  still  the 
right  and  control  over  the  water  for  every  purpose  needed 
t  ever  had  ;  and  it  is  impossible  to  perceive  how,  under 
circuniBtances,  it  can  be  said  that  the  act  of  1890  appro- 
«  money  or  projwrty  of  the  etate  for  a  local  purpose, 
a  any  fair  meaning  of  the  terms  used  in  the  Constitution. 

of  the  actB  above  referred  to,  disposing  of  surplus  waters 
i  canals,  were  passed  by  a  two-third  vote.  In  Sttmeei/ 
fw  York  (&  N.  E.  R.  Co.,  recently  decided  in  tlie  second 
on,  an  act  of  the  legislature  there  under  construction, 
rized  the  gratuitous  grant  of  the  land  of  the  state  for 
\  purpose,  and  it  was  held  that  it  required  a  two-tbirds 

t  it  is  further  claimed  that  section  18  of  the  act  of  1883 
inconstitutional,  and  as  it  was  a  necessary  part  of  the 
!  scheme  of  that  act,  that,  therefore,  the  whole  act  of 
was  unconstitutional  and  void,  and  was  not  given  life  and 
red  valid  by  the  subsequent  amendment  of  section  18. 
ihout  determining  whether  section  18,  as  contained  in 
!t  of  1889,  was  valid  or  not,  we  do  not  think  that  even  if 
■e  invalid  the  whole  act  was  rendered  thereby  null  and 
A  water  board  was  tliereby  constituted  and  clotlied 
9ome  powers  which  could  be  exercised,  and  after  section 
16  amended,  and  time  rendered  valid,  nothing  stood  in 
ay  of  the  full  operation  of  all  tlie  provisions  of  the  act. 
«  not,  however,  prepared  to  say  that  if  the  whole  act 
sndered  invalid  in  consequence  of  the  invalidity  of  sec- 
8  it  would  follow  that  the  act  remained  invalid  after  the 
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H.   DrBTT,  as    Assignee,  ^Respondent,  v.   Samubt. 
P.  Htuan  et  aL,  Appellants. 

an  of  a  bood  to  a  sheriff  indemnifj'iiig  him  agntnst  damages 
from  nn  unluwfu)  levj  and  sale  of  property  made  bj  liim, 
velj  establishes  the  liability  of  the  obligors  as  principals  (or 
i1  trespass  commitled  by  the  slierift. 

connected  with  tlie  original  wrong  are  jointly  and  severally 
.  tliu  sheriff,  and  it  is  no  defense,  fh  an  action  by  the  owner  of 
rty  against  one  or  more  of  the  wroDg-doers,  to  show  that 
V  not  joined  as  defendants  who  arc  also  liable. 
ins  of  tiie  Code  of  Civil  Procedure  (gg  1431-1433),  giving  the 
rs  the  Hgtit  to  be  substituted  in  such  ao  action  ns  defendants 
f  the  sheriff,  do  not  have  the  effect  to  limit  tlic  liability  of 
nitors  to  the  amount  they  would  be  liable,  in  an  action  by  the 
ion  their  bond,  and  in  no  way  affect  or  vary  tlie  rights  of  the 
irty;  their  liability  to  bim  rests  wholly  upon  their  part icipa- 
;  original  trespass. 

are  jointly  and  severally  liable  for  an  unlawful  taking  of 
annot,  by  any  arrangement  between  tliemsclvcs,  prejudice  the 
ttie  owner. 

iction  against  a  wrong.doer  is  a  right  of  property,  and  can  be 
1  the  owner  only  by  process  of  law. 

:tiou  is  brought  against  several  alleged  joint  wrong.doerB.  the 
aay  at  any  time,  by  leave  of  the  court,  discontinue  the  action 
)r  more  of  the  defendants. 

brought  by  an  aasigoce  for  the  benefit  of  creditors,  to  recover 
for  the  unlawful  taking  and  conversion  of  certain  of  the 
lersonal  property,  it  appeared  tliat  the  property  was  talien  by 
y  virtue  of  certain  attachments  against  K,,  tlie  assignor,  among 
ssueil  in  actions  brought  by  defendants  H.  and  M.  Defend- 
led  the  taking  on  the  ground  that  the  assignment  was  fraudu- 
oid.  Plaintiff  offered  in  evidence  a  judgment-roll  in  an  action 
y  II.  and  M.  against  plaintiff  and  K.  to  set  aside  the  assign- 
le  ground  of  fraud,  which  was  decided  in  favor  of  tlie  defend- 
in;  the  court  adjudging  the  assignment  to  bo  vaUd.  This  was 
IS  against  H.  snd  M.  alone,  under  objection  and  exception, 
rror;  and  that  the  judgment  was  conclusive  as  to  the  validity 
gnment  as  against  the  plaintiffs  In  that  action;  that  the  fact 
s  necessary  for  them  to  show  a  judgment  In  their  favor  and 
of  an  execution  unsatisfied  did  not  affect  the  character  of  the 
r  did  the  fact  that  plaintiff,  for  the  purpose  of  connecting  said 
I  with  the  unlawful  taking,  introduced  in  evidence  a  bond 
Ity  executed  by  them  to  the  sheriff;  that  in  both  actions  they 
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but  that  the  plaintiff  made  out 
againet  the  defend&nte  Hyman 
the  origin&I  trespass  committ" 
lively  established  by  their  app 
manifested  by  the  execution  o 
The  sale  of  the  property  was 
defendants  were  thereby  show 
authority  over  the  action  of  tl 
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rize  the  taking 
;he  Constitution 
ion  of  parties  tl 

a»  cvjuivaiciiL  iciiicuj   mi  the  WTOHg  dOHl 

reeponBib)e  parties,  tliat  the  legislation  in 
justification.     {Haye«  v.  Dofvidetm,  98  N 

The  theory  presented  by  the  appellants 
defendants  are  liable  as  indemnitors  only 
the  provisions  of  their  bond,  is  wholly  i 
bility  of  the  defendants  rests  wholly  up 
in  the  original  wrong  and  their  liability 
incurred  by  reason  of  their  complicity  ir 
it  is  true,  is  evidenced  by  the  bond  < 
authorized  the  sheriff  to  consummate  the 
unlawful  sale  and  conversion  of  the  ph 
in  no  sense  is  the  action  npon  the  bo 
fore,  of  the  opinion  tliat  the  plaintiflF  mai 
of  action  against  the  defendants,  and  thai 
no  error  in  directing  a  verdict  for  the  pli 

The  defendants,  however,  made  soit 
admission  of  evidence  against  them,  and 
introdaction  of  the  jndgment-roll  in  the 
Morris  against  Eapp  and  Dyatt,  and  tool 
ruling  of  the  court  thereon,  and  now  urg 
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with  tlie  ordinances  ot  the  city,  wl 

to  be  publislied  ih  the  official  papi 

sons  offending  against  such  ordinal 

any  magistrate  of  the  city  l»y  fine  i 

vided  further  that  a  special  eleetio 

for  the  purpose  of  detennining 

bonds  and  acquire  the  park,  as  prf 

It  seems  to  me  too  clear  for  dii 

visions,  that  the  park  commissione 

government    They  hold  their  ofKo 

government  and,  therefore,  under 

their  dnties  relate  to  its  interests 

actually  set  in  motion  by  a  vote  o: 

They  are  certainly  not  state  office 

officers,  what  are  they  ?     I  believt 

tne  park  commissioners  of  the  cit; 

city  of  Brooklyn,  are  city  officers 

held  as  to  the  park  commissioners 

gott  V.  Maytrr,  ett:  (96  N.  Y.  274 

conteiid  that  a  New  York  or  B 

wonld  be  ehgible,  under  the  Con 

There  could  be  no  reason  for  ho 
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he  Court,  per  Earl, 

so  to  do  muet  be  i 
■  tlie  act. 

ention  is  maaifesl 
\y  be  controlling, 
)  appointed  bj  th< 
provision  in  the 
iffice  "  eball  be  el 
d  that  if  a  park 
nj  other  city  offic 
thereby  become 
commissioners  ci 
not  to  become  cit; 
this  act 

ion  that  tlie  relate 
o  the  Ben  ate.  1 
holding,  as  well 
tfice,  {Carson  v. 
conld  not  be  elec 
ated  the  constitnt 
^tors,  and  they  vi 
>nBtitutional  law, 
m  would  be  an  abi 
!  of  it  wonld  be  to 
ly  intrusion  into  i 
nt  to  hold. 
rtant  queetion  um 
mandamus  to  cod 
>  one  who  has  n< 
Can  the  relator 
is  violation  of  the 
the  office  of  eena 
i  ahen  or  non-resi 
merely  at  the  dutj 
tch  out  its  strong  i 
i  of  law  and  a  i 
questions  to  be  i 

KIV.        47 


I      People  ex  rel.  Sherwooi 

Opinion  of  the  Courl 

L  party  can  demand  a  inandai 
a  clear  legal  right,  never  1 
[li's  Extraonlinai^  I«gal  K 
lie  writ  of  mandamus  is  nevei 
Lpelling  the  jrerfonnance  of  s 
»rrying  out  an  unlawful  pro© 
is  a  fundamental  principle  of 
writ  will  never  Ire  granted 
ild  prove  unavailing ; "  and  in 
t  a  person  seeking  the  aid  of  t 
it  of  liis  rights,  should  come  i 

0  not  attribute  to  the  relator  i 
!nt  in  anything  he  has  heretof 
racterize  his 'acts  as  they  are  n 
.  the  laws. 

n  Peters  v.  Board  of  State  C 

1  held  that  a  mandamus  wonic 
,rd  of  state  canvassers  to  comp< 
issue  to  the  relator  a  eertific 
n  elected  a  judge  at  a  time  wli 
held.  (See  also  Rose  v,  Co 
'■ ;  Skef^me  v,  Horn,  45  Mi 
littejnore,  11  Neb.  175.) 

n  State  ex  rel.  En-aworth  v,  Ai 
judge  was  held  which  was  n( 
voters  as  required  by  law,  and 
!  invalid,  and  that  the  court  wc 
County  Court  to  issue  a  coram 
je  elected,  although  the  functii 
■ely  ministerial.  The  court  sai 
eremptory  writ  of  mandamus 
has  a  good  title  or  a  perfect  rig 
can  derive  no  right  from  an  i 
n  State  v.  Mitchell  (23  Kansa 
3tion  held  in  the  county  of  ITb 
the  location  of  the  county  a 
ivassing  board  showed  a  vote  i 
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Opinion  of  the  Court,  per  Earl,  J. 

)iit  800  legal  voters  in  the  county, 
r  a  mandamus  to  compel  the  board 
declare  the  result,  and  it  was  hel 
fact  that  the  duties  of  the  boai 
and  that  it  was  not  charged  vr 
to  the  reception  of  illegal  or  the  i 
udnlent  practices  at  the  election,  t 
tse  of  a  Bound  discretion,  not  even 
I  an  outrage  on  the  purity  of  tli 
wdamus  to  compel,  in  the  name 
H-itli  duty,  the  canvass  of  the  ret] 


X  rel.  Snyder  v.  2feitnnan  (91  Mo. 
late  for  mayor  of  Pierce  City  at  tl 
I  the  respondents  were  the  aldern 
le  of  the  city  made  it  the  duty  of  1 
.  day  after  each  election  to  canvai 
■ho  had  been  elected  to  the  varioi 
erk  to  issue  certificates  of  election 
ateA.  In  that  case  the  aldermen 
liad  received  the  highest  nombe 
direct  the  clerk  to  issue  a  certitici 
sought  by  the  writ  of  mandamus 
'he  law  declared  tliat  no  person  i 
the  fourth  class  unless  he  was  an  i 
year  next  before  the  election.  Or 
d  that  the  relator  did  not  possess  t 
rt  said :  "A  peremptory  writ  of 
1  unless  the  relator  shows  a  clear  rig 
ks.  The  election  of  a  person  to  ai 
the  requisite  qualifications,  gives 
ffice.  As,  by  reason  of  his  disq 
not  entitled  to  hold  the  office,  ( 
!  hand  of  the  court,  to  be  armed 
—  evidence  of  title  to  that  to  w 
id  the  writ  of  mandpmus  was  deni 
a  of  election  are  mere  ministerial  ■ 
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inion  of  the  Court,  per  Earl,  J. 

uly  elected  and  qua! ill ed  to  sit  th 
that  oue  \ras  ineligible,  and  that 
id  tliat  tliuB  there  is  a  vacancj  ii 
new  election.  It  is  undoubtedly 
)y  quo  warranto  try  the  title  to  a 
i  not  such  a  ease.  Here  the  reli 
itsaid  to  clothe  him  with  apparen 
£rmative  action,  to  remove  obBta 
ay  in  Lis  proposed  intrusion  into 
lispnted  facts,  the  court  is  able  t 
i  it  simply  determines  that  it  wi 
ig  such  determination,  it  in  no  wa; 
on  confided  to  the  senata  It  sii 
which  he  has  invoked, 
substantially  the  same  question 
the  27th  senatorial  district  had 
e  instead  of  Sherwood.  The  sai 
have  used  would  answer  his  appl 

treated  as  in  any  sense  a  pnx 
pie.  Kor  can  it  by  amendment 
eding.  A  writ  of  mandamus  or 
ir  sovereign  capacity  can  be  aw 
ra  of  the  attorney-general,  or  soi 
indorsement  upon  the  writ  must 
such  application.  (Code,  §  1&93. 
me  of  no  person  need  appear  as 
lere  the  writ  was  awarded  upon 
od,   a  private  person,   and   he 

1994.)  In  such  a  case  the  pre 
ore©  a  civil  remedy  and  the  peoj 
irmal  party  and  their  presence  is 
.  which  has  long  since  ceased  to 
ility.     The   real   party   in    inter 

case,  and  if  he  should  die  the  ; 
a;h'8  Extraordinary  Legal  Kemed 
I  not,  therefore,  now  determine 
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Opinion  of  tbe  Court,  per  Earl,  J 

d  do  if  the  iiiandainas  in  this  pro 
ipon  the  application  of  the  peof 
lorized  to  reprcBent  them, 
le  that  the  board  of  state  canvas 
lat  they  have  no  power  or  JuriBdie 
urnB  of  the  county  canvassers  o 
to  the  eligibility  of  the  candidate 
B  electore.  The  question  of  eli] 
by  reference  to  the  law  as  well 
^,  as  I  think,  tliey  are  not  clothed 
that  question.  Much  lees  have 
whether  the  minority  candidate 
)n  of  that  question  is  involved  i 
he  majority  candidate,  but  the 
le  voters  voted  for  him  knowing  c 
1  rules  laid  down  in  People  ex  re\ 

)f  the  officers  clothed  with  the 
ve  any  j>ower  in  a  case  like  this 
of  candidates  and  to  disregard 
candidate  from  the  following  pr 
Ballot  Law  of  1890  :  "  Wheneve 
whose  name  is  printed  on  the  t 
shall  I>e  or  become  ineligible,  c 
ore  election  day,  voters  may  nee  ui 
ill  the  office  for  which  such  dece 
t  candidate  was  nominated,  and 
neligible  or  withdrawn  candidate  s 
been  erased  from  the  official  ballot 
.  shall  contain  only  the  name  of 
1  of  the  deceased,  ineligible  or  witl 
the  designation  of  the  office  for  i 
iidate."  That  provision  was  in1 
ers,  in  the  cases  mentioned,  to  vote 
only  in  case  some  candidate  is 
jallot  that  the  name  of  the  candid) 
0  be  considered  as  having  been  er 
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iScial  ballots,  and  no  candidates  were  voted  for 
whose  names  were  upon  the  official  ballots, 
tbe  I)oard  of  state  oanvaseere  obtain  power  to  make 
1  tlie  elegibility  of  the  relator  by  virtue  of  the  fol- 
Tsion  in  section  843  of  the  Code :  "  Where  an 
n,  board  or  committee  to  whom  or  to  which  appli- 
ide  to  do  an  act  in  an  official  capacity,  requires 
or  proof  to  enable  him  or  it  to  decide  apoii  the 
doing  the  act,  he  or  it  may  receive  an  attidavit  for 
."  As  the  state  canvassers  have  no  jurisdiction  to 
»  the  eligibility  of  the  relator,  they  can  have  no 
I  perform  in  reference  thereto,  and  they  can  require 
ion  or  proof  to  enable  them  to  enter  upon  tliat 
they  are  conKned,  as  wo  hold  tliey  are,  to  eanvasa- 
ms  and  in  the  disclmi^e  of  that  duty  to  wliat  law- 
8  in  or  upon  tlie  returns,  then  they  can  liave  no 
)f  which  will  enable  them  to  go  back  of  or  outside 
IB.  I  can  imagine  cases  in  which  this  provision 
application  to  the  state  board  of  canvassers,  one  of 
lere  it  is  claimed  that  the  returns  are  spnrious,  or 
ave  been  altered,  and  in  that  case  they  might  take 
idavit  to  infonn  tlieniselves  as  to  the  facts. 
erefore,  the  state  canvassers  were  bound  to  canvass 
From  the  27tli  senatorial  district  and  to  declare  the 
iipliance  with  the  law,  yet  for  reasons  which  we 
the  court  will  not  aid  the  relator.  The  action  or 
f  the  canvassers  may  be  an  obstacle  in  his  way, 
t  will  not  by  mandamus  in'  a  case  like  this,  where 
iwing  liis  ineligibility  are  undisputed,  assist  him  in 
e  obstacle.  Ho  and  his  competitor  may  both  pro- 
ses to  the  senate  without  either  of  tliem  having  a 
'  election,  and  that  body  will  have  jurisdiction  to 
I  tlie  questions  of  fact  and  law  involved  in  the 
it  shall  agree  with  this  court  that  the  relator  was 
d  also  lind  tliat  his  competitor  was  not  elected,  the 
8  that  a  new  election  will  have  to  be  ordered  in 
and  the  electors  there  can  then  choose  a  person 
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Opinion  of  tlie  Court,  per  Eai 

d  the  office,  and  then  tli 
16  senate.  It  is  far  hetter 
ote  again  than  that  the  C( 
afety  of  our  govemraent 
institutions  depend  npoi 
I  observance  of  the  laws, 
mdation  upon  wliich  tlie  p 
it  would  be(|uiteunfortuii 
iiay  make,  to  encourage  la 
•ue  that  a  majority  of  the 
t  have,  tlirongli  the  ballot 
itor  sliould  represent  tlien 
that  tliat  will  should  for  the 

system  of  govemn^ent, 
ajorities  must  express  thei 

hy  the  Constitution  and  tl 
n    of    a  senator   should 

laws   should   be   nullifie 

(14  Ind.  93),  it  was  w 
I  our  form  of  government, 
the  course  indicated  is  not 
lay  be  disfrancliised,  tin 
i  trampled  under  foot,  i 
d  to.  True,  hy  the  Com 
ice  of  a  majority  controls 
t   be   constitutionally   an( 

should  not  nullify  a  prov 
itted,  at  will,  to  disregard 
1  beauty  of  our  instituti 
that  where  one  of  the  cand 
)wn  to  the  electors,  or  the 
I  to  know  it,  votes  east  foi 
nld  have  to  be  disregardei 
rity  of  the  legal  votes  dec 
a,  therefore,  is  that  the  or 
ns  sliould  be  reversed,  an( 
lied. 
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Disseotiug  opioion,  per  Fiscb, 

.  (dissenting).  I  agree  entirely 
ssers  have  only  miuisterial  and  n( 
K>le  duty  is  to  make  certain  com] 
the  county  canvassers,  returned 
wording  to  law,  and  liaving  mad 
>y  the  proper  certificates ;  that  ii 
|r  they  are  not  at  liberty  to  consid 
papers  or  information  beyond  thi 
liemselves,  considered  and  treatet 
)  question  beyond  the  result  of  tl 
re  their  attention  or  solution.  1 
it,  we  are  all  agreed,  and  there  t 
jf  opinion.  And  so  we  may  rega 
illy  and  definitely  settled,  in  ac 
current  of  authority,  and  the  usa. 
id  without  a  break.  It  secures  ; 
lid  ground  upon  wliich  we  can  all 
d  and  without  any  distressing  di\ 
ipply  that  doctrine  in  the  case  ■ 
result  is  that  the  state  board  are 
in  hie  district,  to  ascertain  whc 
'  such  votes,  and  to  give  to  tlia 
if  the  fact  ascertained.  That  is  al 
time  asked.  Our  decision  entitle 
h  his  mandamus  be  quashed ;  f 
lat  the  state  canvassers  will  viola 
e  as  expounded  to  them  by  its  c 
Y  themselves,  in  and  by  the  ten 
which  all  these  cases  have  1 
tid  agreed  to  act  in  accordance  wi 
rt.  We  have  interpreted  the  Is 
■ed  that  whether  Sherwood  was  < 
with  which  they  have  no  concerr 
t  consider,  and  which,  however  < 
e  or  effect  upon  the  one  distinct 
have  to  perform.  They  are  mei 
and  it  is  not  to  be  imagined  tlia 
.9-Voi.LXXXIV.  i8 
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ce  of  a  mandamiia  is  necesea 
a8  that  duty  has  been  definec 
elves  have  formally  promised 
itioii,  therefore,  whether  the  ] 
r  quashed  is,  in  and  of  itself 
ediate  I'csiilt  to  the  relator  w 
ificuEsioii  might  end  }iere. 
<:  but  the  technical  questio 
on  of  the  writ  has  been  usee 
lestiun  of  Sherwood's  eligil 
I  for  a  judicial  expression  o 
it  just  or  useful  purpose  nia 
unable  to  discover.  Whatcvt 
annot  alter  or  affect  the  p 
itate  canvaseere  must  perform, 
tgitimate  effect  upon  the  ultii 
HI  by  the  senate.  As  to  th( 
(  an  interference  with  their  d 
lir  independent  action.  Thai 
ur  judgment  as  an  invaeior 
,ntable  trespass  upon  a  co-ot 
t,  and  it  would  not  be  Strang 
gnation,  and  while  not  nidelj 
ction,  ehould  tind  some  }>olite 

I  ain  afraid  we  should  dt 
ns,  which  I  shall  seek  to  devt 
liat  the  question  of  Sherwoo 
e  relief  asked ;  that  it  furn 
linst  the  writ ;  and  ttiat  we  h 
the  question  in  any  event, 
ind  uiKin  which  the  majority 
tiator,  on  an  application  fo 
,r  legal  right  to  the  relief  v 
to  establish  such  right  must  s 
he  office  of  senator ;  that  he  c 
icause  ho   was  ineligible ;  an 

been  issued.     Kow,  is  it  a  si 
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g  to  Bay  tliat  a  man  must  eliow  that  lie  \ 
office  before  lie  cau  reyuipe  the  state  C£ 
votes  so  as  to  know  wliether  he  was  el 
imea  to  this  court  and  demands  its  aid  to  i 
oper  authority  if  he  was  elected,  and  t 
lo  riglit  to  have  the  votes  counted  unlest 
ecise  fact  which  he  seeks  to  ascertain. 
1  a  candidate  telling  hie  experience  afte 
nplaining  with  a  somewhat  dazed  expresi 
he  court  to  compel  a  count  of  the  votes 
lim  that  lie  could  not  have  it  hecanse  he  ^ 
,ben  he  went  to  the  senate  for  his  seat, 
that  body  told  bini  he  wm  eligible  but  c 
because  the  votes  liad  not  been  counted. 
lit  bIiowb  us  wliere  the  probable  fallac 
ied  on  may  be  found.  It  lies  in  the  sub 
actually  asked  and  souglit  of  another  an 
t  asked  and  not  sought ;  in  treating  what 
f  a  process  as  the  exact  equivalent  of  the 
it  process  ;  and  in  a  declared  inability  t< 
ader  its  clothing  of  ambiguous  phrases 
to  his  office  is  one  thing ;  his  right  to  ki 
vere  east  in  his  favor  and  who  received  t 
ler.  He  has  not  asked  this  court  to  adju 
'  to-  decide  that  he  was  duly  elected  to  i 
t  called  upon  to  show  that  he  w  entitled 
3ted  to  it.  The  relief  be  doe^  ask  is  tliat  i 
list  in  his  district  shall  be  counted  and  tl 
ifled.  lie  shows  a  clear  legal  right  to  tl 
awards  it,  and,  as  we  have  held  this  i 
)  that  relief  at  the  hands  of  the  canvassers 
or  not.  To  obtain  that  it  is  enough  for 
;re  has  been  an  election,  that  votes  were 
lidate,  that  a  statement  of  them  has  been 
vassers,  and  they  refuse  to  count  them  for 
■eason  and  does  not  excuse.  That  makes 
is  clear  legal  right  to  the  relief  which  he  ( 
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Dissenting  opinion,  pe 

h  is  only  one  step  or  stage  in  a 
late  reeult,  and  one  wliich  d< 
but  upon  very  many  otliers, 
think  it  possible  to  uncover  whi 
ailing  opinion  in  another  way, 
>een  a  very  close  election,  eo  cli 

how  two  or  three  ballots  are  i 
assers  refuse  to  count.  One  oi 
wood  did,  for  a  mandamus  to 
lat  duty.  Tliis  court  says  to  hi 
int  until  you  satisfy  us  (hat  yoi 
)ffice  which  we  see  you  are  tryi 
I  be  inore  unreasonable  or  absH 

demonstraie  that  the  Candida 
t  need  not  show  that  he  wa 
le  liim  to  the  precise  measure 
tsked  in  this  case !  It  is  of  no 
r  has  or  has  not  been  duly  el 
ieation  is  concerned  ;  and  the  it 
lolly  immaterial,  and  only  mad 
ting  for  one  step  in  a  proceae 
t.  If  it  be  objected  to  my  illui 
h  it  was  possible  that  the  relat 
ed,  while  here  there  was  no  sue' 
ibjection  begs  the  question.  It 
duly  elected.  Neither  this  coi 
the  judgment  of  the  senate.  "V 
1  when  we  assume  to  act  as  pro 
.nal,  and  to  handicap  the  rights 

was  precisely  such  a  state  of  al 
ibed  which  this  court  had  in  vi 
'anul  AppraUers  {73  N.  T. 
len  the  act,  the  doing  of  which 
landarauB,  is  the  final  thing  and 
lat  he  seeks  proximately  or  ult 
her  he  is  entitled  to  liave  that  ( 


LE  EX  BEL.  ShEBWOP 

Disaeuting  opinion, 

'  or  person  to  whom 
considered  by  tlie  i 
andamuB;  but  when 
tlie  final  result,  and 
luual  wliicli  is  to  decj 
d,  then  the  inferior 
her  there  exists  the  i 
whether  the  relator  i 
ia  Bought  from  him 
inal  and  ultimate  re 
crnstitutiunal  tribunal 
led  to  liold  tlie  office, 
plurality  of  votee,  bi 
'e,  not  asking  tliat  fin 
;eesary  as  a  preliuiins 
it  not  the  qualificatio 
t,  in  coDsidering  his  : 
t  to  a  different  and  fi 
within  the  rule  esta) 
prove  what  he  was  m 
e  relief  which  he  dei 
ion  was  immaterial. 
«ue  is  not  merely  im 
qiiate  and  ineffectiia 
%line  to  express  any 
rwood  was  or  was  no 
tear,  and  yet,  for  the 
him  to  be  ineligibl 
here  is  no  defense  to 
1  be  affirmed.  The 
nted  is  that  it  destroy 
it  does.  But  has  it 
They  are  the  real  ] 
ant.  He  is  not  the 
m,  as  one  of  the  peo 
r.  They  are  the  plaii 
bar,  to  tliis  court  whi 


People  ex  eel.  Sherwood  v.  Bd.  Ca: 


DiaeeDtfng  opinion,  per  FtscB,  J. 

A  in- hand,  but  witli  a  gravity  we  had 
id  demands  of  us  tliat  we  command  fiv 
Id  a  public  office  upon  a  public  trust,  1 
3uty  in  respect  to  a  matter  of  vital  ii 
ind  purity  of  our  institutions,  whicli 
jrm  in  a  lawful  way ;  and  we  answer  tl 
;  the  people  in  motion  claimed  to  hav 
lis  own,  and  since  we  are  satisfied  that 
;  our  duty  to  tear  up  the  people's  wi 

out  of  court,  and  leave  unfaithful  8 
)lic  law  with  impunity.     In  siibstanct 

we  think  you  are  right  and  the  canv 

cannot  approve  of  your  relator,  and  i 
e  quash  your  writ  and  turn  you  out  of 
deen  in  tlie  habit  of  treating  the  peop 
justice.     Even  in  actions  of  qu^  war 

on  t)ie  relation  of  a  claimant  to  an  off 
remove  a  usurper  holding  it  without  i 
iecided  that  the  relator  had  no  title  ai 
it  was  yet  ruled  that  the  court  shoul 
ut  proceed  to  judgment  of  ouster  aga 
s  ex  rel.  Judson  v.  Thacher,  55  N, 
le  is  well  described  by  Judge  Foloeb 

V.  Hall  {80  N.  Y.  117),  where  he  s 
slanguage  and  his  authorities;  "Besid 
gatoii'a  case,  all  the  judges  were  of 
1  of  a  question  raised  between  her 
lot  be  conclusive  between  her  and  the  C 

355 ;  Barra  v.  Jackson,  1  Phillips, 
are  not  ban-ed  by  it.  They  may  still 
le  defendant  claims  the  office.     The  p 

ex  rel.  v.  Thateher  {supra)  applies  he 
may  proceed  and  inquire  wliere  like  n 

a  private  person  will  not  be  entertain 
its.  See  King  v.  Clarke  (1  East  31 
it«d  and  quoted  from  in  the  argumci 
endant.    And  there  may  be  judgmen 
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DisscDting  opinion,  per 

linst  the  defendant  of  oust 
in  favor  of  tlie  i-elator  tlia 
Phillips,  1  Denio,  388 ;  am 
6.)"  In  the  foregoing  ( 
ablished  that  the  defeat  of 
3,  and  the  court  must  still 
lie  latter.  The  anthority  ii 
le  contrary  bo  far  as  I  ha 
be  obeyed.  If  it  is,  tlie  i 
3,  for,  however  Sherwood's 
rded,  his  right  as  a  citizen 
)ple  must  be  sustained.  A 
ether  the  state  canvaeserB  1 
the  returns ;  and  a  few  w 

mplication  began  with  th 
nvaesera  of  the  county  of 
inted  by  Charles  E.  Wal 
sed  to  Sherwood,  and  d( 
of  about  fifteen  huiidret 
ny  certificate  to  the  latte 
ng  that,  at  the  date  of  the  i 
rk  commissioner  of  the  E 
The  county  canvassers,  on 
ing  a  correct  and  truthfi 
sast,   passed   a  series   of   i 

believed  Sherwood  to  b 
r ;  that  they  tliemselves  1 
pon  the  fact ;  but  that 
ith  a  statement  of  the 
ief,  and  that  they  transn 
proofs  to  the  state  board 
uch  action  thereon  as  the 

The  moving  papers  shov 
eneral,  and  one  of  the  st 
1  bis  official  capacity,  befi 
ineligible,  and  had  also  dei 


Diasentin 

>eated  it, 
irtual  reft 
after  a  ( 
any.  open 
if  electioi 
18  intimat 
low  their  ■ 
il.  Mr.  I 
in  Bignific 
;ity  intern 
volved  in 
procedure 
Jnder  the 
nded  thai 
wid  reeolti 
and  proo 
ent  requi 
n  tlie  con 
ie  lepers 
ecretary  < 
file  them 

withdraw 
e  county  > 
of  withdi 
return  of 

that  den 
L  When 
ion  of  th. 
int  of  Shi 
'  remainef 
and  for  n 
inct  adnii 
r  use.  A 
■wood  fori 
f  attorney 
;,  in  belia 
and  bIiouIi 


opinion,  per  PiS( 

uite  beyond  c 
li,  and  the  sKt 
jnded,  or  tlirea 

tliat  fact  i8  881 
iieh  it,  eince  it 
liat  wliere  the 
ttid  and  refiisa 

bare  omission 
ce,  then,  tlie  d 
in  wliich  the 
ling  them  to  d 

showing  that 
ot  succeed, 
m  there  is  nc 
andidate  for  tl 
remains  liis  r 
out  in  and  sh 
lave  just  recog 
the  people  to  c 
2  duty.  In  Pi 
ded  tliat  in  a  i 
y  be  a  relator  i 
ne  was  repeate 

253);  and  eve 

case  of  Pfopl 
he  relator  faile 
:>  the  relief  de 
to  rney -general 
use  it  required 
lid  in  answer  tJ 
;hetnselves  are 

is  not  of  vita 
iS  he  does  not  o 

has  no  t-oncer 
ly  the  institutii 
for  the  genera 
»  gtated,  that  i 
XIV.         49 
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seating  opinion,  per 

cial  power,  then 
ill,  bj'  the  express 
;lie  leguiative  bo< 
iering.  All  pow 
ire  about  to  distr 
ley  at  the  same  i 
n  to  either  houee 
of  the  election  of 
ifennentof  thie  p 
e  time  to  the  jud 
liction  in  law  &i 
er  ie  general,  thei 
pied  from  the  j 

bestowed  with 
d  the  coart  added 
'-,  legislature  is  a 
ial  capacity  when 
cial  power,  in  a 
;  the  body  to  wh 
general  judicial  p< 
f  a  general  plan 
■  part  bestowed 
jerally  from  the  i 
the  law  on  that  e 
'  disputes  the  dc 
;ate  upon  Sherwc 
m  to  be  that  we 
lent  which  we  hs 
it  we  may  trans 
as  far  and  as  oft 
re  render  a  jud, 
at  we  may  exc« 
ler  tribunal  to  ol 
eh  we  have  a  ri 
etion  we  really  h 

jurisdiction  whi 
n ;  and  especial! 


16  final  juiJgr 
the  transcend 
lowever  itmoc< 
ice  and  iittem 
1  upon  a  enb 
Wliere  tin 
rer  tlie  euhjet 
ocRtion  break 
!  present  jturj 
iinple  and  snf 
481,  and  56 
le  legislature  ] 
,  giving  it  iini 
A  qvo  warrai 
I  wliicli  clmlle 
donbted  JnriBc 
mt  of  oHster  ii 
]y  invoked,  an 
intliorized  the 
npoii  reasonn  i] 
tlie  const!  tntioi 
Lnd  just  tliat  t 

tliat  it  would 
hat  tlie  jonrnal 
forotheconrta 
They  showed 
htiiirda,  had  vi 
'.  the  proven  ie 
by  the  soldier 
liad  l>een  decii 
I  necesbity  toil 
cation.     But 

declined  to  d 
r^oor.EY  said,  a: 
between  the  co 
'  It  is  Bufticien 
ferred  upon  ui 


J 


Shkbwood  v.  B: 

ing  opinion,  per  F|i 

ong  we  shall  lea 

.1  law  of  the  Btab 

i  case  was  quite 

a    application    t 

n  legal  questions 

latnre  made  such  application.    They 

juriadiction.    The  court  had  autliority  t 

the  request  and  to  give  an  answer.     Bu 

whether  certain  senators  had  been  lawf 

governor  and  cooncil  and  properly  adm 

e/er  there  was  an  "invocation,"  in  tlie  ■ 

juriadiction,  to  go  beyond  it,  and  nsurp 

tribunal  on  the  road  to  an  answer,  it  wi 

resisted  the  temptation  and  refused  to  i 

that  they  were  not  at  liberty  so  to  do,  a 

cedent  of  interference  by  one  departm< 

of  its  dnties  by  another  should  be  estab 

judicial  decision  a  dangerous  blow  won 

stnick  at  one  of  the  most  vital  princi 

government," 

Undoubtedly  there  is  enough  astuten 
that  these  were  cases  wiiere  the  legisl 
wliat  of  that  t  If,  on  the  road  to  a  lawf 
may  be  transcended  at  all,  it  may  as  we 
ful  review  as  by  an  unlawful  opinion 
found  no  cases  to  the  contrary  of  thos 
of  the  deputy  attorney-general,  ranging 
Union,  has  found  none  except  thc^e  wli 
tion ;  since  in  every  one  cited  by  hini, 
existing  law  authorizing  the  court  to  ac 
title,  or  the  election  itself  was  a  nnlhty 
here,  a  constitutional  prohibition  aga 
jurisdiction. 

And  so  I  deny  the  asserted  doctrine  < 
"  right  to  do  evil  that  good  may  come ; 
nsnrpation  ;  and  if  the  doctrine  has  any 
snd  deatruetive  hold  upon  our  law,  wh 


KEL.  SkERWOO 

'isseDting  opiDion. 

ly  shaken  off. 
<6  of  jurisdictio 
m  nor  necessity 
may  be  permit 
7  cause  and  tli< 
jnd  that  of  the 
lian  count  the 
i  eitlier  the  con 

lie  was  or  was 
I  the  defendant 
o  consider  exf 
not  have  been 

invoked.  It  i 
10  action  or  jiii 
B  essential  or 
!  answer  of  the 
It  was  no  jn) 
iwer  to  the  de 
'.  And  BO  th( 
.  even  pertinent 
id  baa  no  excu 
lee. 

isGUBsion  mast  i 
majority  of  the 
re  tried  faithfu! 
nly  I  have  not 
mistake  which, 
,  however,  mu 
ices. 

er  and  judgme 
b  Earl,  J.,  ext 
lndbbws,  J.,  CO 
i. 


.E  EX  SEL.  Sherwood 
Statement  of  case. 


le  Application  of  th< 
(J  D.  Sbeewood  for  a 
[CE,  as  Secretary  of  f 

M  public  otHcers  will  on 
duty. 


sent  to  the  secretary  of  i 
tothe  eSect  that  a  condj 
jros  showed  had  receivt 
it  office,  was  not  eligibli 
which  were  nlHOHCDtwitt 
e  an  order  was  granted 
squiring  saitl  secretary  ti 
vftseers  or  the  county  clei 
g  him  from  permitting  i 
Dvassers  for  their  considi 
•d  Iiad  no  right  to  consl 
lecretary  of  state  to  retu 
f  in  placing  them  befo 
)  harm,  it  could  accompli 

1.  1891 :  decided  Dccemb 

[ier  of  the  General  "! 
d  judicial  dcparttnei 
ed  an  order  of  Speci 
nptory  mandamus,  w 

uiklin  D.  Sherwood, 
'.  i^iiator  in  the  twe 
lual  election  of  189: 
I  county,  which  is  ; 
y  of  state  in  connec 
t  is,  a  protest  in  writi 
sing  candidate  for  i 
avits,  certificates  ant 
of  Sherwood's  eligil 
:  state  board  of  can 


Bta 

ipanicd  by  a 
joard : 

',  Fird,  tliat  i 
iteet  of  Charlei 
tlier  pi-oofs  file 

of  the  votes  ri: 
al  districts  of  t 
tion  held  Novi 
le  office  of  Bta 
iHtriet  uf  tlii8  b 
within  one  liiin 
ider  the  city  ^ 
ill  comity,  Nei 
the  provisions  • 
tatc ;  and  that  1 
lod  was  an  offii 
,'s  previous  t<»  Bi 
love  referred  I 
rought  liomc  t 
invitod. 

Tliat  while  tl: 
r  the  said  Sher 
"or  any  pnrpo.si 

the  ])ower  of 
i  and  i>  uf  arti 
i%  to  the  mall 
>er  of  votes  g 

county  for  tin 
tes  and  tlic  nni 
isniitk'd  to  tilt 

that  this  boar 
nt  the  said  pn. 
make  the  sami 
nitted  with  61 
of,  to  the  state 
nd  for  eneh  acl 


iFLB  EX  BEL.  ShEBWOOD  V.  Kli 

tpinjon  of  the  Court,  per  Eabl,  J. 

the  cliairmsD  of  tliis  board 
iivassers  a  duplicate  of  these  i 
luch  protest,  certificates,  affid 

tained  an  order  requiring  the 
convene,  rescind  and  revoke 


piard  mid  Delvn  JfcCiirdij  f< 

\erlimd,  Joseph  IT,  Choate, 
st  and  Kuffene  Biirlingame 
•\y  iuBiied  against  the  secreta 
to  dehver  np  the  Sherwi 
treasurer,  24  Mich.  408 ;  Pe 
36  Ilun,  488.) 

tliis  case  the  following  order 
nade  at  a  Special  Terra  of  thi 
he  General  Term  : 

tliat  a  writ  of  peremptory 
er  the  Heal  of  tliis  court  rei 
secretary  of  state,  forthwith 
era  of  the  county  of  Steuljeii, 
luuty  of  Steuben,  the  copy 
wird  November  10, 1M'.*1,  and 
B  transmitted  to  said  secretary 
t,  affidavits,  certificates  and 
on  Hie  or  in  the  possession  o\ 
y  of  state,  or  to  cancel  the  i 
lie  said  Frank  Rice,  as  secre 
lin  from  permitting  the  said  ] 
as  sent  to  said  secretary  by 
nvassers  of  Steuben  county, 

board  of  canvassers  for  the 
;  before  tlie  said  board  any  pa 
ToL.  LXXXIV.         50 
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reL  JoHM  H.  J 
[NTT   Canvass] 


ured  to  the  dtizeii 
and  subject  to  the 
by  the  legislatun 

efore,  prescribes  t 
ts  muat  bt  compl 
far  and  positive  ] 
at  witliout  observi 
cy  of  the  courta 

statute  stiould  b 
aoable  obstruct  inn 
lots  so  cuet  are  vo 

of  the  "BuUot  I 
:hap.  306.  Laws  ol 
tbe  posaibilitj  of 
I  complexion  of  th 
at  any  construetit 
I  counted  which  o 
ht  to  be  kept  set 
I  the  Bame  iiidor« 
place,  and  any  ba 
ising  the  candidate 
his,  witliout  regal 
w  til  intent  to  rei 

elector  had  knoi 
jrsement      (Andi 

d  act  (g  29)  prolii 
ot,  except  Ilie  unof 
rone  Iiaving  "a  ( 
rovision  of  said  ac 
7  such  ballot  rcf 
her  than  those  pro 
M.  JJ.,  dissenting 
indamuB  to  comp< 
cast  at  a  general  f 
>r,  these  facts  api 
tct,  cftiised  offlcifl 
the  county,  one  ft 
ions;  all  were  alii 


'eople  ex  BEL.  Nichols  v.  B: 

Stal«inent  ot  ctue. 

vitb  the  deHignation  of  the  pollii 
1  the  ballots  were  prepared.  Id  t: 
!  clerk,  while  those  of  all  the  part 
candidate  for  senator,  were  prop* 
liBtricts  the  ballots  of  that  party  w 
for  one  district  were  sent  to  anotl 
id  thus  the  ballots  for  that  partj  i 

with  the  number  or  designation  c 
guished  from  those  of  the  other 
id  Peckham,  JJ.,  dissenting),  that 
or  was  proper;  that  the  defective 
nofDrial  ballots,  as  thej  purported 
I  authorizing  the  use  of  unofflcit 

ballots  could  not  lawfully  be  coui 

December  11,  1891;  decided  Pecci 

I.  from  order  of  the  General 
the  third  judicial  departm 
ioh  affirmed  an  order  of  Spe> 
itory  writ  of  mandamus  issui 
•8  of  Onondaga  county  to  ree< 
t  in  said  county  for  state  sent 
iputation  the  votes  cast  for 
.  properly  indorsed, 
icts,  BO  far  as  material,  are  sU 

im  Nottingham  for  appellai 
Laws  of  1S8(),  permitting  t 
;o  be  reconvened  under  th 
id  compelled  to  correct  error 

and  canvass,  was  not  intend* 
lard  as  to  the  matters  here  in 

evidence  or  consider  proi 
?x  rel.  DeiicJih;r  v,  Bixird  < 
;  Peoplji  ex  rel.  Gregg  v.  M 
\.)  The  duty  of  the  Iward  o 
ite  from  the  face  of  tlie  reti 
the  numher  of  votes  cast  ii 

senator  and  to  certify  and 


EEL.  NlCHOLB  V.  Bd 


(Election  Code,  ' 
S".  Y.  67  ;  Kwts  v. 
;  89,  91 ;  Felfs  Case 
■;hler  v.  Board  of  Cii 
iig  Caeeeon  Electioni 
;  Kan.  102,  108 ;  1 
>ers,  126  N.  Y.  39i 
119  id.  175  ;  Brwon 

Wilson,  38  N.  "W".  li 
jannot  be  impugned 
}le  ex  rel.  Ifoyeg  v.  . 
ffsof  1842,  chap.  131 
le  ex  rel.  liussel  v. 
e^ls  ex  rel.  Gaige 
i.  Gregg  v.  Board 
i  county  canvassers 
he  retnrns  to  overrul 
r  N.  Y.  45.)  Tlie  oi 
,nted  under  the  I^Ui 
f  1891.)     The  votei 

whom  tliey  were  Ii 
r58;  Monroe  v.  t 
el.    V.    BrU,    119     : 

Dec.  645.)  The  i 
ith  the  law.  (Lawi 
91,  chap.  29B,  i^  6.) 
illots.  (Laws  of  189 
171 ;  Iawb  of  1891, 
87  N.  Y.  45.)  A  pt 
in  any  view  of  this 
tapp,  49  Hnn,  544 ; 

Y.  600 ;  People  ex 
477;  People  ex  rel. 
L  235.)  Tlie  office 
id  the  legielature  bei 
udge  of  the  election 
■B,  these  votes  can  b« 
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lat  tribunal.  (Co 
117;  McCrary  oi 
I  proceedings  bef* 
al  bar  and  estopp 
ty  to  suit  in  fori 
iiplied  with  the  or 
here  involved  wer 
T.  Naylor,  106 
L-) 

TI.  Chmte,  WiUiat 
Vhurat,  Eugene  B'u 
me  general  points 
'■e  ex  rel.  Shefiooa 
QD). 

Marsha/l,  O.  N.  1 
ts.  Tlie  Republic 
cts  in  qaestion,  wl 
ly  section  17  of  eli 
jy  section  6  of  oil 
I  and  cdnld  not,  thi 
r  the  candidates 
2,  Lawsof  1;?9(>,  S§ 
'eaan  v.  Lc\oi^,  17  J 
I  N.  T.  7S ;  C<»m 

V.  Roan,  53  Mo. 
■e  Directors  of  Mi 
anst   IJm.   602;   . 

Sifjiiian,  58  Miss. 
kins  V.  Caraway, 
56 ;  State  v.  McK 
tTCal.  4y5;  7«/«. 
t7s ;  FieUh  v.  Ox> 
<-ks.  Id.  062;  cha] 
iperly  indorsed  bei 
'  counting  ttiem  in 


OpinioD  of  tl 

3,  1891,"  folic 
iiity  clerk  of 
trict  of  that  to' 
ner,  witli  the  ( 

■st  district  of 
lorsed  for  tlie  ; 
si  for  the^r«;, 
ully  ballots  wt 
rict,  and  in  t 
he  first  electit) 
■e  east  for  hii 
St.  In  the  sec 
!  cast  for  liirn  1 
ection  district 
districts  of  Ca 
ay  the  same  fa< 
lie  ballots  for 
strict  of  Onon 
printed  by  tli 
tatnte,  to  deliv 
for  the  several 
eeanie  tranB]X)? 
pear.  Four  di 
le  candidates  o 
lations  and  file 
ff,  were  deliie 
itrieta,  and  wer 
of  the  electioi 
I  ballot,  contaii 
or  state,  count;; 
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nnmber  and  i 
trict  where  it  \ 
earing  of  the  r 
Peck,  upon  hi 
nd  was  made  a 
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d  was  allowec 
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would  nevert 

d  loaves  thecal 
vail  himself  o 
he  can  ever 
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i  to  prove  the 
4  was  accompli 
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People  ex  kbl,  Nio 

Opinion 

,  commonly  referred  t 
Jly  counted  and  can' 
ippeared  thereon.  T! 
f  tlie  ballots  failed  to 
;  the  designation  of 
the  ballots  were  given 
this  ot'cnrred,  it  was  . 
lublican  votes.  It  is 
jd  that  the  occnrrene 
county  clerk's  offiw,  i1 
various  sets  of  ballots 
lallots,  as  counted  by  tl 
■esnlt  of  a  majority  of 
lestion,  whether  such 
I,  is  one  to  Iw  answer* 
Bs  the  pre|>aniti(in,  ca* 
at  elections.  The  stai 
'  title  these  words :  "  - 

voters  at  public  elecl 
and  provide  for  tlie  p 
ic  expense."  The  ad< 
IS  only  after  deltstes.  ] 
y  i>lan,  its  objects  and 
Kcnitiny  and  to  mucl 
laclied  beyond  tlie  leg 
IS  and  methods  of  the 

mnoli  earnestness  as 
nalyzed  and  variousl 
r  statute  books.  The 
uniform  Iwllot.  Thai 
>ns  requiring  all  ball 
and  to  l>e  exactly  alik 
1  the  uHicial  indorsem 
lamcs  of  the  candidal 
For  the  different  polit 
lat.  by  strict  coin|>liai 
i  contents  of  a  ballt 


EX  itEL.  Nichols  v 
OpiDion  per  Or 

,t€  of  tlie  election 

county  clerk.  Tl 
r  iiidorRement, 

thct,  for  tlie  lack  » 
;he  law,  those  not 
il  ballots,  as  provii 
vlikh  I  liave  mciit 
■,  and  I  consider  it 
re  used  and  which 
»urported  to  be  oi 
lent,  and  that  the 
did  not  exist.  So 
■eeerve  absolute  set 
ides  for  the  nnllif 
J  be  capable  of  i 
Bctions  25,  34  and 
■  the  dei>ositing  of 

this  law,  when  coi 
eclared  in  its  title, 
he  inde|)endence  ai 
e  best  guarde<i  thr< 
ingiiishable  inanjM 
isperfe«tl_v  plain  a 
le  numbering  of  tlit 
;se  liallots  in  qua 
jts  wliicli  were  j)i 
porters  of  other  [ 

marked,  or  could 
:  argument  that  tl 
jirepared  for  the 
and  that  a  niittdcl 
le  correctness  of  tl 
L-r  quite  unsound. 
:lic  statute  calls  for 
ich  designates  the 
sed,  and  where  the 
IS  of  the  statute  int 


>PLE  EX  BEU  Nichols  v. 

OpioioD  per  Or, 

n  my  judgment,  unlea 
ifleot  iiiteiidwi  for  it,  a 
provisions,  then  tec  I  in 
i  inindH,  am  impair  it 
B  court  to  lit  rain  aftei 
apparent  liardHliip;  win 
ting  a  pi'ovision  of  the  li 
J  to  exclude  all  attempt 
the  polls.  It  will  not  d 
if  this  Inw  framed  agaii 
Joing  the  way  he  left 
The  people  are  siipre 
izen  voter  against  tlie 
casting  of  a  venal  ballo 
in,  devised  by  the  legisl 
t,  seenie  a  total  failure,  i 
nacted  to  sustain  it.  G( 
)  chosen  to  have  it,  in  t 
purity  of  the  ballot,  ant 
of  a  unifonn  or  secret 
uards  erected  and  intent 
>r  his  protection  again^ 
I,  we  at  once  do  an  act 
juglit  to  Ik;  prevented. 
lot,  to  originate  from  ai 
e  vote  of  him  who  casts 
lerefore,  absolutely  seen 
case  of  a  mistake,  as  h 
itruction ;  for  tlie  proof 
tion  and  distribution  t 
e  is,  very  obviously,  ditli 
urden  of  that  proof,  in 
rididate  whom  it  has  ser 
'e  the  people  generally, 
I  the  terms  of  the  electi' 
ng  to  its  requirements, 
an  indirect  manner,  th' 
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DiasentiDg  opinion,  per  Pi 

18,  enforce  the  secrecy  of  the  ball 
itiog  and  dJBtribution  of  ballots  at 
?o  these  ends  oSicial  ballots  are  to 
!er  with  whom  the  names  of  all  pa 
t«  be  filed,  and  this  oflicer  is  to  se 
ots.  For  the  purpose  of  identif  ji 
y  are  to  be  printed  in  a  uniform  w 
paper  and  on  the  back  of  each 
icribed  type  the  words  "  Official  bi 

word  "for"  shall  follow  the  d 
•e  for  which  the  ballot  is  prepared 

a  yao  eimile  of  the  signature  ( 
re  is  to  be  no  caption  or  indorseme 
1  as  above.  Tliese  official  ballots 
county  clerk  to  the  town  and  city 

day  of  election  to  the  various  e 

city.  If  they  are  not  furnished,  \ 
he  act  unofficial  ballots  may  be  ub< 
fumiehed  they  alone  can  be  need  •■ 

be  deposited  in  the  box  or  counte 
t  seems  to  mo  plain  that  official  ba 
ions  election  districts  in  question  I 

cease  to  be  such  official  ballots 
bribed.  The  argument  for  the  r 
otswere  "not  properly  indorsed," 
iived  or  counted  within  section  29. 
ny  judgment,  embrace  such  a  case. 
'  indorsed"  when  printed,  for  it  h 
■ds  and  figures  provided  for  by  stal 
he  public  expense  bjthe  proper  pi 
!ction ;  it  had  on  the  back  of  the  I 
lature  of  the  county  clerk,  and  it  h 
ution  according  to  the  provisions  of 
light  to  the  polls  by  or  under  the  dii 
)ectively.  Hence,  when  they  were 
a  the  characteristics  of  the  official 
ots.     The  statute  means  that  when 
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:  KX  BEL.  Dalet  et  al.  v.  Rice  et  al. 


Statement  of  case. 


I  do.  It  should  be  left  for  judicial  iii( 
motives  may  be  dealt  witli. 
his  statute  witii  all  the  eare  and  atteiit 
on  'it  with  a  desire  to  eonstnie  it  in  the 
purposes  and  with  an  earnest  wish  to 
out,  but  I  am  utterly  unable  fo  see  ho\ 
he  construction  put  upon  it  I>y  a  major 
On  the  contrary,  it  eeenis  plain  to  m( 
are  endangered  if  not  fruBtrat«d  by  a 
n  my  judgment  is  nnreaeonabte  and  uni 
lich  thouBands  of  perfectly  innocent  eh 
disfranchised  without  fault  on  their  pari 
lajority  be  thus  set  at  naught 
jns  I  am  compelled  to  dissent  from  the 
'  the  court  in  this  case. 
,  Eabl,  Gray  and  O'Brien,  JJ.,  conci 

CH  and  Peckuau,  JJ.,  dissent, 
d. 


of  the  Application  of  the  People  ei 
3aley  et  al.,  Respondents,  for  a  Mandf 

z,  as  Secretary  of  State,  et  al.,  Appellant 

oke  tlie  uid  of  the  courts  to  compel  the  perfon 
of  a  public  duty,  and  so  an  elector  may.  at  least 
of  the  candidate  interested,  make  application 
r  a  maudanms  to  com  pel  the  state  board  of  canvaai 
anl  a  paper  purporting  to  be  a  return  of  a  bo 
liich  is  not  properly  signed  and  ccrtifled,  and  do 
a  proper  legal  canvass,  and  to  consider  only  a  | 

f  clerk,  when  acting  under  the  authority  of  the  s 
.  5,  chap.  130,  I^wsof  1842),  as  secretary  of  the 
ere  is  purely  ministerial;  he  has  no  authority  to 
le  action  of  that  body,  anil  may  not  refuse  to  i 
est  by  his  signature,  a  statement  mode  by  the 
an  election,  because,  in  his  opinion,  it  doe 
;gal  result.    If  the  statement,  as  made,  correctl 
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'kople  ex  rel.  Daley  et  al.  v.  Rice 

Statement  of  case. 

iction  of  the  board,  It  is  his  duty  lo  certify 
:  to  the  question  as  to  whether  the  board  ha 
y  or  not. 
ounty  clerk  refuses  to  perform  his  dyly  in 

not  confined  to  thi-  procuring  of  a  mandam 

but  the  board  has  power  to  designate  one 
pill  tun.,  to  make  tbe  cert iScate  and  attest 
□rrcclucEs  of  the  stulement,  to  lite  it  in  (I 

to  prepare  and  send  certified  copies  ther 
rs,  in  case  of  llie  refusal  of  the  county  derii 
1  application  for  a  writ  of  niandamus  rcquir 
ers  to  disref^ard  the  return  made  by  a  boar 
iC  moving  papers  alleged,  in  substance,  that 
mvassed  tlic  result  of  the  returns  made  to  it 

and  made  up  its  canvass  in  opposition  to  sai 
luralily  to  one  candidate  when  the  returns 
ivndidate  wasdccted.  and  then  made  a  re 
>per  and  valid  on  its  face,  but  which  ^ave  tl 
VBsa,  and  these  allegations  were  not  denied 
'd,  that  the  court  below,  in  it^  proper  brancl 
command  the  stal«  canvassers  to  canvass 
n  ;  also,  that  in  case  another  return,  propei 

the  result  of  a  legal  canvass  was  subsequen 
1  coulil  canvass  it. 

•ecember  11,  1891;  decided  December  39,  181 

from  ortiei'  of  tlie  General  Tenn  o 
the  t)iird  judicial  dt-jmrtinent,  mad 
:li  affirmed  ati  order  of  Special  Tcmi, 
following  is  a  copy  : 
»rdered  tliat  a  writ  of  peremptory  n 
d  imder  the  Real  of  tliia  court,  cot 
the  said  state  hoard  of  eaiivassers  tli 

of  election  to  the  office  of  fienator  i 
[liwtrict  of  this  state,  disregarding  the  t 
rd  of  county  canvassers  of  the  eounUi 
gned  hy  John  Mylod,  as  secretary  of 
w  not  Kigni^l  hy  the  eonnty  clerk  of  D 
I  under  tlie  seal  of  said  county  clerk,  Ij 
ley  consider  only  such  return  frora 
as  may  hereafter  be  filed  containing 


452         People  ex  bel.  Daley  et  al.  v.  Rr 

Statement  of  case. 

86.)  Mandamus  should  uut  be  granted  when 
no  riglit  to  the  relief,  whicli  it  is  liix  ultiniab 
(People  V.  Trematne,  29  Barb.  1*6  ;  Pmple^ 
%9;J'eopls  \-.Suj>ervim»%  liiid.  217.)  Thee 
o£  the  board  of  county  canvasfiers  of  Diitcl 
certified  by  tlie  Ifoard,  attested  by  tlie  ciiairu 
and  by  its  secretary  ^^/v  fem.,  are  sufficient  i 
rotes  ca^t  in  Dutcliess  county  ;  and  sucli  st 
lawfully  acted  upon  by  tlie  etate  board  in 
declaring  what  perw.)n  was  duly  elected  senat 
district.  (Code,  §  933  ;  Chap.  130,  Laws  of 
§  6 ;  Ma>/vr  v.  Sancfi,  105  N.  Y.  2111 ;  Peo^ 
316 ;  Sllif  V.  Hart,  1  id.  20  ;  1  Kent's  Con 
Foliamle's  Case,  5  Coke,  116;  Weed  v.  7 
422 ;  FeopU  v.  Supervlmn,  13  Abb.  [N.  ( 

J.  Rider  Vady  for  respondents.  The 
right  to  maintain  tliis  proceeding.  (Peoj>le 
Dal^y,  37  linn,  461;  Peoj>l6  eta  reLWeUh. 
N.  Y.  S.  R.  930 ;  I'euple  ex  rel.  Waller  v.  L 
56  N.  Y.  2i9  ;  People  ex  rel.  WriglU  v.  Cot, 
Abb.  LN.  C.J  96 ;  People  tx  rel.  Hall  v.  Si 
421 ;  People  ex  ret.  Lawrence  v.  Snperviao 
People  ex  rel.  Garbett  v.  Rochester,  etc.,  R. 
People  ex  rel.  Rohifiso7t  v.  Board  of  Supft 
505;  MdUer  of  Jfoyes,  126  N.  Y.  400 
"Mylod  statement"  is  fatally  defective  and 
ized  by  statute.  (R,  S.  part  1,  chap.  6,  tit.  i 
18,  19.  20,  31 ;  People  v.  County  Board  q 
Hun,  390;  People  v.  Cook,  8  N.  Y.  93;  P 
Hnn,  596;  Felt's  Case,  11  Abb.  [N.  S.]203 
27  N.  Y.  45  ;  People  v.  Board  of  Canvasi 
C]  77 ;  K<rrt2  v.  Board  of  Canvassers,  I 
Board  of  Canvassers,  Id.  95  ;  Cooley's  CtMi 
782;  Meachemon  Public  Ofticers,  135.)  ' 
damns  is  an  appropriate  remedy.  {PeopU  i 
Canvaasere,  46  Han,  390,  393;  Wood  on 


EOPLE  EX  EEL.  Dalkv  et  al.  V.  Rice  ■ 

Opinion  of  tbe  Court,  per  Pbcksam,  J. 

15  la.  538 ;  2  Minn.  180 ;  29  111.  4 
disclosed  by  affidavit  warranted  the 
ap.  340,  Laws  of  1847,  §  29  ;  R.  S. 
t.  3,  §  27.)  A  forma!  demand  was 
jndition  precedent  to  tlie  issuing 
V.  Valiente,  42  N.  Y.  549 ;  Ileadin 
1.  R.  53 ;  "Wood  on  Mandanins,  93.) 

7.  Choate,  Matthew  Hale,  Wtti.  A 
khurst  and  Eugett^  Burlingatne  f< 
he  following  points  and  authorities 
in  the  ease  of  the  People  ex  rel  She. 
Canvassers  (ff/tfe,  page  360),  The  i 
las  no  such  certified  statement  from  Y. 
s  the  law  calls  for.  (Election  Cod 
!90,  291,  292,  297,  298,  299;  g§  3, 
25,  2C,  31,  32,  33,  tit.  5,  chap.  130,  ] 
UwB  of  1847 ;  §§  31,  34,  chap.  262, 
hap.  296,  Laws  of  1891 ;  Penal  Cod 

V.  Pe^jple,  90  N.  Y.  498.)  Then 
ore  the  state  board  from  the  count 
sliail  come,  pursuant  to  the  coinman 
canvassers  cannot  canvas  the  votf 
itchess  coimty.  (Election  Code, 
73,  283,  2S4,  285,  289,  297,  298; 

392.)  Mr.  Deane  the  candidate  ■ 
ave  been  elected,  having  died  sinci 
ras  proi>erly  moved  by  private  cil 
People  ex  rel.  Walter  v,  Snpermeors, 
Daley,  37  Hun.  461 ;  Wright  v.  Oov 
I .  C.j  96 ;  Hall  v.  Stipertnaors,  1 3  id 
r.  etr.,  11.  Co.,  14  Hun,  371.)  The 
illy  defective.  (§§  8,  9,  19,  23,  til 
12.) 

r,  J.  We  are  of  tlie  opinion  that  thi 
itereet  in  the  matter  before  us  to  mal 


Ir         People  ex  kel.  Daley  et  aL  v.  E 
Opinion  of  the  Court,  per  Pbckha 

1  (Mr.  Deane  himself  beiiig  dead),  if  it 

General  Term  as  tlie  proper  tribunal, 
icli  the  public  liae  an  interest,  quite  ae 

individual,  and  in  sucV event  any  citiz 
oke  the  aid  of  the  court  to  compel  th 
>ublic  officer  of  a  public  duty.     It  is  al 

papers  in  tliis  case  that  the  paper  on  fi 
state's  office,  purporting  to  iic  a  certific 
ivaasers  of  the  county  of  Dutchess,  of 
3tion  for  senator  iu  that  county,  is  erroiii 
alid. 

Several  grounds  are  alleged  in  proof  • 
B  first  is  the  certificate  is  not  signed  or 
mty  clerk  of  Dutchess  county  acting  as  t 
ird  of  county  convaasers,  nor  wasitcertiti 
such  county  clerk  by  mail  to  the  govern 
ie  or  to  the  comptroller,  any  or  either  of 
ilence  the  relators  claim  the  paper  wai 
nt,  certified  to  as  required  by  law,  and  i 
ive  named,  and  that  tlie  board  of  b 
t  groiind  had  no  authority  to  canvasi 
er  allegations  are  made  in  the  papers  att 
8  of  the  return.     In  the  relators'  papen 

board  of  county  canvasKers  threw  out  v 
inted  for  Mr.  Deane  for  senator  by  the 
1,  and  that  they  had  also  transposed  vot« 
pectors,  so  that  the  votes  C(junted  by  i 
ane  were  given  to  Mr.  Osboni,  and 
,  Osborn  were  given  to  Mr.  Deane,  and 
proper  and  illegal  acts  it  was  charged  thai 

pluraUty  fur  Mr.  i^slwm  from  ninety-tv 
)n   the   face   and   as   a  result   of  the 
pectors  of  election  from  all  the  county,  t 
,ety-four,  and  such  result  would  elect  Mr. 
.rteen  plurality,  instead  of  Mr.  Deane. 
.n  regard  to  the  first  objection  to  the  cer 

secretary  of  state,  I  do  not  think  it  v 
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:,  acting  au  eetretary  to  the  board  of  c« 
:h  board  he  is  not  a  ii>eriil>er,  asfuined 
I  the  action  of  that  body.  His  duty  it 
le  statement  correctly  sets  forth  the  a 

statement  is  to  be  certiiied  as  correct 
•man  and  secretary  of  the  board,  and  8 

attached  is  to  l>e  delivered  to  tlie 
rded  in  his  ofiice.  It  is  wholly  iinmate 
ther  the  board  has  done  its  duty  in  a 
board  takes  that  responsibility,  and  tlie 
test  the  action  which  the  board  lias  in 
it  is  allied  by  the  relators  that  the  b< 
ight  not  to  have  thrown  out,  and  com 
t  to  count,  and  hence  the  county  clerk 
aal  to  certify.  This  is  a  great  mistake 
3aU  for  the  views  of  the  county  clerk, 
lie  board,  as  to  the  validity  or  inval 

statements  whicli  the  board  actually  n 
lie  secretary  to  attest,  and  the  law  casti 
>bligation  nor  the  responsibility  of  fl€ 
discharged  its  doty  in  a  manner  consi 
lie  law. 

lie  question  arises  as  to  what  course  ni 
tse  a  secretary  of  the  board  refuses  to 
le  only  remedy  by  mandamus  to  com 

until  he  does  so  sign  the  statement,  i 
lone  in  the  way  of  completing  the  ca 
re  such  secretary  resides! 
1  a  word,  does  t!;e  secretary  ex  offia'o  c 
has  he  the  power  to  prevent  the  furthi 
;ion  scheme  as  provided  by  law  i  S 
ity  both  absent  theniBelves  from  the  nit 
e  board  powerless  to  proceed,  or  liaviii 
lunting  the  votes  and  writing  out  the  i 

stricken  with  paralysis,  which  nothini 
trance  or  the  signature  of  one  or 
iabt 
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I  have  no  doubt  as  to  the  answer  to  be  givei 
quet^tious. 

The  remedy  is  not  confined  to  mandanins  tu 
retary  to  eiftii.  If  liie  signature  lie  absolutel; 
refusal  to  sign,  and  a  temporary  abeenoe  from  t 
process  could  not  I>e  served  upon  him,  wonl 
wliole  election  machinery  from  tJiat  time.  Up 
tion  of  the  relators,  such  an  outcome  is  by  no 
The  secretary  assumes  a  sui>erviBion  over  tht 
l>oard  of  canvassere,  and  if  in  any  respect  it  bt 
iliegal  or  improi>er,  lie  refuses  to  attest  the  st 
result  of  such  a9tion,  and  in  order  to  be  entire 
himself  from  the  office,  or  goes  where  be  cann 
steps  into  another  state,  and  the  re[»ult  would  li 
furtlier  conld  be  done.  I  am  quite  dear  nothii 
results  from  the  wording  of  the  statute  pro\ 
county  clerk  shall  act  as  secretary  of  the  l)oan 
statements  shall  be  certified  as  correct  and  attest 
man  and  set'retary  and  a  copy  thus  certified  am 
1(0  delivered  to  the  county  clerk  to  be  recorded 
so  far  as  concerns  this  part,  must  be  complied  \ 
can  he  under  the  facts.  If  the  county  clerk 
and  if  bis  deputy  he  also  absent,  I  havenodoul 
((f  the  l)oard  to  appoint  a  secretary  in  their  pU 
the  duties  which  appertain  to  that  office.  An 
tary  appear,  but  refuse  to  jierform  his  legal  du 
(h  mere  clerk  of  the  bofly  for  which  he  is  appc 
the  body  has  power  to  designate  one  of  its  o* 
a  pniiier  officer  to  attest,  under  its  direction,  i 
of  the  statements  it  has  caused  ti>  be  made. 
poses  of  identification  that  these signaturesare  i 
ol)ject  is, to  secure  ineontestiiile  evidence  that  i 
actfd  upon  officially  by  any  |)ublic  body  tin 
pajier,  or  a  true  copy  of  the  pajier,  which  was 
the  board,  and  that  it  truly  embodies  the  resuj 
of  such  board. 

Ordinarily  this  purpose  is  acconiplishe<l  by  tl 
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n  and  of  the  secretary,  fj;  "Jfhia,  but  if  the 
refuse  to  certify,  the  certificate  may  be  rni 
y  appointed  by  tlie  lK»rd,  pro  tein.  The  iin 
ds  as  an  abdication  of  the  functiotiB  of  eec 
>f  which  eliould  not  be  tlie  necessary  resort 
■cess  of  mandainiie  to  compel  the  performani 
sterial,  yet  at  the  same  time  public  and  im] 

deUys  incident  to  legal  proceedings  might  i 

ill  possible  eihciency  and  thereby  cause  a  fai! 

i-en  a  summary  removal  of  tlie  in(-umbent 

preceded  by  service  of  some  kind  of  notici 

him  an  opjwrtunity  to  be  lieai-d,  and  if  his 
!  mtknowu  the  same  could  not  lie  made, 
idiate  appointment  of  one  of  its  own  Iwdy  t( 
lefts  sliould  be  regarded  as  within  the  i)ower 
he  attestation  of  such  a  secretary  should  Ije  re| 

because  the  best  that  could  undcv  tlie  circumi 
[n  such  cases  the  power  to  appoint  exist 
iwer  of  the  board  to  canvass  and  certify  its 
;ive  the  statute  would  have  t(>  use  explicit  lai 

power  away. 

!  reoeoniug  applies  to  the  subsecpent  ste])B. 
(tary  appointed  by  the  board  attested  the  stati 
th  the  chairman,  and  sent  one  each  to  the  set 
!  eoin])troiler  and  the  governor,  A  fiirthet 
led  by  the  chaimian  was  delivered  to  the 
l>y  him  rcconled  as  conuiianded  by  statute. 
¥a«  not  certified  by  the  secretary  ^/y>  (**?«., 
d  by  the  chainnan  and  delivered  by  the  Be< 
the  county  clerk.  It  was  the  dnty  of  (lie  Is 
m  to  attest  and  certify  to  it,  and  if  be  did  m 
•  the  right  to  demand  its  record  in  his  office 
j  or  attested  by  the  secretary  ^/■o  teni. 
ite  makes  it  the  duty  of  the  county  clerk  witl 

adjournment  of  the  board  of  county  canvas 
lie  nearest  post-otfice,  directed  to  the  govern 

stAte  and  the  comptroller,  each,  one  of  the  o 
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copies  of  the  statement  and  cei'titicate  of  voteB  prepare< 
It  is  furtiier  made  tlie  duty  of  the  secretary  of  eta 
in  liis  office  the  certified  statements  received  by  hir 
county  clerk  and  to  obtain  from  the  governor  and  coi 
every  such  certified  statement.  It  is  the  duty  of  tlie  i 
of  state  to  send  for  tliis  certified  Btatement  if  it  have 
forwarded  within  the  time  prescribed  by  statute, 
county  clerk  is  directed  to  deliver  such  etateniem 
meeeenger  on  demand.  The  secretary  of  state  sei 
meeaenger  to  the  clerk  of  Dutchess  eonuty  and  dei; 
■return  but  it  was  refused  or  at  any  rate  not  deliven 
state  board  is  directed  liy  the  statute  to  proceed  t 
statement  and  canvass  the  result  upon  the  certified 
the  etateinents  made  by  the  board  of  county  canvasee 

Thus  the  whole  scheme  of  the  statute  clearly  show 
was  enacted  su  as  to  secure  before  the  board  of  state 
ers  the  physical  presence  of  accurate  copies  of  th 
which  were  in  truth  acted  on  by  the  boards  of  coi 
vaesem,  and  to  this  end  is  directed  all  the  machinery 
cates  and  attestations  by  chairmen,  secretaries  am 
clerks,  and  the  forwarding  of  duplicate  certified  stat« 
the  state  officers  named  in  the  statute.  If  these  varic 
iiig  officers  do  tlieir  duty  as  provided  for  by  law, 
their  certificates  and  signatures  are  the  only  proper 
of  the  verity  of  the  papers  they  certify  to. 

Tlie  question  in  this  case  is  whether  the  refusal  of  ti 
clerk  to  sign  as  secretary  of  the  board  of  county  « 
and  his  refusal  to  send  to  the  state  ofiicers  properly 
statements  as  required  by  law,  ehail  prevent  the  ets 
from  making  any  canvass.  Upon  the  refusal  of  th 
clerk,  the  proper  etatements,  attested  as  stated,  were 
the  secretary  pro  tan,.,  to  the  state  officials.  It  is  sub 
conceded  that  this  statement  in  the  office  of  the  sec 
state  is  one  that  was  certified  by  the  cliairman  and  seer 
tern.,  and  that  it  truly  emlxxiies  the  action  of  the  boai 
vassers,  but  it  ia  further  m^ed  that  inasmucli  as  the  cot 
baa  not  sent  the  return  to  the  secretary  of  state  at  A 
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county  clerk,  no  action  can  be  taken  upon  it,  and  no  canvass  can 
be  made.     This  is  as  we  think,  an  erroneous  view.    When  these 
officials  refuse  to  perform  their  duty,  they  cannot  thereby  pre- 
vent the  further  proceeding  towards  a  completion  of  the  canvass; 
.This  is  a  question  where  time  Ib  of  the  utmost  importance,  and 
any  delay  which  might  last  for  thirty  days,  might  have  the  most 
disastrous  result  upon  the  whole  administration  of  the  state 
government,  and  might  even  work  a  change  in  the  result  of  a 
national  election.    In  truth,  it  might  actually  paralyze  the  state 
government,  or  it  might  change  the  personnel  of  every  State 
office.     The  county  clerks  have  by  law  until  the  last  day  of 
November  in  which  to  send  their  certified  statements.     If  not 
then  received,  the  secretary  of  state  sends  for  them.     If  then 
refused,  and  legal  proceedings  alone  can  be  resorted  to,  delays^ 
tiaturally  occurring  and  lasting  for  thirty  days  bring  the  time 
to  the  commencement  of  the  new  year,  and  the  canvass  may 
perliaps  have  gone  on  without  the  particular -statement  and 
an  entirely  different  result  secured  than  otherwise  would  have 
been.     Or  if  the  canvassers  are  to  a>vait  the  arrival  of  all  the 
returns,  their  own  term  of  office  may  expire  by  the  first  of  the 
year,  and  their  successors  be  unable  to  take  possession  or  do 
an  official  act  without  a  certificate  or  at  least  without  questions 
and  complications  that  ought  not  to  exist.     The  real  state- 
ments or  the  actual  and  honest  copies  thereof  sent  to  the  state 
officers  are  the  important  thing  to  be  considered,  and  when 
these  ministerial  officials  refuse  the  performance  of  their  duties, 
the  next  best  way  to  authenticate  and  prove  the  truth  and 
genuineness  of  the  statements  can  in  our  judgment  be  taken, 
and  in  this  case,  we  think  that,  under  all  the  facts,  the  steps 
taken  to  certify  and  authenticate  t-lie  statements  were  valid, 
and  the  proceedings  by  which  they  were  sent  to  and  received 
by  the'secretary  of  state  and  the  other  state  officere  were  suffi- 
cient to  entitle  them  to  be  filed  and  considered  by  the  board 
of  state  canvassers  as  the  properly-certified  result  of  tJie  can- 
vass of  the  board  of  county  canvassers. 

The  other  ground  for  directing  the  state  canvassers  to  omit 
to  canvass  this  return  remains  to  be.  considered. 
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'he  papers  in  substance  allege  that  the  b< 
irasaers  illegally  canvassed  .  the  result  of  thi 
inspectors  of  election  in  the  whole  county, 
)wn  canvasB  in  opposition  to  such  returns,  a 
e  ninety-two  more  plurality  to  Osboro  than 
he  inspectors  he  wae  entitled  to,  and  resolti: 

plurality  of  14  votes  in  the  senatorial  di 
Mr.   Osbom.     These  allegations  are  nowl 

papers  used  in  opposition  to  the  applicat 
lus.  Mr.  Mylod  simply  gives  a  history  of  ) 
refusal  of  the  secretary  to  sign  and  what  tl 
i  statement  of  tlie  canvass  as  actually  made 
papers  in  op|>osition,  but  there  is  no  explan 
:ion  as  to  the  manner  of  arriving  at  the  a 
ged  in  the  moving  impere.  The  whole  case 
irn  as  a  legal  and  valid  one.     Treating  the  ] 

office  of  the  secretary  of  state  in  tlie  san 
■e  certified  by  the  county  clerk  and  sent  fro 
y  received  and  filed  in  the  office  of  the  sec: 
question  presents  itself  as  to  the  projwr  conr 
Ve  would  then  have  a  return  wliich  was  on  : 

valid,  but  in  regard  to  which  fille^tions  v 
'as  the  result  of  an  illegal  action  on  the  par 
vassing  Iward  by  which  that  board  departed 
ite  sphere  as  a  ministerial  body  and  in  cici 
ion  proceeded  to  make  an  invalid  canvass, 
ile  embodied  the  result  of  such  illegal  canvas 
s  standing  uncotitradicted,  we  think  the  coi 
per  branch  would  have  the  jKiwer  to  comn 
passers  to  canvat«  without  regard  to  such  a 
tained  the  result  of  an  illegal  and  erroneous 
rd  of  county  canvassers  in  excess  of  its  ji 
ch  thereby  would  alter  the  result  of  an  ele< 
lid  not  permit  it  to  be  canvassed.  As  to  th 
manner  of  the  making  of  the  return  by  thi 
state  l)oard  could  not  itself  inquire  into  tliei 
f  another  return  should  be  duly  sent  to  the 
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ated  and  coDtaining  the  result  of  the  legal  sctioQ  of 
of  county  canvasRers,  the  Etat«  board  could  canvass  it. 

nk,  as  a  result,  that  the  order  for  the  writ  and  the 

F  Bliould  be  moditied  hy  etriking  out  t}ie  provisiuiia 
a  return  to  be  certified  hy,  and  to  come  from  the 

erk  of  Dutcheee  county  and  issued  under  his  seal,  and 

lified  the  order  is  affirmed. 

lenr. 

d  accordingly. 
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atter  of  the  Application  of  the  People  ex  rel.  Joaw      .    

KBY,  Respondent,  v.  Frank  Rice  et  al.,  CompoBing,      ]m  2ei 
ard  of  State  Canvassers,  Appellants. 

naudumus  maj  be  granted  to  compel  miaiBterial  officers  toexer- 

functtoDB,  where  a  xpccific  duty,  tias  been  imposed  upon  tliem 
lod  they  refuse  to  perform  it,  or  do  not  conform  to  the  law,  or 
ae  legal  right  has  been  refused  by  them. 

here  a  peremptory  m]uidamiiB  ia  ajtplietl  for,  vhicb  by  its  terms 
restraint  upon  a  board  of  state  officers,  en^ged  in  the  perforra- 
bout  to  perform  a  duty  imposed  by  statute,  and  It  is  sought  fOT 
d  as  a  restraiiiiDg  order  or  injunction,  the  limitation  upon  tlie 

of  sucTi  an  injunction  imposeil  by  the  t'lxlc  of  Civil  Pro<:edure 
iplies;  that  is,  it  "shall  not  be  granted  except  by  the  Supreme 
a  General  Terra." 

)f  a  board  of  state  canvassers  is  purely  ministerial,  no  Judicial 
.re  vented  in  them.  They  are  simply  authoriKed  to  compute  the 
t  throughout  ihestafeand  determine,  upon  sUitenients  made  up 

n;tur  ns  of  the  boards  of  county  canvassers,  what  persons  have 
the  greatest  number  of  voles,  and  upon  tlie  statements  so  made 
st  declare  those  persons  to  be  duly  elected.  No  other  evidence 
3ceivc<i  or  used  and  nodcciuralion  may  he  made  by  such  a  bosnl 
)  basi^  upon  a  determination  arrived  at  by  the  statements  ma<le 

in  an  arithmetical  manner  from  the  various  official  returns 

lenr  returned  by  a  board  of  county  canvassers  to  the  stato  board 
lawfully  contain  anything  save  the  whole  number  of  votes  given 
unty,  the  names  of  the  candidates,  and  the  number  of  votes 
'  each,  and  this  must  be  made  up  solely  from  the  original  state- 
the  canvass  returned  by  the  inspectors  in  each  and  all  of  the. 
listricta  of  the  county. 
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Statement  of  case. 

Such  ft  board  has  no  authorily  to  tranamlt  witli  their  ofBcli 
paper  attuckiD^  the  validity uf  tlie  electioa,  aod  if  auch  ft  pft| 
tiritted  the  State  board  has  no  power  lo  consider  it. 

<Argued  December  11,  1891;  decided  December  29,  1891.) 

Appeal  from  order  of  tlie  General  Term  of  th 
Court  in  the  third  judicial  department,  made  D 
1891,  which  affirmed  an  order  of  Special  Term 
peremptory  inandamua  to  issue. 

The  subBtance  of  tlie  order  and  the  facte,  ao  far 
Are  stated  in  the  opinion. 

Isaac  If.  3laynard  and  Delm  McCurdy  for 
The  application  for  a  mandamus  should  Iiave  fa 
because  it  asked  for  an  order  directing  tlie  ata 
abstain  and  refrain  from  doing  something  wliich 
proof  that  the  board  intended  to  do.  (High  on  1 
dies,  1-t;  Brintrn  v.  Duatie,  60  Hun,  98;  14  A 
Encyl.  of  Law,  93,  1U5 :  In  reWhitnry,  3  N.  Y. 
Thomas  v.  M.  M.  P.h'mm,  121  N.  Y.  45.)  T 
right  to  a  peremptory  writ  must  be  determine< 
aRsiimption  that  the  opposing  aflidavits  are  true. 
Falrman,  12  Abb.  [X.  C]  252 ;  People  v.  Board 
Y.  627 ;  People  v.  iSnpervimtrs,  73  id.  1 73 ;  Peop 
irvU,  102  id.  477;  People  v.  EA-er,  3  N.  Y.  ; 
Pi'ople  ex  ret.  v.  Cadi/,  3  Ilun,  224;  People  ex  re 
r>4  BarK  ltl2.) 

Willittm  A.  Sitthirlatid  for  respondent.     The 

of  canvassers  ha«  no   right  to  institute  any  inq 
irregularities  at  the  polls.     {Pmple  v,  CiMk,  8  N. 

Joseph  //.  Cho'ite,  Matthew  Hole,  J.  F.  Par 
Ev^ene  Bitrlinijnuie  ioT  res|xjndent.  U|)on  the  sa 
points  and  authorities  which  appear  in  the  case  of  /* 
Sherwood  V.  State  Board  of  Canvassers  (ante,  pag 
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J.  In  tliis  matter,  on  certain  aflidftvi^ 
e  by  the  Supreme  Court,  at  Special  Term 
ice  of  a  writ  of  peremptory  mandamus,  eo 

board  of  canvassers  to  issue  a  certificate  o 
ance  with  tlie  certified  statements  at^  to  thi 
in  for  senator  in  tlie  sixteenth  senatorial 
held  onNoveml)er  3, 1891,  filed  with  the  ( 
lake  a  determination  of  the  result  of  sai 
1,  solely ;  disregarding  and  not  considering 

any  other  nature  whatever  relating  to  sal 
iidt  thereof,  and  without  taking  any  proo: 
any  papers,  with  reference  to  tlie  determ 
tion,  except  the  said  certitieil  statements  : 

statute  by  the  boards  of  county  canvass 
composing  the  said  senatorial  district.  T 
:pon  which  the  order  I  have  jnst  referr 
noted  from,  was  granted,  set  forth  a  resohn 
lard  of  canvassers  of  Rensselaer  county  to 
transmitting  the  statements  of  the  votes  i 
ection  to  the  state  otficers,  there  should  t 
jertain  protest  and  certain  objections,  an 

of  the  board  of  state  canvassers  l<e  cal 
]  they  be  requested,  oefore  issuing  a  cei 
o  the  office  of  senator,  to  consider  such  f 
id  such  further  proofs  as  may  l>e  jireseut 
le  receipt,  fihng  and  proposed  submission  b 
f  the  statement  of  the  county  board  with  i 

protest  and  papers.  The  moving  papei 
liat  the  protest,  objections,  or  statements,  r 
id  upon  alleged  violations  of  the  election  \i 
;hat  tlierc  were  irregularities  in  and  illegal 

the  election  in  qnestion.  These  violations ' 
sd  to  have  l>een  committed  in  the  solieitatit 
n  feet  of  the  polling  place,  in  the  intimic 
f  voters,  in  the  repeating  of  vot«s  and  in 
jtnrns  to  state  the  correct  vote  cast.  Tliei 
rth  in  an  affidavit  by  the  opponent  of  the 
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rbj,  tlie  relator  here,  and  be  makes  t 
igatione.  Tlie  affidavit  of  tJie  secret 
'  and  tbe  cliairtnan  of  tlie  state  board 
t  the  board  liad  not  pi-oeeeded  to  act 
m  Rensselaer  county  because  of  tbe  1( 
,t  it  baa  not  refused,  neglected,  nor  tb 
!;lect  "  to  consider  tbe  statement  in 
i  allowed  by  law,"  that  there  has  beei 
ertificate  to  the  otBce  of  senator  of  tb 
trict  to  any  i>er8on,  nor  has  said  boa 
ireof,  stated  what  said  board  intended 
1,  in  deponent's  opinion,  it  is  the  inten 
iceed  in  good  faitli  to  tlie  discharge  o 
jn  them  by  law,  etc. ;  that  no  deinant 
!  state  board  by  tbe  relator  herein 
ction  should  be  issued  to  him." 
[f  we  were  free  to  consider  and  det«m 
ety,  to  order  tbe  writ  of  mandamus  to 
should  not  hesitate  to  hold  that  it 
inted  by  the  Supreme  Court  at  a  Spt 
I  writ  is  in  fonn  one  of  peremptory  ni 
ee  of  its  terms  and  commands  in  e: 
trains  a  board  of  state  officers  engaget 
or  about  to  perform,  a  duty  inif)osed  I 
I  proofs  it  did  not  appear  that  the  l>o 
dnst  whom  the  application  was  n>s 
fleeted,  to  perform  any  duty  iniposec 
ended  to  commit  any  illegal  act,  nc 
used  the  relator  any  legal  right;  hen 
ri  for,  nor  propriety  in,  a  peremptorj' 
licit  issues  in  order  to  compel  minister 
iir  functions ;  or  where  a  spe<riiic  duty 
7  and  they  refuse  to  perform  it ;  or  tin 
!  law ;  or  when  some  legal  right  has 
ising  over  the  necessity  for  tbe  wri 
libited  by  tbe  moving  papers,  if  it  is  j 
training   order,    or    injunction,   whic 
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province  in  this  case,  then  its  issuance  ought  to  be  subject  to 
the  same  statutory  provision  which  imposes  a  restriction  upon 
injunctions  to  restrain  state  oflScer&  That  is  found  in  section 
605  of  the  Code  of  Civil  Procedure,  which  reads  that  "  where 
a  duty  is  imposed  by  statute  upon  a  state  officer,  or  board  of 
state  officers,  an  injunction  order  to  restrain  him,  or  them, 
*  *  *  from  the  performance  of  tliat  duty  *  *  * 
shall  not  be  granted,  except  by  the  Supreme  Court  at  a  Gen- 
eral Term  thereof,  sitting  in  the  department  in  which  the 
officer  or  board  is  located,  or  the  duty  required  to  be  per- 
formed." There  is  not  enough  in  the  case  to  overcome  the 
legal  presumption  that  the  state  officers  would  perform  their 
statutory  duties,  and  until  that  should  appear,  a  peremptory 
mandamus  would  not  lie.  We  think  that  this  provision  of 
the  Code  is  applicable  to  all  cases  where  the  object  of  the  pro- 
ceeding is  to  restrain  state  officers,  or  boards,  while  engaged 
in  the  performance  of  a  legal  or  statutory  duty,  and  that  its 
effect  cannot  be  evaded  by  issuing  a  writ  of  mandamus,  by  the 
terms  of  which  the  state  officers  are  restrained.  The  name 
does  not  alter  the  effect.  The  inhibition  of  the  statute  is 
jurisdictional,  and  an  order  not  granted  as  prescribed  is  a 
nullity.  However,  because  of  the  stipulation  of  the  parties, 
which  accompanies  the  record  here,  and  because  of  the  failure 
of  the  defendants  to  the  proceeding  to  raise  the  objection,  we 
have  concluded  to  overlook  the  question  of  jurisdiction  and  to 
determine  the  questions  at  issue,  upon  their  merits.  We 
think,  too,  that  the  gravity  of  a  question,  which  relates  to  the 
functions,  duties  and  powers  of  the  board  of  state  canvassers, 
renders  its  determination  by  us  appropriate  at  this  time.  Its 
importance  is  of  the  highest  order. 

There  ought  not  to  be  any  divergence  of  opinion,  and  there 
cannot  be,  as  to  what  is  the  nature  of  these  functions  and 
duties,  or  what  the  limit  of  those  powers.  No  judgment, 
which  proceeds  upon  direct  methods  of  reasoning,  and  which 
guides  itself  by  the  written  law  of  the  state,  can  fail  to  reach 
the  conclusion  that  the  office  of  tl>ese  boards  of  canvassers  is 
purely  a  ministerial  one.  Upon  them  devolves  by  statute  the 
Sickels — Vol.  LXXXIY.        59 
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obligation  to  fulfill  precise  functions.  They  are  charged  by 
the  statute  with  absolute  and  certain  duties.  Wliat  those 
duties  are  to-day,  they  have  always  been  since  the  legislature, 
acting  under  the  authority  of  the  Constitution  of  the  state, 
undertook  to  direct  the  manner  in  which  elections  by  ballot 
should  be  conducted.  Citing  the  words  of  the  law,  the  board 
shall,  upon  the  certified  copies  of  the  statements  made  by  the 
boards  of  county  canvassers,  proceed  to  make  a  statement  of 
the  whole  number  of  votes  given  at  such  election  for  the  various 
offices ;  each  of  which  statements  shall  show  the  names  of  the 
persons  to  whom  such  votes  shall  have  been  given  for  either  of 
the  said  offices,  and  the  whole  number  of  votes  given  to  each, 
distinguishing  the  several  districts  and  counties  in  which  they 
were  given.  They  shall  certify  such  statements  to  be  correct 
and  subscribe  the  same  with  their  proper  names.  Upon  such 
statements,  they  shall  then  proceed  to  determine  and  declare 
what  persons  have  been,  by  the  greatest  number  of  votes,  duly 
elected  to  such  offices,  or  either  of  them.  They  are  then  to 
make  and  subscribe  on  the  proper  statement  a  certificate  of 
said  determination,  and  shall  deliver  the  same  to  the  secretary 
of  state.  In  that  language  is  defined  the  scope  of  the  duty  of 
this  board.  There  is  no  ambiguity  in  expression,  nor  are  there 
any  words  of  doubtful  import.  Nothing  is  left  for  any  work 
of  interpretation.  The  plain  reading  of  the  words  of  the  law 
must  be  followed,  and  that  inevitably  forbids  us  to  entertain 
an  opinion  that  any  judicial  powers  are  vested  in  the  board  of 
canvassers.  The  members  convene,  under  the  statute,  to 
determine  upon  the  statements,  which  they  must  make  from 
the  statements  returned  by  the  boards  of  county  canvassers, 
what  persons  have  been  by  the  greatest  number  of  votes 
elected  to  office.  They  are  not,  in  any  general  sense,  to  deter- 
mine. They  must  determine  upon  such  statements  as  they 
have  made  up  in  an  arithmetical  manner  from  the  various 
official  returns  before  them.  It  is  upon  such  statements,  so 
made,  that  they  must  declare  what  persons  have  been  duly 
elected.  That  is  the  evidence,  and  all  of  it,  which  the  statute 
permits  in  connection  with  the  election  and  a  declaration  by 
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the  board  of  canvassers  of  its  results.  No  declaration  can  be 
made  except  as  based  upon  a  determination  reached  upon  that 
particular  evidence. 

There  is  no  latitude  afforded  by  the  law  for  any  determina- 
tion by  boards  of  canvassers  outside  of  the  official  returns, 
which  the  statute  prescribes  as  the  duty  of  the  county  can- 
vassers to  make  and  file.  Those  returns  of  the  county  can- 
vassers may  consist  solely  of  statements  by  them,  based  upon 
an  estimate  of  the  votes  cast  for  the  various  offices,  as  they 
appear  upon  the  original  statements  of  the  canvass  by  the 
inspectors  in  each  district.  The  statements  returned  by  the 
county  boards  cannot  lawfully  contain  anything  save  the  whole 
number  of  votes  given  in  each  town  and  district,  the  names  of 
the  candidates  and  the  number  of  the  votes  given  to  each. 
Thus  it  is  perfectly  evident,  from  the  provisions  of  the  statute, 
that  the  limits  for  the  action  of  the  state  board  of  canvassers 
are  fixed,  and  that  there  is  an  utter  absence  of  warrant  for 
their  proceeding  upon  anything  but  the  certified  statements 
required  by  statute  to  be  made  and  filed  by  the  county  boards, 
and  then  to  be  transmitted  to  the  state  officers.  The  board  is 
called  into  a  temporary  existence  by  statute,  and  for  the  mere 
purpose  of  computing  the  votes  cast  througliout  the  state,  as 
returned  to  them  from  the  boards  of  the  several  counties,  and 
to  declare  the  result  of  such  computation.  It  is  but  a  part  of 
the  machinery  constructed  by  the  legislature  for  the  purpose 
of  determining  and  declaring  the  result  of  the  votes  cast  at 
the  election.  It  is  a  very  essential  part  of  the  system  devised 
for  conducting  elections  by  ballot ;  but  its  importance  consists 
only  in  the  fact  that  it  is  the  mode  selected  for  the  determinar 
tion  and  the  declaration  of  the  final  results.  To  imply  the 
possession  of  a  power  to  determine  otherwise  than  upon  the 
evidence,  which  the  statute  provides  for ;  to  invest  this  board, 
so  manifestly  created  for  the  fulfillment  of  a  mere  ministerial 
function,  with  any  judicial  powers,  would  be  counter  to  the 
plain  terms  of  the  statute.  In  a  government  resting  upon 
universal  suffrage,  the  purity  of  the  ballot  and  a  correct  count, 
and  an  exact  return  of  the  votes  cast  and  counted,  made  in 
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strict  compliance  with  the  law  enacted  by  the  legislature  for 
the  conduct  of  elections,  are  essential  conditions.  To  invest  a 
body,  which  has  been  selected  and  created  as  a  mode  for  ascer- 
taining and  declaring  the  general  results  of  elections,  with 
power  to  determine  questions  concerning  the  conduct  or  legal- 
ity of  an  election,  would,  in  my  judgment,  go  far  towards 
attacking  one  of  those  conditions  and  would  be  contrary  to 
public  policy. 

The  Constitution  provides  for  elections  by  ballot  and  the 
legislature  enacts  laws  respecting  such  elections  and  prescribes 
the  mode  of  declaring  and  certifying  the  result  For  the 
settlement  of  contests  over  elections  courts  exist,  with  ade- 
quate powers  to  investigate  the  causes  of  complaints,  and  for 
that  end  to  take  proofs  and  to  adjudge  accordingly  ;  while  ag 
to  the  elections,  returns  and  qualifications  of  its  own  members, 
each  house  of  the  legislature  shall  judge.  These  boards  of 
canvassers  derive  tlieir  powers  strictly  from  the  statute.  They 
cannot  hear  or  consider  evidence  outside  of  the  returns.  They 
are  restricted  by  the  law  of  their  creation  to  certain  prescribed 
functions,  and  in  their  fulfillment  they  act  under  the  written 
commands  of  the  statute. 

As  long  ago  as  tlie  case  of  PeopU  v.  €ooh  (8  N.  Y.  67),  in 
this  court,  it  was  said  by  Judge  Willard  that  "  the  legislatm^ 
has  not  clothed  either  the  state  officers,  or  the  subordinate 
boards  of  inspection,  with  power  to  hear  and  determine,  by 
the  means  of  evidence  almnde  the  return,  the  intention  of 
the  voters.  The  strictness  with  which  these  boards  should  be 
held  to  the  record  before  them  is  dictated  by  sound  policy 
and  enlightened  wisdom."  And  again,  speaking  with  refer- 
ence to  the  acts  of  boards  of  county  canvassers,  the  same  judge 
said  that,  "  with  a  regular  return  from  the  district  inspectors, 
which  is  fair  on  its  face,  they  have  no  right  to  go  behind  it 
*  *  *  they  must  act  upon  it  as  a  regular  return  and  leave 
the  parties  aggrieved  to  their  remedy  through  the  courts  of 
justice."  The  law,  in  the  respects  we  are  considering,  was  the 
same  then  as  it  is  to-day. 

The  views  we  have  expressed  in  this  opinion,  concerning  the 
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tnctions  of  &  board  of  canvaeeere,  lead  to  the  conclusion,  in 
is  caee,  that  the  state  board  was  without  any  power  to  regard, 
'  to  act  npon  anything  before  them,  in  relation  to  the  election 
■r  senator  in  the  sixteenth  senatorial  district,  except  those 
irtified  statements  which  the  county  boards  were  directed  by 
e  statute  to  make.  The  alleged  facts  in  the  affldavite  and  in 
e  protest  of  Mr.  Collins,  accompanying  the  official  returns 

the  county  board,  are  not  snch  as  the  board  of  state  can- 
issers  can  consider ;  or  as  should  have  been  transmitted  to 
e  state  officers.  So  far  as  they  relate  to  violations  of  the 
ection  law,  they  may  be  made  the  subject  of  criminal  pro- 
edings,  and  so  far  as  they  attack  the  legality  or  validity  of 
e  relator's  election,  they  may  be  made  the  subject  of  a  con- 
st before  the  senate ;  which  body  possesses  full  jurisdiction 

hear  and  determine  such  contests. 

For  the  reasons  which  have  been  given,  the  order  appealed 

om  should  be  affirmed. 

411  concur,  Andrews  and  Finch,  JJ.,  in  result. 

Order  affirmed. 


SE  People  ex  reL  David  A.  Munbo,  Jr.,  Kespondoiif,  v. 
The  Boabd  of  County  Cahvassees  of  Onondaga  Coumtt, 
Appellant. 

bere  the  sample  ballots  Attached  to  a  return  of  iDspeclora  of  election  to 
the  board  of  countj  canvassers  show  that  tbe  candidate  was  correctly 
oamed  In  tlie  ballots,  but  through  mistake  or  clerical  error  thej  are 
returned  in  a  name  differing  sligbtlj  in  the  spelling  or  in  some  other 
particular,  upon  refusal  of  the  said  board  to  send  back  the  return  for 
correction,  the  candidate  is  entitled  to  a  mandamus  requiring  it  so  to  do 
before  canvassing  the  vote. 

le  rule  that  the  statement  of  votes  cast  for  a  candidate,  written  as  required 
bj  the  statute,  upon  a  sample  ballot  attached  to  the  return,  ma;  not  be 
used  by  the  board  of  county  canvassers  as  the  correct  statement,  when  it 
differs  from  the  statement  of  such  vote  given  in  the  body  of  the  return, 
but  that  the  latter  must  govern,  does  not  preclude  the  board,  when  it  is. 
material  to  determine  tlie  correct  name  of  the  person  voted  for,  from 
Inspecting  the  sample  ballot. 
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Where,  however,  upon  application  for  a  mandamus  compelling  the  return 
for  correction  of  a  number  of  returns  so  defective,  it  appeared  that  the 
indorsement  upon  the  official  ballots  used  and  voted  in  some  of  the  elec- 
tion districts  which  contained  the  name  of  the  candidate  upon  whose 
relation  the  application  was  made  were  defective  in  that  the  number  of 
the  election  district  was  not  stated  therein,  but  instead  thereof  that  of 
another  district,  held  (Andrews,  Finch  and  Peckham,  JJ.,  dissent- 
ing), that  a  provision  in  the  order  granting  the  writ  requiring  the 
county  canvassers  when  the  erroneous  returns  were  corrected,  to  proceed 
and  canvass  the  vote  as  it  appeared  on  the  face  of  the  returns,  and 
declare  the  result,  was  error. 

(Argued  December  15,  1801;  decided  December  29,  1801.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  8, 
1891,  which  affirmed  an  order  of  Special  Term  granting  a 
peremptory  writ  of  mandamus,  the  nature  of  which  and  the 
facts,  so  far  as  material,  are  stated  in  the  opinion. 

Louis  Marshall  for  appellants.  The  board  of  county  can- 
vassers were  not  bound  to  allow  ^otes  returned  as  having  been 
cast  for  David  A.  Munro,  D.  A.  Monro  or  D.  A.  Munro,  Jr., 
in  favor  of  the  relator,  David  A.  Munro,  Jr.  {People  v.  Fer- 
guson, 8  Cow.  102 ;  People  v.  Cook,  8  N.  Y.  67,  80  \  Kortz 
V.  Canvassers,  12  Abb.  [N.  C]  84;  Clark  v.  JSd.  of  Exam- 
iners, 126  Mass.  282 ;  People  v.  Seaman,  5  Den.  409 ;  Opinion 
of  Justices,  64  Me.  596 ;  People  v.  Tisdale,  1  Doug.  69 ; 
People  V.  Cicott,  16  Mich.  283.)  The  board  of  county  can- 
vassers having  declared  by  several  resolutions  that  the  returns 
from  the  first  assembly  district  did  not  require  correction,  and 
that  they  did  not  consider  that  there  were  any  clerical  errors 
therein,  the  court  did  not  possess  the  power  to  command  them 
to  make  such  decision.  {People  ex  rel.  v.  Leonard,  74  N.  Y. 
443 ;  14  Am.  &  Eng.  Encycl.  of  Law,  140 ;  People  v.  Super- 
visors, 12  Johns.  415 ;  United  States  v.  Outhrie,  7  How.  [U. 
S.]  284 ;  Board  of  Liquidation  v.  McConib,  2  Otto,  541 ; 
Secretary  v.  McGarrahan,  9  Wall.  398 ;  Peoples,  AUy, -Gen- 
eral, 22  Barb.  114 ;  People  ex  rel.  Demarest  v.  Fairchild,  67 
N.  Y.  334 ;  Commissioner  of  Patents  v.  WhiUeyy  4  Wall. 
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522;  HowUnd  v.  Eldi-idge,  43  N.  Y.  45 
Francia  v.  Common  C'ouncU,  78  id.  39 ;  /*< 
aJ/e  Xy/i.  Ine.  Society  v.  Chapifi,  108  id.  61 
MiUard  v.  Chapin,  104  id.  96 ;  /'^jj^e  v.  J 
[N.  C]  252 ;  Pe<ypU  v.  Cmtracting  Bd., 
id.  382 ;  People  ex  rel.  v.  lieardon,  49  Hue 
rd.  V.  5(i.  ^  f(i»«a*(f«'«,  126  N.  Y.  39: 
Abb.  Pr.  [N.  S.]  203 ;  People  ex  rel.  v.  Bel 

WiUiam  P.  GooddU  ivit  respondent.  T^ 
canvaasers  have  refuBed  or  neglected  to  \ 
required  of  them,  they  may  be  required  by 
fonn  it  "They  cannot  by  their  neglect 
impoBing  duties  upon  tliem."  {People  v. 
Y.  318 ;  People  ex  rel.  Smith  v.  Schiellien, 
ping  on  Mandamus,  11 ;  People  v.  Cook,  8 
V.  Board  of  Canvassers,  12  Abb.  [N.  C]  8- 
Case,  126  N.  Y.  392;  chap.  130,  Laws  of 
Laws  of  1844 ;  People  ex  rd.  v.  Board  of  i. 
Y.  401.)  But  even  if  the  language  of  the  ai 
aive  merely  it  would,  in  tliis  case,  be  conetr 
and  tlie  execution  of  the  power  insisted  on 
damns.  {People  ex  rel.  v.  Board  of  Sup 
401 ;  Tapping  on  Mandamus,  14.)  Tlie  bo 
should  have  counted  tiie  votes  cast  for  Da 
A.  Munro,  D.  A.  Munro,  Jr.,  in  favor  of  i 
Munro,  Jr.  {§§  5,  8,  10,  11,  16,  20,  chap.  2 
chap.  296,  Laws  of  1891 ;  Election  Cot 
Inspectors  of  election  mnst  accurately  sta 
names  and  Imllots  the  electors  actually  \ 
[N.  C]  98.)  The  undisputed  evidence  ap 
face  of  the  returns  (including  the  body  of  tl 
sample  ballots  and  indorsement  thereon)  con 
notoriety  and  presumptive  knowledge  that  Da 
was  the  regularly  nominated  Republican  can( 
of  assembly  in  tlie  first  assembly  district,  an( 
of  the  returns  in  the  districts  referred  to  lit 
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with  being  a  candidate  or  with  having  received  a  single  vote, 
while  every  sample  ballot  attached  to  said  returns  gave  him 
all  the  Kepublican  votes  in  said  district,  furnished  ample 
ground  for  granting  said  order  and  the  issuing  of  the  writ 
thereon.  {People  ex  rel.  v.  Boa/td  of  CanvasacrSj  12  Abb.  [N. 
C]  95,  103.) 

O'Brien,  J.  The  order  appealed  from  directed  a  man- 
damus to  issue  upon  the  petition  of  the  relator  to  the  board 
of  county  canvassers  of  Onondaga  county  directing  and  com- 
manding them  to  cause  certain  statements  of  the  vote  for 
member  of  assembly  in  the  first  assembly  district  of  Onondaga 
county  cast  at  the  general  election  on  the  third  day  of  Novem- 
ber last  to  be  sent  back  to  the  board  of  inspectors  of  elec- 
tion in  certain  election  districts,  where  the  statement  and 
returns  made  by  said  inspectors,  containing  certain  errors 
of  a  clerical  nature,  should  be  corrected  before  the  state- 
ments are  canvassed  by  the  board  of  county  canvassers.  It 
appears  that  votes  are  returned  by  the  boards  of  inspectors  as 
having  been  cast  in  various  election  districts  in  the  assem- 
bly district  for  David  A.  Munro,  D.  A.  Munro  and  D.  A. 
Munro,  Jr.,  which  were  in  fact  cast  for  David  A.  Mimro, 
Jr.,  for  member  of  assembly  for  the  first  assembly  district  of 
Onondaga  county.  In  every  case  the  sample  ballots  returned 
by  the  various  boards  of  inspectors,  and  attached  to  their  state- 
ment of  the  result  of  the  vote  for  member  of  assembly  in 
these  several  election  districts,  show  that  the  ballots  were  all 
printed  with  the  name  of  David  A.  Munro,  Jr.,  and  in 
that  form  deposited  in  the  ballot-box,  but  that  by  mistake  the 
printed  blank  statements  used  by  the  inspectors  in  making 
their  return  contained  the  name  of  the  candidate  variously 
spelled  and  designated  as  above  mentioned.  David  A.  Munro, 
Jr.,  was  the  Republican  candidate  for  member  of  assembly 
in  the  first  assembly  district  and  he  claims  that  the  inspectors' 
returns  should  be  sent  back  to  them  for  coiTcction.  We  think 
that  upon  such  a  state  of  facts  a  mandamus  may  properly 
issue  to  the  county  canvassers  requiring  them  before  canvassing 
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the  vote  to  ^nd  such  retarns  as  contm 
the  board  of  inspectors  for  eorrectioi 
show  that  tliese  votes,  variously  returiM 
slightly  in  the  spelling  and  otherwise  fr 
were  really  cast  for  liim  and  the  correc 
is  fairly  within  the  purview  of  the  st« 
ch.  130,  title  5,  §  15.)  In  the  case  of  j 
Board  of  Canvassera  (126  N.  T.  392), 
nient  of  votes  cast,  required  by  the  stat 
sample  ballot,  could  not  be  used  by  tht 
the  correct  statement  of  the  votes  cast  i 
didate  when  it  contradicted  or  did  m 
ment  of  such  vote  embodied  by  the  ins] 
their  certificate,  but  that  the  latter  mas, 
vassing  and  declaring  the  vote  of  the 
principle  does  not  preclude  the  inspect" 
it  is  material  to  ascertain  the  kind  of  1 
rect  name  of  the  person  voted  for  or 
the  name,  from  inspecting  the  sample 
the  mandamus  issued  requires  more  to 
the  returns  containing  the  clerical  errors 
inspectors.  It  also  requires  the  county 
errors  are  corrected  to  proceed  to  < 
appears  on  the  face  of  Uie  statements 
We  have  held  in  the  case  of  People  ex 
of  Cmmty  Canva-asem  of  Onondaga  Cf. 
certain  votes  cast  in  some  of  the  elec 
be  counted.  That  part  of  the  order  < 
to  issue  commanding  the  county  ci 
inspectors'  returns  to  be  sent  back  to  thi 
the  clerical  errors  appearing  in  regard 
ing  should  be  affirmed,  but  the  rest  of  i 
board  to  canvass  should  be  reversed,  a 
modified  accordingly. 

All  concur,  except  Andrews,  Finch  i 
dissent  as  to  modification. 

Ordered  accordingly. 
SicKELs— Vol  LXXXI\'.        GO 
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y^  ^^/I-^vT"^^  People  of  the   State  of  New  Yobk,  Respondent,  v. 
^    The    N;ew   York,   Chicago    and    St.    Louis  Railroad 
Company,  Appellant. 

While  it  is  competent  for  the  legislature,  in  an  act  providing  for  the  con- 
solidation of  domestic  corporations,  to  declare  what  shall  be  the  status 
of  the  corporations  availing  themselves  of  its  provisions,  and  also  of  the 
consolidated  companies,  it  has  no  power  to  authorize  the  consolidation 
of  domestic  corporations  with  those  of  another  state,  without  the  consent 
of  the  legislature  of  that  state,  in  such  manner  as  to  vest,  in  case  of  such 
a  consolidation,  the  franchises,  rights  and  property  of  the  foreign  cor- 
poration in  the  consolidated  company,  or  to  authorize  any  change  or 
conversion  of  the  stock  of  the  constituent  corporations  into  the  stock 
of  the  consolidated  company,  or  to  confer  any  exclusive  authority  for 
their  consolidation. 

The  act  of  1869  (Chap.  917,  Laws  of  1869),  authorizing  the  consolidation 
of  certain  railroad  companies,  upon  such  a  consolidation,  regards  the 
consolidated  company  as  a  new  corporation;  but  where  the  proposed 
consolidation  is  of  a  domestic  corporation  and  one  of  another  state,  the 
consent  of  the  legislature  of  that  state  is  requisite  to  its  accomplishment. 

While,  therefore,  it  seerm  when  two  or  more  domestic  corporations  are  so 
consolidated,  the  resulting  entity  may  properly  be  said  to  be  a  corpora- 
tion "  incorporated  by  and  under  a  general  and  special  law  of  this  state," 
within  the  meaning  of  the  "act  to  tax  stock  corporations  for  the  privilege 
of  incorporation  "  (Chap.  143,  Laws  of  1886),  and  so  subject  to  the  tax 
imposed  by  said  act,  when  the  consolidation  is  of  a  domestic  corporation 
with  a  corporation  of  another  state  whose  legislature  haa  sanctioned 
such  a  consolidation,  as  the  new  corporation  owes  its  existence,  not  to 
the  state  law  alone,  but  to  the  concurrent  legislation  of  the  two  states, 
it  is  not  liable  to  such  tax. 

People  y.  JV:  F.,  C,  d  8t,  L.  R.  R.  Co.  (61  Hun,  66),  reversed. 

(Argued  October  27,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  May,  1891,  directing  a  judgment  in 
favor  of  plaintiff  upon  a  case  submitted  under  sections  1279- 
1281  of  the  Code  of  Civil  Procedure. 

The  case  was  submitted  to  the  General  Term  upon  an  agreed 
statement  of  facts  substantially  as  follows : 

The  New  York,  Chicago  and  St.  Louis  Railroad  Company 
was  organized  under  the  general  railroad  laws  of  New  York, 
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June  16,  1887,  with  a  capital  stock  of  $4,500,000.  ^he  rail- 
road extended  from  Buffalo  to  the  state  line  between  New. 
York  and  Pennsylvania,  Before  filing  the  certificate  of  incor- 
poration with  the  secretary  of  state,  $4,625,  being  one-eighth 
of  one  per  centum  upon  the  amount  of  capital  stock,  was  paid 
to  the  state  treasurer,  aa  required  by  section  1  of  chapter  143  of 
the  Laws  of  1886. 

On  the  15th  day  of  August,  1887,  an  agreement  for  the  con- 
solidation of  the  above-named  company  with  a  company  organ- 
ized under  the  laws  of  Pennsylvania,  owning  a  railroad  extend- 
ing from  the  westerly  terminus  of  the  above-named  company's 
railroad  to  the  westerly  line  of  Pennsylvania,  and  having  a 
capital  stock  of  $3,000,000,  was  filed  with  the  secretary  of 
state.  No  tax  was  required  to  be  paid  before  the  agreement 
for  consolidation  was  filed,  and  none  was  in  fact  paid.  The 
agreement  provided  that  the  consolidated  corporation  should 
be  called  the  New  York,  Chicago  and  St.  Louis  Railroad 
Company. 

On  the  27th  day  of  September,  1887,  an  agreement  for  the 
consolidation  of  the  last-named  company  with  companies 
organized  under  tlie  laws  of  Ohio  and  Indiana,  owning  rail- 
roads extending  from  the  westerly  line  of  the  New  York, 
Chicago  and  St.  Louis  Railroad  Company's  railroad  to  the 
westerly  line  of  Indiana,  and  having  together  a  capital  stock 
of  $22,500,000,  was  filed  with  the  secretary  of  state.  No  tax 
was  required  to  be  paid  before  the  agreement  for  consolidation 
was  filed,  and  none  was  in  fact  paid.  The  agreement  provided 
that  the  consolidated  corporation  should  be  called  the  New 
York,  Chicago  and  St.  Louis  Railroad  Company. 

The  capital  stock  of  the  first  consolidated  corporation  was 
declared  to  be  $7,500,000,  which  was  the  same  as  the  aggre- 
gate  capital  of  the  New  York  and  Pennsylvania  corporations, 
and  the  capital  stock  of  the  second  consolidated  corporation  — 
the  defendant  —  was  declared  to  be  $30,000,000,  wliicli  was 
the  same  as  the  aggregate  capital  of  the  New  York,  Pennsyl- 
vania, Ohio  and  Indiana  companies. 

The  consolidation  was  effected,  as  far  as  the  state  of  New 
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York  was  concerned,  under  the  provisions  of  chapter  917  of  the 
Laws  of  1869. 

The  question  now  presented  is  whether  the  defendant  must 
pay  a  tax  of  one-eighth  of  one  per  centum  upon  the  amounts 
mentioned  in  the  agreements  of  consolidation  as  the  capital 
stock  of  the  consolidated  companies;  or,  what  is  the  same 
thing,  upon  the  aggregate  capital  stock  of  the  New  York  and 
Pennsylvania  companies  which  entered  into  the  first  agreement, 
and  of  the  New  York,  Pennsylvania,  Ohio  and  Indiana 
companies  which  entered  into  the  second  agreement. 

Upon  these  facts  judgment  was  rendered  against  the  defend- 
ant for  $57,856.25,  which  is  one-eighth  of  one  per  centum 
upon  the  aggregate  capital  stock  above  mentioned  ;  and  it  was 
also  adjudged  that  defendant  should  be  restrained  from 
exercising  any  corporate  powers  until  that  amoimt  should  be 
paid. 

Further  facts  are  stated  in  the  opinion. 

Samuel  E,  WiUiamaon  for  appellant.  If  the  new  company, 
resulting  from  the  consolidation  of  a  railroad  company  organ- 
ized under  the  laws  of  this  state  with  a  railroad  organized 
under  the  laws  of  another  state,  is  a  corporation  in  any  sense, 
it  is  not  a  corporation  "  incorporated  by  or  under  any  general 
or  special  law  of  this  state,"  within  the  meaning  of  chapter 
143  of  the  Laws  of  1886.  {0.  i&  M.  R,  Co,  v.  People,  133 
111.  467;  a  cfe  N.  W.  Co.  v.  Auditor-GenL,  53  Mich.  79;  46 
id.  225  ;  Laws  of  1869,  chap.  917,  §  6.)  The  consolidation  of 
raih'oad  conpanies  organized  under  the  laws  of  several  states 
does  not  effect  the  incorporation  of  a  new  company  in  all  or 
any  of  the  states,  and,  therefore,  the  defendant  is  not  liable  for 
the  organization  tax  claimed.  (State  y.  A.  <&  N.  B,  Co,^  24 
Neb.  143 ;  C  R.  R.  Co.  v.  Ge(yrgi<i,  22  U.  S.  665 ;  Shields 
V.  Ohio,  95  id.  319 ;  7?.  R,  Co.  v.  Georgia,  98  id.  359 ;  R. 
R,  Co.  V.  Maine^  96  id.  499;  Meyer  y.  Johnston,  64  Ala. 
603;  Jones  v.  F.  R.  R.  Co.,  50  Hun,  310;  Day  v.  War- 
cester,  151  Mass.  302 ;  N.  &  C.  B.  Co.  v.  Woo}^,  78  Ky. 
1)23;  X.  R.  R.  Co.  v.  B.  &  L.  R.  R.  Co.,  136  V.  S.  356; 
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Jones  on  Mort.  §§  361,  363 ;  WiUiama  v.  W.  U.  T.  Co.,  93 
N.  Y.  162.)  If  the  defendant  is  liable  for  an  organization 
tax,  it  is  liable  only  for  one-eighth  of  one  per  cent  of  the 
capital  stock  authorized  by  this  state,  which  in  the  case  of 
each  consolidation  is  the  amount  of  the  capital  of  the  con- 
stituent company  incorporated  in  this  state.  (46  Mich.  224.) 
If  the  statute  makes  the  defendant  liable  for  a  franchise  tax 
upon  that  part  of  the  capital  stock  represented  only  by  the 
property  of  constituent  companies  organized  under  the  laws 
of  other  states,  it  is  void,  as  being  in  conflict  with  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
State,  {State  Treasurer  v.  Auditor-Gerd,,  46  Mich.  224 ; 
B.  R,  Co.  V.  Pennsylvania,  15  Wall.  300 ;  R.  R.  Co.  v.  Jach- 
son,  7  id.  262.)  The  state  is  not  entitled  to  a  money  judgment 
for  the  tax  and  interest.     {People  v.  Cook,  110  N.  Y.  443.) 

Charles  F.  Tabor,  Attorney-General,  for  respondent.  Upon 
filing  the  papers  constituting  the  agreement  and  proceedings 
for  the  consolidation  of  the  New  York,  Chicago  and  St. 
Louis  Kailroad  Company  No.  2,  and  of  the  Cleveland  and 
State  Line  Kailroad  Company,  and  the  Fort  Wayne  and  Illi- 
nois Railroad  Company,  a  new  corporation  was  created  also 
called  the  New  York,  Chicago  and  St.  Louis  Railroad  Com- 
pany, the  defendant  in  this  action,  which  was  incorporated 
under  and  by  virtue  of  the  laws  of  the  state  of  New  York, 
and  as  such  became  liable  to  pay  the  organization  tax  imposed 
by  the  act  of  1886.  {People  ex  rel.  v.  Cook,  10  N.  Y.  S. 
R.  650;  110  N.  Y.  443;  McMaJum  v.  Morrison,  16  Ind. 
172;  R.  (6  M.  R.  R.  Co.  v.  F.  L.  <&  T  Co.,  49  111.  349; 
A.  c&  R.  A.  Z.  Co.  V.  State,  63  6a.  483;  Stale  of  Ohio 
V.  Sherman,  22  Ohio,  411 ;  Ridgeway  Township  v.  Gris- 
wold,  1  McCrary,  161 ;  Clearwater  v.  Meredith,  1  Wall.  25  ; 
Shields  v.  Ohio,  95  U.  S.  319 ;  R.  R.  Co.  v.  Maine,  96  id. 
499 ;  R.  R.  Co.  v.  Georgia,  98  id.  359 ;  St.  Louis  Ry.  Co. 
V.  Berry,  113  id.  465;  P.  C.  Co.  v.  M.  P.  R.  R.  Co.,  115 
id.  594 ;  People  v.  Rice,  57  Hun,  486.)  The  defendant  is, 
in  fact,  a  new  corporation.    (3  R.  S.  [8th  ed.]  1723.)   Powers 
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of  a  corporation  organized  under  a  legislative  charter  are 
only  such  as  the  statute  confers,  and  the  enumeration  of 
them  implies  the  exclusion  of  all  others.  {AhboU  v.  J.  R, 
R,  Co.,  80  K  Y.  27 ;  Thmia^i  v.  R,  R.  Co,,  101  U.  S.  71 ; 
C  T.  Co.  V.  P.  P.  C.  Co.,  139  id.  24.)  Sections  1  and  6 
of  ihe  act  of  1869  clearly  show  that  the  legislature  intended 
to  include  foreign  corporations  as  well  as  domestic  corpora- 
tions among  the  corporations  entitled  to  the  benefits  of  the 
provisions  of  this  act.  No  constitutional  objection  lies  in  the 
way  of  a  legislative  body  prescribing  any  mode  of  measure- 
ment to  determine  the  amount  it  will  charge  for  the  privi- 
leges it  bestows.  {11.  Ins.  Co.  v.  Neio  York,  134  II.  S. 
600 ;  DoyU  v.  C  Ins.  Co.,  94  id.  535 ;  Ne%o  York  v.  MUn, 
11  Pet.  139;  Presser  v.  Illinois,  116  U.  8.  268;  Emhiry 
V.  Conner,  3  N.  Y.  511 ;  Sherman  v.  McKeon,  38  id.  267 ; 
Phyfe  V.  Elmira,  45  id.  103 ;  PeopU  v.  Cook,  110  id.  449.) 
This  court  having  already  determined  the  effect  upon  domestic 
corporations  consolidating  under  statutes  similar  to  that  of 
1859,  no  other  or  diflferent  rule  can  or  ought  to  be  adopted 
in  construing  the  statute  of  1869  so  far  as  it  applies  to  corpora- 
tions of  other  states  consolidating  with  domestic  corporations 
of  this  state.  {P.  Co.  v.  S.  L.  &  A.  R.  R.  Co.,  113  U.  S. 
296 ;  M.,  etc.,  R.  R.  Co.  v.  Al^ama,  107  id.  584 ;  Clark 
V.  Barnard,  108  id.  451 ;  R.  R.  Co.  v.  Harris,  12  Wall 
82;  R.  R.  Co.  y.Whitton,  13  id.  270;  R.  R.  Co.  y.  Vance, 
96  U.  S.  450;  M.  <&  C.  R.  R.  Co.  v.  Alaiama,  107  id. 
581.)  The  liability  of  the  defendant  is  not  affected  by  the 
provisions  of  the  sixth  section  of  the  act  of  1869.  (Laws  of 
1886,  chap.  143 ;  People  v.  K  T.  Co.,  96  N.  Y.  387 ;  People 
V.  n.  S.  Co.,  105  id.  76.) 

Andrews,  J.  This  case  depends  upon  the  question  whether 
the  defendant  is,  within  the  meaning  of  chapter  143  of  the 
Laws  of  1886,  a  corporation  "  incorporated  by  or  under  any 
general  or  special  law  of  this  state."  The  act  of  1886,  is 
entitled  "  An  act  to  tax  stock  corporations  for  the  privilege  of 
organization."     The  material   part  of  the  first  section  is  aa 
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follows :  "  Section  1.  Every  corporation,  jointngtock  company 
or  association  incorporated  by  or  under  any  general  or  special 
taw  of  this  state,  having  capital  stock  divided  into  shares,  shall 
pay  to  the  state  treasurer,  for  the  use  of  the  state,  a  tax  of 
one-eighth  of  one  per  centum  upon  the  amount  of  capital  stock 
which  said  corporation,  joint^tock  company  or  association  is 
authorized  to  have,  and  a  like  tax  upon  any  subsequent  increase 
thereof.  The  said  tax  shall  be  due  and  payable  upon  the 
incorporation  of  said  corporation,  joint-stock  company  or 
association,  or  upon  the  increase  of  the  capital  thereof,  and  no 
such  corporation,  joint-stock  company  or  association  shall  have 
or  exercise  any  corporate  powers  until  the  said  tax  shall  have 
been  paid.  And  the  secretary  of  state  and  any  county  clerk 
shall  not  file  any  certificate  of  incorporation  or  articles  of 
association,  or  certify  or  give  any  certificate  to  any  such 
corporation,  joint-stock  company  or  association  until  he  is 
satisfied  that  the  said  tax  has  been  paid  to  the  state 
treasurer." 

The  original  corporation  in  this  state,  known  as  the  New 
York,  Chicago  &  St.  Louis  Bailroad  Company,  organized  in 
1887,  was  a  purely  domestic  corporation.  It  became  a  corpora- 
tion by  taking  the  proceedings  and  filing  its  articles  of  associar 
tion  prescribed  by  the  General  Eailroad  Act  of  1850.  It  paid 
the  organization  tax  on  its  capital  of  $4,500,000,  and  constructed 
its  road  from  Buffalo  to  the  Pennsylvania  state  line  as  authorized 
by  its  charter.  In  the  same  year  it  consolidated  with  the  Erie 
and  State  Line  Kailroad  Company,  a  Pennsylvania  corporation 
having  a  capital  of  $3,000,000.  The  consolidated  company 
took  the  name  of  the  New  York  corporation  and  its  capital 
stock  was  the  aggregate  of  the  capital  stock  of  the  two  con- 
stituent corporations,  viz.:  $7,500,000.  Later  in  the  same 
year  (1887)  the  first  consolidated  company  consolidated  with 
certain  railroad  corporations  then  existing  in  Ohio  and  Indiana, 
having  an  aggregate  capital  of  $22,500,000.  The  company 
resulting  from  the  second  consolidation  also  took  the  name  of 
the  "  New  York,  Chicago  &  St.  Louis  Railroad  Company," 
the  aggregate  capital  of  which  was  $30,000,000,  which  was  the 
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gum  of  the  combined  capital  of  all  the  constituent  com] 
The  aeveral  roads  thus  consolidated  fonned  a  continuoi 
of  rulroad  extending  from  Buffalo  in  this  state  to  Chic 
the  state  of  Illinois. 

The  claim  on  the  part  of  the  people  is  that  these  con 
tions  having  been  efEected  under  the  authority  of  chapt< 
of  the  Laws  of  1869,  entitled  "An  act  authorizing  th 
Bolidation  of  certain  railroad  companies,"  there  was  bj 
of  ea^A  act  a  new  incorporation  created  on  each  conBoli< 
and  that  tlie  resulting  company  was  a  corporation  "  incorp 
under  a  general  or  special  law  of  this  state,"  within  c 
143  of  the  Laws  of  1886,  and,  therefore,  bound  to  p 
organization  tax  imposed  by  that  act  The  state,  the 
demands  and  has  recovered  the  sum  of  $57,856.35,  w 
one-eighth  of  one  per  centum  on  $7,500,000,  the  capital 
first  consolidated  company,  and  one-eighth  of  one  per  c 
on  $30,000,000,  the  capital  of  the  second  consohdated  con 
with  interest  added.  By  the  judgment  below  the  si 
New  York  exacts  a  tax  on  the  portion  of  the  capital  st 
the  consolidated  company  contributed  by  the  Pennsy 
Ohio  and  Indiana  corporations,  of  about  $50,000,  for  th* 
l^;e  of  consolidation  with  the  New  York  corporation, 
is  required  by  the  true  constniction  of  tlie  act  of  18f 
judgment  must  be  affirmed,  however  unjust  or  impolit 
exaction  may  seem  to  be. 

As  a  tax  on  property,  it  would  be  clearly  invalid,  for 
by  Judge  Coolet  in  the  case  of  StaUi  Treasurer  v.  A\ 
General  (46  Mich.  224),  referring  to  a  consolidated  n 
from  Bu&lo  to  Chicago,  which  included  a  Michigan  m 
tion,  "  the  state  can  no  more  tax  the  whole  capital  whicl 
sents  the  track  from  Chicago  to  Buffalo,  the  rolling  atoc 
other  equipments,  tlian  it  can  tax  the  whole  track  and 
ments."  But  the  tax  imposed  by  the  act  of  1886,  beinj 
on  the  privilege  of  consolidation,  and  not  a  property  ta 
power  of  the  state  to  subject  corporations  avaihng  then 
of  the  act,  to  any  conditions  the  legislature  may  se- 
impose  cannot  be  questioned. 
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We  come,  then,  directly  to  the  questicn  whether  the  defend- 
ant is  a  corporation  "incorporated  by  or  under  any  general  or 
special  law  of  this  state,*"  within  the  meaning  of  the  act  of 
1886.  The  only  incorpprating  act  of  this  state  to  which  the 
incorporation  of  the  defendant  can  be  referred,  is  the  consoli- 
dation act  of  1869.  That  act  provides  in  great  detail  for  the 
consolidation  of  railroad  corporations  "organized  undei*  the 
laws  of  this  state,  or  of  this  state  and  any  other  state,"  oper- 
ating a  railroad  either  wholly  within,  or  partly  within  and 
partly  without  the  state,  and  forming  a  continuous  or  con- 
nected line  of  railway.  The  first  section  authorizes  roads  so 
situated  to  merge  and  consolidate  their  "  capital  stock,  fran- 
chises and  property."  The  second  section  prescribes  that  the 
consoUdation  shall  be  effected  by  means  of  an  agreement 
between  the  constituent  companies,  which  shall  prescribe  the 
means  and  conditions  of  the  consolidation,  the  name  of  the 
*'  new  "  corporation,  the  names  of  the  first  directors  and  officers, 
the  number  of  shares  of  the  capital  stock  and  the  amount  and  ^ 
par  value  thereof,  and  the  manner  of  converting  the  capital 
stock  of  the  constituent  companies  into  that  of  the  new  corpo- 
ration, with  a  proviso  that  in  no  case  shall  the  capital  stock  of 
the  company  formed  by  the  consolidation  exceed  the  aggre- 
gate sum  of  the  capital  stock  of  the  companies  so  consolidated, 
and  the  section  provides  that  the  agreement  of  consolidation, 
when  made  and  certified,  shall  be  filed  in  the  oflSce  of  the  sec- 
retary of  state.  The  third  section  declares  that  on  perfecting, 
and  filing  the  agreement,  the  "  parties  hereto  shall  be  deemed 
and  taken  to  be  one  corporation  by  the  name  provided  in  said 
agreement,  but  that  such  act  of  consolidation  shall  not  release 
such  new  corporation  from  any  of  the  restrictions,  disabilities 
or  duties  of  the  several  corporations  so  consolidated."  The 
fourth  section  purports  to  vest  in  the  "new  corporation" 
the  rights,  privileges  and  franchises,  and  all  property,  real 
and  personal,  debts  and  stock  subscriptions  of  the  corpo- 
rations so  consolidated.  The  fifth  section  continues  the  con- 
stituent companies  in  existence  to  preserve  the  rights  and  liens 
of  creditors,  and  authorizes  suits  to  be  maintained  against  the 
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their  provisions,  and  also  of  the  consolidated  company. 
Whether  the  new  consolidation  shall  create  a  mere  business 
union  between  the  constituent  companies,  leaving  them  in 
existence  as  corporations,  or  whether  it  shall  Operate  as  a  sur- 
render of  the  corporate  franchises  and  an  extinguishment  of 
their  corporate  existence,  and  as  creating  a  new  corporation 
combining  to  the  extent  permitted  by  the  act,  the  powers  of 
the  corporations  out  of  which  it  was  formed,  and  vesting  in  it 
the  property  of  the  constituent  companies,  depends  upon  the 
legislative  intention.  Where  under  the  act  the  result  of  the 
consolidation  is  a  new  corporation  in  place  of  two  or  more 
domestic  corporations,  the  resulting  entity  may  properly  be 
said  to  be  a  corporation  "  incorporated  by  or  under  a  general 
or  special  law  of  this  state,"  and,  therefore,  subject  to  the 
organization  tax  prescribed  by  chapter  143  of  the  Laws  of 
1886. 

But  the  constituent  companies  which  were  united  to  form 
"  The  New  York,  Chicago  and  St  Louis  Eailroad  Company," 
with  the  exception  of  the  New  York  company  of  the  same 
name,  were  not  domestic  corporations.  Their  corporate  powers 
and  life  were  derived  from  the  legislatures  of  other  states. 
They  were  and  are  in  no  respect  subject  to  the  laws  of  this 
state,  but  wholly  and  exclusively  to  the  laws  of  their  domicile. 
It  was  under  those  laws  that  the  respective  roads  were  con- 
structed and  operated.  The  laws  of  their  jurisdictions  fixed 
their  capital,  conferred  and  defined  their  franchises  and  powers, 
and  their  power  to  enter  into  any  consolidation  with  other 
roads,  either  within  or  without  the  states  which  incorporated 
them,  depended  upon  the  affirmative  grant  of  such  power  by 
the  stat«  creating  them.  The  Consolidation  Act  of  1869,  it  is 
true,  assumes  upon  the  consolidation  not  only  of  domestic  cor- 
porations, but  of  corporations  of  different  states,  to  transfer  to 
and  vest  in  the  consolidated  company  formed  under  its  pro- 
visions all  the  "  rights,  privileges,  exemptions  and  franchises 
and  property  "  of  each  of  the  constituent  companies.  But  the 
legislature  of  this  state  was  impotent  alone  to  accomplish  this 
result.     It  could  not  vest  the  franchises,  rights  and  property 
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erai  (46  MicL.  32i) ;  db  N.  W.  Railway  Co.  v.  Aud.-Oenl. 
<53  id.  79),  and  0.  (&  M.  Railway  Co.  v.  Pet^U  (123  III  46T).  ■ 

We  desire  to  refer  also  to  the  dissenting  opinion  of  Landon, 
J,,  in  the  court  below. 

The  judgment  of  the  General  Term  should  be  reversed  and 
jtidgnieDt  ordered  for  the  defendant  on  the  case  presented. 

All  concnr. 

Judgment  reversed 


Rebecca  M.  E.  Quaceenbcsh  v.  Itf  akia  O'Hark  et  al. 

Sylvamcs  T.  Cannon,  Respondent,  v.  Geoboe  W.  "Washbden 
et  al.,  Appellanta 

The  court  may  not  release  a  lien,  without  actual  payment,  merely  because 
Ute  bolder  thereof  has  ulao  a  lien  upon  other  property,  to  nbkh  he  maf 
resort  for  the  satisfactiun  of  his  debt,  and  which  the  proof  shows  is  suf- 
ficient for  that  purpose. 

Upouapplication  for  surplus  moneys  ariaing  on  foreclosure  sale,  it  appeared 
that  there  were  two  mortgages  which  were  lleos  upon  the  premises  sold 
subsequent  to  the  murtga^rc  foreclosed;  the  senior  one  alao  covered  other 
lundB,  which  the  proof  showed  and  the  referee  found  wercof  value  more 
than  sufficient  to  satisfy  tiie  mortgage,  and  the  junior  mortgage  only 
covered  those  preiniscs.  HHil,  that  the  court  had  no  power  to  displace 
the  prior  lien  in  favor  of  the  jimior  mortgage,  and  lo  compel  the  owner 
of  the  former  to  resort  to  thootherlandscoveredby  it  to  obtain  payment. 

As  to  whether,  if  the  owner  of  the  junior  mortgage  had  offered  to  pay  the 
prior  one  and  demanded  an  assignment  of  it,  be  could  have  been  subro- 
gated to  alt  the  rights  of  its  owner  as  against  the  other  real  estate,  quiXTe. 

Reported  below.  61  Hun,  388. 


(Submitted  November  80,  1891;  decided  Januarys 


a.) 


Appeal  from  order  of  the  G-eneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  16,  1891, 
which  affirmed  an  order  of  Special  Term  confirming  the  report 
of  a  referee  aa  to  the  distribution  of  surplus  moneys. 

The  substance  of  the  order  and  the  facta,  so  far  as  material, 
are  set  forth  in  the  opinion. 

Earley  <&  Prendergast  for  appellants.  Tlie  $2,000  mortgage 
ander  which  Cannon  claims,  but  which  Steers,  in  fact,  holds, 
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1  Beasley  (N.  J.)  165 ;  Cheesehrough  v.  MUlard^  1  Johns.  Ch. 
409 ;  Reynolds  v.  Tooker,  18  Wend.  591.) 

Samuel  UrUermyer  and  Moses  Weinman  for  Murray  Hill 
Bank,  respondent.  The  equities  of  the  Murray  Hill  Bank  are 
superior  to  those  of  Washburn  &  Barnes  and  of  Steers.  In 
marshaling  the  securities,  as  between  Washburn  &  Barnes  on 
the  one  hand  and  Cannon  and  Steers  on  the  other,  the  court 
should  not  trench  upon  or  prejudice  the  rights  of  the  Murray 
Hill  Bank.  {Berry  v.  Ins.  Co,^  2  Johns.  Ch.  603 ;  Grosvenor 
V.  AUen^  9  Paige,  74 ;  Pom.  Eq.  Juris.  1414 ;  Evertsoii  v. 
Booth,  19  Johns.  486,  493  ;  Woolcocks  v.  Hart,  1  Paige,  185  ; 
Je}'vis  V.  Smith,  7  Abb.  Pr.  [N.  S.]  217 ;  Leih  v.  Streibling, 
51  Md.  285 ;  J/a;r  v.  Lewis,  31  Ark.  203 ;  Bispham  on  Equity, 
403 ;  Reynolds  v.  Tooher,  18  Wend.  591 ;  Ayers  v.  Husted, 
15  Conn.  504;  John  v.  Reardon,  11  Md.  465.)  The  rule  of 
selling  separate  parcels  covered  by  a  mortgage  in  the  inverse 
order  of  alienation  cannot  be  invoked.  But  if  the  property 
included  in  the  Cannon  mortgage  be  so  applied,  the  Second 
avenue  property  would  be  liable  in  the  first  instance.  (Pom. 
Eq.  Juris;  §  1225  ;  Chapmun  v.  West,  17  K  Y.  125  ;  N.  Y.  L. 
Ins.  Co.  V.  Cutler,  3  Sandf .  Ch.  176 ;  Z.  F.  F.  Ins.  Co.  v. 
BiU,  22  Barb.  54.) 

O'Brien,  J.  The  order  appealed  from  disposed  of  surplus 
moneys  amounting  to  the  sum  of  $2,737.75,  arising  upon  the 
foreclosure  of  a  mortgage  made  by  the  defendant  to  one  Eliza- 
beth Hillenbrand,  February  28, 1884,  and  recorded  the  follow- 
ing day.  It  was  subsequently  assigned  to  the  plaintiff  and 
covers  certain  premises  on  Second  avenue  in  the  city  of  New 
York.  The  controversy  in  regard  to  the  surplus  was  between 
the  defendant  Cannon  on  the  one  hand  and  the  defendants 
Washburn  &  Barnes  on  the  other.  The  referee  reported  that 
Cannon  was  entitled  to  have  his  claim  paid  out  of  the  fund 
first,  and  this  report  was  confirmed  at  the  Special  Term,  and 
the  order  of  that  court  affirmed  at  General  Term.  Washburn 
&  Barnes  are  the  only  parties  who  appeal  to  this  court. 
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street  and  West  Tliird  street  property  are  not  parties  to  this 
action.  Had  all  the  parties  interested  in  these  two  pieces  of 
property  been  made  parties  to  this  action,  and  all  the  property 
sold  and  the  proceeds  in  court,  it  is  possible  that  a  court  of 
equity  could  apply  the  doctrine  of  sale  in  the  inverse  order  of 
alienation,  or  would  so  marshal  the  securities  as  to  accomplish 
the  purpose  which  Washburn  &  Barnes  seek  to  attain  in  these 
proceedings.  {BurcheU  v.  Osborne^  119  N.  Y.  486.)  But  that 
must  be  done  in  an  action  for  that  purpose  where  the  whole 
fund  resulting  from  the  sale  of  all  the  pieces  of  property  is 
under  the  control  of  the  court,  and  all  the  parties  interested 
are  before  it.  There  is  no  room  for  the  application  in  a  pro- 
ceeding like  this,  and  upon  facts  such  as  exist  here,  of  tlie 
equitable  rule  that  where  a  creditor  has  a  double  fund  to  which 
lie  may  resort  for  satisfaction  of  his  debt,  and  another  creditor 
has  only  one  of  these  funds,  the  first  creditor  will  be  required 
prhnarUy  to  resort  to  that  fund  for  the  satisfaction  of  his  debt, 
over  which  he  has  the  exclusive  control.  That  rule,  of  course, 
implies  the  right  of  the  creditor  with  tlie  double  fund  or 
security  to  appropriate  both  funds  if  necessary.  The  attempt 
is  made  in  this  proceeding  to  displace  the  prior  lien  of  Cannon 
not  by  payment,  but  by  proof  which,  it  is  claimed,  shows  that 
tha  remaining  two  pieces  of  property  are  sufficient  to  pay  the 
debt.  But  the  owner  of  a  mortgage  cannot  be  deprived  of  his 
lien  on  the  application,  in  a  proceeding  like  this,  of  a  junior 
mortgagee  upon  proof,  however  strong  or  apparently  conclu- 
sive, that  he  still  has  sufficient  property  to  pay  his  debt.  The 
court  cannot  release  a  lien  without  actual  payment  merely 
because  witnesses  testify,  and  the  referee  finds,  that  the  holder 
of  the  lien  has  o^her  property  of  his  debtor  to  which  he  can 
resort  for  the  satisfaction  of  his  debt.  Had  Washburn  & 
Barnes  offered  to  pay  the  prior  mortgage  held  by  Cannon,  and 
demanded  an  assignment  of  it,  it  is  possible  they  might  be  sub- 
rogated to  all  the  rights  and  to  the  position  of  Cannon,  and 
after  receiving  the  surplus  money  here  be  entitled  to  call  upon 
the  owners  of  the  Seventy-fourth  street  and  West  Third  street 
property  to  contribute  towards  the  payment  of  the  mortgage. 
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Bat  wliatever  equitable  rights  they  might  hai 
priate  proceeding,  it  is  quite  clear  that  they  cai 
cation  for  eurpluB  money,  displace  the  prior  lii 
finding  that  the  other  property  is  sufficient 
and  diecliarge  the  debt  aecnred  by  the  lien.  1 
any,  is  by  means  of  some  otlier  proceeding. 

The  order  should,  therefore,  be  afiirmed,  wi 
'  All  concur,  Andrews  and  Gbat,  JJ.,  in  res 

Order  affirmed. 


Cas&a  Maei-itima,  Respondent,  v.  Ph(eni: 
Company,  Appellant. 

A  maritime  Hen  having  once  attached,  cannot  be  divesb 
policy  of  insurance  thereon,  without  pavment,  relei 
tlie  part  of  tlie  assured. 

Plaiattff  loaned  to  the  maeter  of  a  vessel  a  sum  of  monf 
the  vessel  and  cargo.  Bj  the  instrument  creating  tb 
agreed  to  pay  the  loan  on  arrival  of  the  vessel  at  the  ] 
and  assigned  enough  of  the  freight  to  cover  it.  In  a 
loan  was  not  to  be  paid.  On  the  back  of  the  instrumi 
tain  conditions,  to  which  the  loan  was  made  subject; 
declaring  that  the  owner  or  captain  ahould  not  take  a 
upon  the  same  freight  at  the  port  of  loading,  or  in  su< 
themselves  "  bound  to  return  the  present  loan,  even 
be  lost."  In  an  action  upon  n  policy  of  iuaurance  ie 
on  the  advances  bo  made,  it  appeared  that  the  master 
loan  upon  tho  fry ight  at  the  port  of  loading,  but  with' 
privity  or  consent  of  plaintiff  or  Its  agents.  The  ve: 
sailing  from  the  port  of  loading  by  perils  of  the  st 
maritime  character  of  plaintiff's  loan  and  its  Insurabli 
affected  by  the  wrongful  act  of  the  muster;  and  so,  tha 
to  the  action;  tliat  the  obligation  of  the  master  arisi 
was  collateral  merely  to  the  principal  seeurily,  j.  *., 
way  affected  its  validity,  or  that  of  the  insuruncc  thei 

Reported  below,  59  Hun,  8«1. 

<Argued  December  2,  18fll;  decided  January  SO,  1893. 

Appeal  from  judgment  of  the  General  Tenn 
Conrt  in  the  first  judicial  department,  entered 
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made  January  21,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision,  of  the  conii;  on  trial 
Mdthout  a  jury. 

This  was  an  action  upon  a  policy  of  marine  insurance. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion.  ^ 

Edward  P.  Lyon  for  appellant.  The  plaintiff  had  no 
insurable  interest  in  the  draft.  (1  Am.  on  Mar.  Ins.  10;  1. 
Pars,  on  Mar.  Ins.  208 ;  2  Pars,  on  Cont.  [7t}i  ed.  J  636,  637  ; 
Jteyer  v.  Isaac^  6  M.  &  W.  612 ;  Cole  v.  White,  26  Wend. 
615 ;  2  Marsh  on  Ins.  633 ;  Stainbaaik  v.  Fenning^  11  C.  B. 
88;  Stainbank  v.  Shephard,  13  id.  418;  The  Nelson,  1 
Ilagg.  169;  The  Adas,  2  id.  48-54;  The  Emancipation,  1 
Wm.  Rob.  121  ;  Jennings  v.  /.  Co,.  4  Binn.  244 ;  Arnould 
on  Mar,  Ins.  38-40;  Greeley  v.  Waterbone,  19  Me.  9;  The 
Hunter,  1  Ware,  251 ;  Leland  v.  The  Medm*a,  2  W.  &  M. 
92,  107 ;  Ruche  v.  C(yrynghani,  2  Pet.  295,  303 ;  The  DracOy 
2  Sumn.  157,  186,  188;  Bray  v.  Bates,  9  Met.  237;  The 
Williafn  and  Emetine,  B.  &  II.  ^^ ;  The  Atlantic,  1  Newb. 
Adm.  514;  Jones  on  Pledges,  §  176.)  The  second  loan  on 
the  freight  at  the  port  of  loading  was  a  breach  of  warranty,, 
or  at  least  a  material  misrepresentation.  {The  Gratitudirhe,  3 
Rob.  Adm.  266 ;  The  Ndstm,  1  Hagg.  Adm.  169 ;  The  Oauntr 
let,  3  W.  Rob.  82 ;  The  Virgin,  8  Pet.  552 ;  2  Pars,  on  Cont. 
[7th  ed.]  '522 ;  Lemis  v.  E.  Ins,  Co.,  10  Gray,  508.) 

Edward  K.  Jones  for  respondent.  The  security  against  the 
ship  and  freight,  and,  consequently,  the  marine  risk  continues 
until  the  owners  themselves  not  only  agree  to  be  bound,  but 
actually  discharge  the  obligation.  Additional  personal  security 
is  permitted  in  sucli  cases,  and  the  claim  upon  the  res  never- 
theless continues  until  the  personal  obligation  is  discharged  • 
(1  Pars,  on  Mar.  Ins.  213 ;  Stainbank  v.  Penning,  11  C.  B. 
84;  The  Hunter,  1  Ware,  251.)  It  is  not  necessary  that  a 
contract  shall  be  maritime  in  order  to  be  insurable  under  tlia 
law  of  this  state.  (Laws  of  1849,  chap.  308 ;  Force  v.  TT.  P. 
Ins.  Co.,  35  Fed.  Rep.  767.) 
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Tlie  plaintiff  recovered 
gli  monej,  loaned  hj  the 
at'ola,  Florida,  to  the  masl 
I  pledge  of  the  vessel  and 
im  on  a  voy^e,  then  alu 
loutli  America,  which  was  i 
are  that  the  plaintiff  is  i 
ler  the  laws  of  the  kingdo 
i  at  Naples,  with  branch  o 
ng  the  city  of  New  York 
time  loans  and  insured  ' 
evidenced  by  the  followit 
Pensaoola,  Fi,a 
lys  after  arrival  at  the  pon 

intermediate  port,  at  whtc 
denominated  Jiuoni  Ami 
the  Cassa  Marittima  of  N. 
ids  sterling  value  receivec 
e  last  expenses  necessary 
jm  Pennacola  to  River  Pla 
ic  said  Cassa  Marittima,  ( 
'er  the  sum  of  the  alwve 
ine,  and  I  hereby  liypothe 
It  of  said  loan  with  prio 

case  of  total  loss,  tlie  ain 
,id  back,  and  I  accept  all  tl 
ions  of  the  Cassa  Marittiii 
ch  I  received  a  copy. 

i  of  tliii4  instrument  was  p 
n-liich  the  Caesa  Mantti 
ust  be  subject  to  the  foil 
separate  and  distinct  rulei 
a  except  the  fifteenth  ■ 
vner  or  captain  shall  not  tal 
le  freight  at  the  port  of  l 
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hold  themselves  bound  to  return  the  present  loan  even  though 
the  vessel  be  lost."  It  was  admitted  on  tlie  trial  that  the 
owner  or  captain^  did,  without  the  knowledge,  privity  or  con- 
sent of  the  plaintiff,  unless  such  consent  was  given  by  the  exe- 
cution and  delivery  of  the  instrument  above  set  forth  subject 
to  the  rules  and  regulations  indorsed  thereon,  take  other 
advances  amounting  to  $1,100  upon  the  same  freight  at  the 
port  of  loading.  On  the  18th  of  September,  1886,  the  plain- 
tiiFs  New  York  agent  procured  from  the  defendant  upon  pay- 
ment of  the  required  premium,  a  policy  of  insurance  to  said 
agent,  on  account  of  whom  it  may  concern,  for  $2,000  whereby 
the  defendant  insured  "  lost  or  not  lost,  at  and  from  Pensacola 
to  Montevideo  and  (or)  Buenos  Ayres,  on  advances  against 
captain's  drafts  upon  the  freight  of  all  kinds  of  lawful  goods 
and  merchandize,  laden  or  to  be  laden  on  board  the  good  bark 
£tconi  Amid  whereof  is  niaster  for  the  present  voyage."  The 
vessel  sailed  from  her  port  of  loading  but  was  lost  by  perils  of 
the  sea  and  of  course  did  not  earn  her  freight  which  was 
pledged  ioi  the  payment  of  the  loan,  and  the  plaintiff  sougl  t 
indemnity  from  the  defendant  under  its  policy.  The  defend- 
ant resists  the  claim  on  a  single  ground  only,  and  that  is  that 
by  force  of  rule  fifteen,  endorsed  upon  the  draft,  to  the  effect 
that  if  the  owner  or  master  of  the  vessel  took  other  advances 
upon  the  same  freight,  at  the  port  of  loading,  they  should  hold 
themselves  bound  to  return  the  loan,  even  though  the  vessel 
be  lost,  and  that  as  the  master  did  take  a  further  loan  upon 
such  freight  at  the  port  of  loading,  though  it  was  without  the 
knowledge,  privity  or  consent  of  the  plaintiff  or  its  agents,  tiiin 
act  of  the  master  created  a  personal  obligation  and  destroyed 
the  maritime  character  of  the  plaintiff's  loan,  and  its  insurable 
interest,  and  thus  defeated  its  right  to  recover  on  the  policy. 
The  defendant  argues  that  a  marine  risk  and  not  a  personal 
obligation  or  promise  is  the  subject  of  insurance.  That  when 
a  loan  is  made  upon  pledge  of  the  ship  and  freight  a  maritime 
lien  is  thereby  created  which  is  the  subject  of  insurance,  by 
the  person  in  whose  favor  it  is  created.  It  is  no  doubt,  true 
that  it  is  an  essential  feature  of  such  a  loan  that  if  the  ship  be 
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( loan  is  not  to  be  repaid.  What  i 
le  lien  is  created  by  making  the  a< 
J  for  repayment  except  tlie  chai 
afely  at  her  port  of  destination,  di 
m  the  fund  pledged  to  pay  the  It 
hat  the  recovery  cannot  be  upheld 
i  of  the-ship  the  plaintiff  had  an  it 
ly  a  maritime  lien,  and  that  tht 
Bubeeqiient  advances  created  a  per 
ed  the  maritime  character  of  the  r 
ian  craft  and  it  is  found  by  the  I 
isee  in  the  policy  authorizing  and  i 
ind  labor,  with  respect  to  the  pro 
[  brought  suit  against  the  owner 
)f  Italy,  upon  the  draft  made  by  t 
lut  was  defeated  in  snch  action.  ] 
;  plaintiff  has  not  made  any  attem 
;fl  to  collect  the  loan  from  the  niasl 
le  loss  under  the  policy,  he  was  in 
e  collected  from  liim  by  execution 
without  reference  to  the  printed  n 
nitted  that  it  is  evidence  of  a  loan 
n  the  security  of  a  maritime  lien. 
;,  what  the  law  would  imply  fr 
don,  that  the  loan  was  subject  to  tl 
itingent  upon  the  arrival  of  the  ship 
IS  it  is  expressly  stipulated  that,  in 

received  as  a  loan  shall  not  be  pa: 
:ion  vested  an  intere8t  in  the  plain 
it  was  the  subject  of  insurance.  I 
)f  the  defendant  that  the  printed  i 
trument  followed   by  the  act  of 

advances  has  changed  all  this  and 
ithing  but  a  piece  of  commercial  p 
1  which  was  not  such  an  interest  a 
lie  point  the  plaintiffs  counsel  ansi 
tute  of  this  state  providing  for  i 
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marine  insurance  companies  (Ch.  308,  I^ws  1849),  under 
which  statute  the  defendant  was  created  and  exists  as  a  corpo- 
ration, authority  is  given  "  To  make  insurance  upon  vessels, 
freight,  goods,  wares,  merchandize,  specie,  bullion,  jewels, 
profits,  commissions,  bank  notes,  bills  of  exchange,  and  other 
evidence  of  debt,  bottomry  and  respondentia  interests,  and  to 
make  all  and  every  insurance  appertaining  to  or  connected 
with  marine  risks  and  risks  df  transportation  and  navigation,^' 
and  that,  therefore,  the  defendant  is  liable  upon  its  policy  in 
this  case,  whether  the  plaintiff  fiad,  at  the  time  of  the  loss,  a 
maritime  lien  or  not.  But  secondly,  the  plaintiff  contends 
that,  under  certain  circumstances,  a  maritime  lipn  and  a  per- 
sonal obligation  may  exist  together  as  security  for  the  sanie 
loan,  and  the  defendant's  counsel,  within  certain  limitations, 
does  not  dispute  this.  The  proposition,  however,  in  his  view 
is  limited  to  cases  where  the  personal  obligation  of  the  owner 
or  master  is  collateral  merely,  and  where  the  additional  per- 
sonal obligation  conforms  to  the  maritime  lien  itself,  that  is  to 
say,  is  of  no  avail  to  the  lender  if  the  ship  be  lost.  In  other 
words,  if  the  personal  obligation  shares  tlie  fate  of  the  lien 
itself,  and  falls  with  it  by  the  loss  of  the  ship,  then  the  mari- 
time character  of  the  loan  remains  intact,  and  the  maritime 
interest  in  the  freight,  or  subject  hypothecated,  remains  undis- 
turbed. The  application  of  this  principle  to  the  facts  of  this 
case  is  the  point  of  difference  between  the  parties.  Both  rely 
upon  substantially  the  same  cases  and  authorities  to  establish 
positions  radically  antagonistic  with  reference  to  the  rule  of 
law.  (Parsons  on  Marine  Insurance,  vol.  1,  pjf.  208,  213,  223; 
The  Hunter^  1  Ware,  251 ;  Stainback  v.  Fenning^  11  C.  B. 
51;  Stainback  v.  Shepard^  13  id.  418;  Cole  v.  White^  26 
Wend.  515;  Bray  v.  Bates,  9  Met.  250.) 

It  is  not  claimed  that  the  master,  by  taking  subsequent 
advances  at  the  port  of  loading  on  the  same  freight,  created, 
by  force  of  the  rule  referred  to  and  printed  on  the  back  of  the 
instrument,  any  personal  obligation  as  against  the  owner  of  the 
vessel  with  reference  to  the  loan  in  question.  The  plaintiff 
attempted  to  enforce  such  an  obligation  in  the  courts  of  the 


I 
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try  wliere  tlie  owner  resided 
failed.  What  in  urged  is  tl 
ig  the  subsequent  advances 
[  obligation  against  liirusetf,  i 
naritime  character  of  the  Ic 
1  that  the  mere  taking  of  a 
i  security,  destroyed  the  ms 
the  contrary,  he  admits  ths 
he  position  that  a  personal  o 
be  taken  and  held  and  at  tl 
irved.  lie  attempts  to  diet: 
I  where  such  personal  oblige 
naritime  character  of  the  lo 
18,  that  the  master  at  least 
ihip  was  lost.  Some  of  the 
juestion  whether  maritime  i 
ender.  In  this  case  that  c 
[ved  at  all,  as  it  does  not  ap| 
no  question  of  that  charactt 
therwjse.  In  the  cases  to 
d,  the  bottomry  l>oiid  and 
I  of  the  same  transaction, 
rity  for  the  same  loan.  I 
gh  to  hold  that  a  personal  c 
loss  of  the  ship,  destroys 
in  its  facts  differs  wide 
held  that  the  jjersoual 
;  the  plaintiff  made  a  loan 
as  well  as  by  the  terms  of  t 
er,  became  ft  lien  upon  shif 
le  plaintiff  a  special  prop 
h  it  is  admitted  is  a  pro])ei 
that  it  was  stipulated  that 
lien  by  taking  otlier  advani 
of  loading,  then  by  that  w 
vras  to  s]>ring  up  against  hi 
none  of  the  parties  intended 
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ever  incurred  by  the  master  by  reason  o  f  an  act  on  his  part  which 
was  thought  merely  possible  that  it  should  have  the  effect  cf 
destroying  and  divesting  the  interest  or  special  property  which 
vested  in  the  plaintiff  after  the  making  of  the  loan,  and  the  exe- 
cution and  delivery  of  tiie  instrument  by  the  master  and  upon  the 
faith  of  which  the  plaintiff  made  the  advances.  The  additional 
promise  that  was  to  arise  out  of  the  master's  act  was  contingent 
upon  a  future  event  and  collateral  merely  to  the  principal 
security,  that  is  to  say,  the  lien.  The  lien  having  once  attached 
could  not  be  divested  so  as  to  avoid  a  policy  thereon  without 
payment  or  release  or  some  act  on  the  part  of  the  plaintiff. 
Granting  that  when  the  master  took  the  subsequent  advance  an 
obligation  came  into  existence  against  him  to  pay  the  plaintiff's 
loan  that  would  not  disturb  the  contract  relations  created 
between  the  plaintiff  and  defendant  by  the  instrument  which 
the  master  executed  and  the  policy  of  insurance.  The  new 
and  additional  obligation  of  the  master  might  come  into  eJcis- 
tence  and  could  stand  as  against  him  should  the  plaintiff  elect 
to  so  treat  it,  but  how  could  that  destroy  a  prior  security  when 
the  plaintiff  did  not  intend  to  substitute  it  for  the  lien,  and  in 
fact  had  no  knowledge  of  its  existence  because  it  had  no 
knowledge  of  the  act  of  the  master  in  taking  the  further 
advances  out  of  which  act  tlie  promise  on  his  part  was  to  arise, 
if  at  all  ?  The  wrongful  act  of  the  master  wafe  without  the 
knowledge,  consent,  privity  or  procurement  of  the  plaintiff, 
but  if,  notwithstanding  that,  a  promise  to  pay  the  loan  on  the 
part  of  the  master  arose  from  the  act,  such  a  promise  could 
not,  without  the  plaintiff's  consent,  destroy  and  take  the  place 
of  an  existing  maritime  lien.  The  promise  of  the  master,  if  it 
ever  came  into  existence  against  him,  might  stand  as  collateral 
to  the  lien  on  the  freight  and  ship,  but  cannot  affect  the  vaMd- 
ity  of  the  maritime  lien  unless  the  master  paid  plaintiff's  loan, 
in  which  case  the  lien,  of  course,  would  be  discharged. 
Whatever  construction  may  be  given  to  the  printed  rule  on 
the  back  of  the  draft,  it  is  clear,  we  think,  that  the  parties  to 
the  transaction  never  intended,  when  the  loan  was  made,  that 
the  subsequent  wrongful  act  of  the  master  in  taking  another 
SicKELs — Vol.  LXXXIV.        63 
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3  tlie  effect  of  releaeirig  tlie  eliip 
J  payment  of  the  plaintifTs  ai 
ct,  like  all  otiier  contracts,  shoul 
lat  appears  to  be  the  intention 
a  way  as  to  accomplisli  a  result 
r  of  the  particB.  To  hold  iipo 
:his  case  that  tlie  mere  act  of 
ranees  divested  the  plaintiff's  lit 
lereon  would  be  to  attach  conse 
the  back  of  the  instrument  tl 
ited  and  to  work  injustice.  Tt 
■  of  the  master,  if  any,  growing  c 
vances,  may  stand  without  desti 
iffect  upon  it,  unless  paid,  woult 
ontrary  to  authority. 
t  should  be  affirmed,  with  costs, 


irmed. 


et  al..  Respondents,  v.  Johb 
Impleaded,  etc.,  Appellant. 

it  a  Hp4K^ial  partner  ia  a  limited  partt 
Jrtner,  witb  ivn  Indebtedness  of  the  flnr 
ition  of  the  special  partner  to  the  capii 
,  08  Blated  in  the  certificate  and  accom 
ide  by  crcdttiog  him  with  an  cqulvalc 
ilistiDg  firm,  composed  of  the  gene 
dants  offered,  and  were  permitted,  to 
iks  of  the  old  Srm,  sliowing  loans  to  1 
is  alleged  contribution,  and  an  entry  t 
iDt  to  his  capital  account  ivitb  the  ne' 
le  certificate.  Ihld,  error, 
iming  llie  accounts  of  the  new  flrm 
ose  of  the  old  firm,  the  special  partni 
wledgo  of  prior  entries,  could  onlj 
r  the  ncv  firm  commeaced  business, 
V  (58  HuQ,  513),  reversed. 

er  4,  1801;  decided  January  20, 18M.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon'  an  order 
made  December  29,  1890,  which  overruled  defendants'  excep- 
tions and  ordered  judgment  on  verdict  directed  in  favor  of 
plaintiffs. 

0 

This  was  an  action  to  charge  defendants,  as  general  partners 
of  the  firm  of  P.  Lenk  &  Co.,  a  limited  partnership,  with  a 
debt  of  said  firm. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Lucien  Birdseye  for  appellant.  It  was  incumbent  upon 
plaintiffs  to  prove  some  invalidity,  or  irregularity  or  defect, 
which  converted  the  special  or  limited  partnership  into  a 
general  one.  (1  R.  S.  767,  §  4.)  The  entries  in  the  books  of 
Lenk  &  Co.  prior  to  November  10,  1885,  were  not  competent 
as  partnership  matters.  {Baker  v.  Stacpole,  9  Cow.  420; 
Brisban  v.  Boyd,  4  Paige,  17;  Martin  v.  Z  Z.  Ins, 
Society,  53  N.  Y.  339;  Pickett  v.  Leonard,  34  id.  175; 
Smith  V.  KirUey,  1  Monroe,  79 ;  U.  S.  Bank  v.  Binney,  5 
Mason,  176 ;  Fairchild  v.  Fairchild,  64  N.  Y.  171 ;  Lodg€ 
V.  Prichard,  3  DeG.,  M.  &  G.  906 ;  Cheever  v.  Lamar,  19 
Hun,  130 ;  AUen  v.  Coit,  6  Hill,  318.)  Neither  were  these 
entries  niade  competent  as  evidence  against  Lindenmeyr,  by 
such  proof  as  is  necessary  to  charge  a  party  with  matters 
charged  against  him  in  books  of  account.  {TJoe  v.  Turford, 
3  B.  &  A.  870 ;  Brewster  v.  Doane,  2  Hill,  537 ;  Webb  v. 
Avibler,  8  N.  Y.  170;  Ocean  Nat,  BamJc  v.  CarU,  55  id. 
440 ;  Chaffee  v.  Uiiited  States,  18  Wall.  516-541 ;  Maxwell 
V.  Wilkinson,  113  U.  S.  656 ;  Case  v.  Potter,  8  John.  211- 
213;  Tirrell  v.  Sutherland,  11  Wend.  568;  Sickels  v. 
Mather,  20  id.  72 ;  Foster  v.  Coleman,  1  E.  D.  Smith,  85 ; 
Knight  V.  Cunnington,  6  Hun,  100 ;  Ives  v.  Waters,  30  id. 
297 ;  Beatty  v.  Clark,  44  id.  126 ;  McGoldrick  v.  Trap- 
hagan,  88  K  Y.  334 ;  Russell  v.  II.  B.  It  R.  Co,,  17  id. 
134 ;  Downs  v.  N,  Y.  C.  R.  R.  Co.,  47  id.  83 ;  G^ert  v. 
Sage,  57  id.  639.) 
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The  complaint*  alleges  that  when  the  former  action  was 
brought  the  plaintiffs  were  ignorant  of  the  connection  of 
Lindenmeyr  and  Huber  with  the  firm  of  P.  Lenk  &  Co.  The 
plaintiffs,  for  the  purpose  of  establishing  the  falsity  of  the 
affidavit  that  Lindenmeyr  paid  in  in  cash  his  capital  in  the 
new  firm,  were  permitted  to  show  entries  on  the  books  of  the 
prior  firm  of  P.  Lenck  &  Co.,  crediting  him  with  two  loans 
made  to  that  firm  in  August  and  September,  1885,  aggregating 
$20,000,  and  a  subsequent  entry  made  on  or  about  November 
6,  1885,  in  the  same  books,  crediting  a  similar  sum  to  his 
capital  account  of  the  new  finn.  Without  going  into  details 
it  is  sufficient  to  say  that  the  entries  admitted,  if  competent, 
permit  an  inference  that  Lindenmeyr's  contribution  to  the  new 
firm  was  not  made  in  actual  cash,  but  by  a  satisfaction  of  his 
debt  against  the  prior  firm,  and  a  credit  of  an  equal  amount 
to  his  capital  account  in  the  new  firm.  If  this  was  the  fact,  the 
transaction  was  not  a  payment  in  cash  and  did  not  satisfy  the 
requirements  of  the  Limited  Partnership  Act.  ( Van  Tn^en 
V.  Whitman,  62  N.  Y.  513.) 

We  are  of  opinion  that  the  entries  in  the  books  of  the  old 
firm,  made  prior  to  the  time  when  the  new  partnership  was  to 
commence,  and  which  so  far  as  appears  were  not  known  to 
Lindenmeyr,  were  inadmissible  against  him.  It  is  the  general 
rule  that  entries  in  partnership  books  made  in  the  ordinary 
course  of  business,  are  admissible  in  actions  between  the  part- 
ners, and  that  they  are  also  competent  in  favor  of  third  persons 
in  actions  against  the  partners,  as  in  the  nature  of  admissions 
by  the  partners  of  the  facts  stated.  (Lindley  on  Part  404 ; 
Balis  on  Part.  978  ;  1  Phillips  on  Ev.  449 ;  2  Wharton  on  Ev. 
§  1132.)  But  the  books  of  the  prior  firm  were  as  to  Linden- 
meyr re8  inter  alios  a^ta.  They  were  not  competent  against 
him  on  the  principle  of  agency,  or  on  the  ground  that  he  is 
presumed  to  have  known  their  contents.  The  circumstances 
Afford  no  ground  for  such  a  presumption.  He  had  no  right  to 
examine  tlie  books,  and  there  is  no  evidence  that  he  had  actual 
knowledge  of  their  contents.  There  sterns  to  have  been  an 
interval  of  a  few  days  between  the  expiration  of  the  prior 
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In  such  an  action  plaintiff,  besides  giving  evidence  as  to  interference  by 
defendant  with  his  easements  of  light,  air  and  access,  gave  evidence,  with- 
out objection  of  the  annoyance  suffered  from  interference  with  his  privacy 
in  the  occupancy  of  his  premises,  and  from  noise  occasioned  by  the  opera- 
tion of  the  railroad,  and  also  that  the  railroad  and  its  structures  intercepted 
the  view  of  persons  passing  his  premises  on  the  other  side  of  the  street. 
The  trial  court  was  not  asked  to  restrict  the  bearing  of  this  evidence  as 
to  such  annoyances  and  the  interception  of  the  view  to  the  temporary 
or  rental  damage ;  but  was  requested  to  find  that  there  was  no  ease- 
ment or  other  interest  appurtenant  to  plaintiff's  premises  entitling 
him  to  be  protected  against  loss  or  privacy  due  to  the  use  of  the 
street,  if  such  use  was  authorized  by  the  municipality  and  the  state, 
or  which  would  entitle  him  to  the  use  of  the  street  for  the  purpose 
of  having  the  exterior  of  his  premises  conspicuously  visible  from  the 
other  side  of  the  street,  or  which  would  authorize  him  to  control  the 
amount  of  noise  made  in  the  street.  The  court  refused  so  to  find.  Held, 
that  the  matters  referred  1o  in  the  request,  and  the  evidence  relative 
thereto,  were  competent  and  proper  to  be  considered  as  bearing  upon 
the  rental  value,  although  not  competent  as  bearing  upon  the  fee  dam- 
ages, and  as  it  did  not  appear  that  the  court  took  them  into  considera- 
tion in  assessing  the  fee  damage,  the  refusal  was  not  error. 

Plaintiff  recovered  judgment,  assessing  his  fee  damages  at  $2,000,  stay- 
ing the  operation  of  defendant's  road  until  that  sum  should  be  paid, 
and  providing  that  if  defendant  removed  its  station,  stairs  and 
approaches,  it  need  pay  only  $1,500.  There  was  no  witness  who 
made  precisely  such  a  division  of  the  damages.  Held,  no  error;  that 
from  the  estimates  of  the  witnesses  and  the  facts  and  circumstances, 
such  an  apportionment  of  the  fee  damage  was  justifiable. 

(Argued  December  7,  1891 ;  decided  January  20,  1802.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February  13,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Samuel  Blythe  Rogers  for  appellants.  It  was  error  to 
refuse  to  find  that  plaintiff  had  no  easements  of  quiet,  privacy 
or  conspicuousness.  {Karie  v.  N.  Y.  E.  R.  Co,,,  125  N.  Y. 
164;  2  R.  L.  1813,  chap.  408,  §  178.) 
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restrict  its  bearing  to  the  rental  damage.  It  appears  to  liave 
been  received  generally  without  objection.  According  to  our 
decision  in  the  case  last  cited,  it  was  not  competent  in  relation 
to  the  fee  damage.  In  estimating  that,  the  evidence  must  be 
confined  to  what  the  railroad  company  is  authorized  to  take, 
or  interfere  with,  to  wit,  the  easements  of  light,  air  and  access. 

At  the  close  of  the  trial  the  defendants'  counsel  asked  the 
trial  judge  to  And  the  following  matters,  to  wit ; 

"  There  is  no  easement  or  other  interest  appurtenant  to  the 
plaintiff's  premises  entitling  him  to  be  protected  against  loss 
of  privacy  due  to  the  nse  of  the  street  by  passengers  or  other 
persons,  if  such  use  be  authorized  by  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  and  the  people  of  the 
state  of  New  York." 

"There  is  no  easement  or  other  interest  in  or  over  said 
Second  avenue  appurtenant  to  tlie  premises  of  the  plaintiff 
which  would  entitle  him  to  the  nse  of  said  Second  avenue  for 
the  purpose  of  having  the  exterior  of  his  premises  con- 
apicnously  visible  from  the  other  side  of  the  said  Second 
avenue," 

"  Tliere  are  no  easements  or  other  interests  in  or  over  said 
Second  avenue  appurtenant  to  said  premises  which  would  be 
impaired  or  infringed  by  the  use  of  the  elevated  railway  sta- 
tion and  the  approaches  thereto  by  idlers  or  loafers,  even 
though  such  might  render  tlie  nse  and  occupation  of  the  said 
premises  disagreeable,  or  result  in  money  damages  to  the 
plaintiff." 

"  There  is  no  casement  or  other  interest  in  said  street  appur- 
tenant to  said  premises  which  authorizes  the  owner  thereof  to 
control  the  amount  of  noise  made  in  said  street  by  the  pennis- 
sion  of  the  mayor,  aldermen  and  comnjonalty  of  the  city  of 
New  York  and  the  people  of  the  state  of  New  York." 

And  the  court  refused  so  to  find.  It  does  not  appear  that 
the  plaintiffs  counsel  claimed  that  his  client  owned  such  ease- 
ments as  were  therein  specified,  nor  did  the  trial  judge  find 
that  he  had  such  easements.  The  scope  of  them  is  uncertain. 
If  it  was  meant  by  them  that  the  judge  should  find  that  these 
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In  an  action  to  recover  damages  for  an  alleged  unlawful  arrest  and  impris- 
onment, the  following  facts  appeared:  Plaintiff,  accompanied  by  a  friend,, 
purchased  two  passenger  tickets  of  defendant's  ticket  agent,  to  whom 
he  gave  a  five  dollar  bill  and  received  the  change  with  the  tickets.  A 
short  time  before  a  detective  had  left  with  said  agent  a  circular  describ- 
ing three  men  who,  it  stated,  were  engaged  in  passing  counterfeit  five 
dollar  bills;  the  detective  told  said  agent  to  look  out  for  these  men,  and 
if  they  appeared,  to  have  them  arrested.  The  agent  took  the  bill  of 
plaintiff,  supposing  him  and  his  companion  to  be  two  of  the  men,  and 
that  the  bill  was  counterfeit.  After  testing  it,  he  sent  word  to  a  detective. 
In  consequence  of  this,  a  police  ofilcer  came;  the  agent,  according  to  the 
plaintiff's  testimony,  pointed  out  the  plaintiff,  who  was  sitting  at  the 
time  outside  the  station,  and  directed  his  arrest;  he  was  thereupon 
arrested  and  brought  into  the  ticket  office.  The  agent  charged  him 
with  having  passed  a  counterfeit  bill,  which  plaintiff  denied,  but  gave 
the  agent  another  bill  in  its  place.  He  was  then  taken  to  the  police- 
court,  and,  upon  examination,  was  discharged,  the  first  bill  having  been 
found  to  be  good.  Held  (Earl  and  Finch.  JJ.,  dissenting),  that  defend- 
ant was  not  liable;  that  the  agent  was  not  acting  in  the  line  of  his  duty 
80  as  to  make  his  principal  responsible  for  his  acts;  that  he  took  the  bill 
supposing  it  to  be  counterfeit,  and  so  not  in  the  course  of  his  business, 
or  in  the  discharge  of  his  duties  as  agent,  but  to  entrap  plaintiff  and  to 
aid  the  police;  and  that  he  was  not  engaged  in  the  discharge  of  any  duty 
as  agent  when  he  pointed  out  plaintiff  and  directed  his  arrest;  also,  that 
defendant  was  not  liable  to  plaintiff  for  any  breach  of  its  contract  with 
him  as  a  passenger,  or  for  neglect  of  any  duty  growing  out  of  the  rela- 
tion  of  passenger  and  :»rrier. 

(Submitted  December  7,  1891;  decided  January  20,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  an  alleged 
unlawful  arrest  and  imprisonment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

JE.  B,  Hinsdale  for  appellant.  The  defendant  is  not 
liable  for  the  agent's  mistaken  view  of  his  duty  as  a  citizen. 
(Laws  of  1888,  chap.  583,  §§  20,  25 ;  Code  Crim.  Pro.  §  83  ; 
Penal  Code,  §  223.) 
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dark  mustache.  One  40  years,  dark  alapaca  coat,  black  pants^ 
slouch  hat ;  the  other  35  years,  blue  suit,  black  slouch  bat, 
full  red  whiskers,  looks  like  Italian."  When  the  plaintiff  and 
his  companion  came  to  the  station  the  ticket  agent  supposed 
they  were  two  of  the  parties  described  in  the  notice  left  with 
him  by  the  detective.  The  agent's  statement  as  to  what  took 
place  between  himself  and  the  detective  before  the  plaintiff 
appeared  at  the  station  and  his  action  in  consequence  down  to 
the  time  of  the  arrest  is  not  contradicted.  The  agent  was  told 
by  the  detective  that  if  any  of  these  men  referred  to  in  the 
paper  put  in  an  appearance  to  have  the  officers  arrest  them* 
He  says  that  the  two  men  walked  up  to  the  window  of  the 
ticket  office  and  the  plaintiff  took  a  brand  new  five  dollar  bill 
from  his  pocket  and  asked  for  two  tickets  for  Eockaway 
Beach  and  return.  What  the  agent  then  did  is  perhaps  •best 
expressed  in  his  own  language. 

He  says :  "  I  took  the  money  from  him  and  gave  him  the  two 
tickets ;  didn't  let  on  anything  at  the  time ;  took  the  bill  and 
left  it  one  side,  because  it  looked  *  queer.'  After  the  two 
went  outside  a  messenger  boy  came  in ;  I  took  the  bill  up 
before  the  messenger  came ;  took  a  pin  and  pulled  to  find 
the  two  parallel  silk  threads  that  run  through  .the  bill,  it 
appears,  in  all  these  kind  of  bills  that  are  made  with  the  dis- 
tributor fibre  through,  it  is  like  a  pencil  mark,  red  and  blue^ 
and  when  I  picked  at  it  I  could  not  see  anything  in  it,  and  a» 
I  have  no  instructions  to  arrest  anybody,  I  took  the  bill  and 
when  the  messenger  boy  came  in  I  told  him  to  take  the  bill, 
go  up  to  the  Howard  House  and  see  if  he  could  find  Detective 
McNeany.  If  he  did,  to  give  him  the  bill  and  tell  him  that 
the  men  who  had  the  bill  were  here  at  the  station.  I  told  him 
that  if  he  didn't  find  him  to  give  it  to  the  ticket  agent  at  the 
Howard  House,  the  detective  said  something  about  giving  him 
the  bill  and  to  ask  him  if  that  was  the  bill.  I  sent  the  bill 
away  by  this  boy,  the  same  bill  that  I  received.  Afterwards 
Officer  Kenney  and  the  messenger  boy  came  in.  The  bill  was 
not  returned  to  me.  I  never  had  the  bill  after  I  gave  it  to 
the  messenger  boy." 


^^:^^ 
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It  seems  tliat  in  coDsequence  of  tlie  action  of  tin 
the  police  arrived  in  a  short  time  after  the  ticte 
purchased  and  while  the  plaintiff  and  liie  eompani 
ting  on  a  bench  ontside  and  as  the  plaintiff  claim 
pointed  him  out  to  the  police  and  directed  them  to 

He  was  arrested  and  brought  to  the  police  co 
appearing  that  the  hill  was  good  he  was  dischf 
transaction  immediately  preceding  the  arrest  is  thi 
by  the  plaintiff : 

"  I  went  in  and  handed  him  in  a  five  dollar  bill 
agent,  asked  him  for  two  return  tickets  for  Ro 
took  the  bill  and  looked  at  me ;  I  thought  that 
young  man  that  might  have  known  me,  he  was  go 
going  to  make  the  change  and  give  me  the  tickets ; 
back  in  the  rear  of  the  office,  there  was  an  operate 
ting  there ;  he  had  some  conversation  with  her  am 
corner  was  a  boy,  in  another  comer  of  the  root 
back  to  me  and  looked  at  me  again,  I  says,  you  ou 
a  little  more  hurry  than  that,  he  didn't  say  a  word 
me  out  tlie  change  and  ray  return  tickets  —  the  ch 
five  dollar  bill,  which  I  think  was  four  thirty,  or 
was.  Then  we  walked  out  on  the  platform,  d( 
Atlantic  Avenue  side  and  sat  on  the  bench  of  the  i 
form  for  ten  or  fifteen  minutes,  waiting  for  the  train 
It  is  a  regular  platform,  I  think  there  is  a  porch  ovi 
not  have  to  pass  through  a  gate  to  go  to  it" 

After  tlie  plaintiff  was  pointed  out  to  the  pc 
agent,  he  was  brought  into  the  ticket  office,  and  thi 
charged  him  with  having  passed  to  him  a  five  dol 
feit  bill,  which  the  plaintiff  denied,  but  gave  b 
another  bill  in  its  place.  Tiie  agent  denied  that  h 
direction  to  the  police  to  make  the  arrest,  and  the: 
qnestiou  on  the  trial  as  to  whether  the  bill  that ' 
passed  by  the  plaintiff  was  the  bill  prodnced  befoi 
magistrate,  and  found  by  him  to  be  good,  but  the 
must  be  regarded  as  settled  in  the  plaintifTs  favor 
diet  of  the  jury. 
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Assuming,  as  we  must,  that  the  agent  directed  the  arrest, 
EDd  that  the  plaintiff  had  committed  no  offense  that  justified 
it,  the  question  still  remains  whether  the  agent  was  acting  in 
the  Hue  of  his  dutv,  so  as  to  make  the  defendant  responsible 
for  his  acts.  It  is  quite  clear  from  the  evidence  that  the  agent 
was  first  put  upon  his  guard  and  in  fact  set  in  motion,  not  by 
any  direction  from  the  defendant,  but  by  the  police.  When 
he  took  the  bill  he  knew,  or  at  least  believed  it  to  be  a  counter- 
feit, but  notwithstanding  this,  he  gave  the  plaintiff  defendant's 
property  for  it,  whereas  it  was  his  duty,  considering  him 
merely  as  the  agent  of  the  defendant,  to  refuse  it.  He  did 
not  take  the  bill  in  the  course  of  his  business  as  agent,  but  for 
the  purpose  of  entrapping  persons  that  he  believed  to  be 
engaged  in  the  commission  of  crime.  This  may  have  been 
laudable  enough  on  his  part  as  a  citizen,  or  as  a  person  aiding 
the  police,  but  he  was  not  acting  in  the  line  of  his  duty  as 
defendant's  agent.  If  he  had  been  cheated  or  imposed  upon 
by  the  plaintiff,  or  if  he  honestly  believed  he  had  been,  and 
then  attempted  to  recover  what  he  had,  or  supposed  he  had, 
lost  by  the  arrest  of  the  plaintiff,  it  might  then  be  said  that  he 
was  engaged  in  the  protection  of  the  property  and  interest  of 
the  defendant,  and,  therefore,  acting  within  the  litre  of  his 
duty.  But  here  a  ticket  agent  of  a  railroad  deliberately  takes 
from  a  person,  applying  to  purchase  a  ticket,  what  he  believes 
to  be  a  counterfeit  five  dollar  bill,  not,  of  course,  in  good  faith, 
or  in  the  regular  and  ordinary  course  of  his  business,  but  for 
the  purpose  of  aiding  the  police  in  the  detection  of  criminals, 
find  then  immediately  directs  the  arrest  of  the  person  from 
whom  he  took  the  bill,  such  an  act  on  his  part  is  not  binding 
on  his  principal.  If  he  was  in  fact  acting  within  the  scope, 
and  in  the  line,  of  his  duty,  he  would  have  refused  to  receive 
what  he  believed  to  be  counterfeit  money  for  the  property  of 
his  principal,  and  would  have  refused  to  part  with  such  prop- 
erty, except  upon  receipt  of  what,  at  least,  he  believed  to  be 
good  money.  The  defendant,  as  a  citizen,  might  with  perfect 
propriety  render  to  the  police  such  services  as  he  could  in  pro- 
curing the.  detection  and  arrest  of  persons  engaged  in  passing 
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terfeit  money,  but  it  does  not  follow 
respect  are  binding  on  the  defendant, 
that  the  defendant  procured  the  plaii 
rat  cause,  was  not  made  out,  as  the  ac 
is  respect  cannot  be  attributed  to  thei 
16  remainiug  question  is  whether  it  i 
idant  is  liable  for  a  breach  of  it«  contn 
passenger,  or  for  neglect  of  any  duty  It  owed  to  liim, 
ing  out  of  the  relation  of  passenger  and  carrier.     Tl 
8  settled  that  a  common  earner,  by  its  contract  of  trar 
^tion,   undertakes  to   protect  tlie  passenger  against  at 
y  arising  from  tlie  negligence  or  willful  misconduct 
;rvanta  while  engaged  in  performing  a  duty  which  tl 
if  owes  to  him.    {Stewart  v.  B.  <&  C.  J!.  R.  Co.,  90  ] 
S8.) 

wn  the  facts  disclosed  by  the  record,  it  is  very  difficult 
I  this  case  within  that  principle.  All  we  know  wi 
set  to  the  duties  of  the  agent  is  that  he  sold  tickets  at  tl 
in  from  a  place  behind  a  window  in  the  waiting-rooi 
es  not  appear  that  he  had  any  charge  of  the  place  whe 
plaintiff  was  when  arrc^tod,  or  that  the  plaintiff  w( 
!n  the  meaning  of  the  decisions,  in  his  custody  or  und 
rotection,  or  that  the  ticket  agent  was  entrusted  hy  t] 
idant  with  any  powers  or  duties  with  respect  to  the  ex 
n  of  contracts  for  the  transportation  of  passengei 
I  the  facts  disclosed  at  the  trial,  it  would  be  quite  difficu 
it  impossible,  to  classify  the  act  of  the  agent,  in  pointii 
he  plaintiff  to  the  police  and  directing  his  arrest,  as  ueg 
i  or  willful  misconduct.  There  can  be  no  douht  that 
actor,  or  like  agent  of  a  carrier  of  passengers,  who  h 
in  bis  charge  and  under  his  care,  may  violate  the  du 
h  he  owes  to  them  by  directing  an  arrest  without  caui 
which  his  principal  may  be  held  liable,  but  sufflcie 
lot  shown  in  this  case  to  bring  it  within  that  rnle. 
le  judgment  should  be  reversed  and  a  new  trial  graotfl 
to  abide  the  event. 


»         k  -1. 
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Earl,  J.  (dissenting).  Tlie  plaintiff  purchased  of  tlie 
defendant's  agent  at  East  New  York  two  tickets  for  himself 
and  friend  to  Rockaway  Beach  and  back,  over  its  railway,  and 
immediately  passed  out  of  the  depot  building  on  to  the  plat- 
form outside,  where  he  took  a  seat,  under  an  awning,  upon  a 
bench  provided  for  passengers  who  were  awaiting  trains.  By 
the  purchase  of  these  tickets  the  relation  of  carrier  and  pas- 
senger was  created  between  him  and  it,  its  agreement  implied 
from  the  facts  being  that  it  would,  upon  its  first  train  stopping 
at  that  station,  carry  him  to  his  destination.  The  train  was 
soon  expected,  and  while  he  was  there  waiting  for  it  he  was 
entitled  to  a  safe  place  to  stand  or  sit,  and  it  was  under  obliga- 
tion to  him  that  he  should  not  be  injured  by  the  careless  or 
willful  misconduct  of  any  of  its  employes  or  agents.  {Carpen- 
ter  V.  Boston  <&  Albany  It,  R.  Co.^  97  N.  Y.  494.)  In  that 
case,  after  the  plaintiff  had  purchased  his  ticket  for  a  pajssage 
on  the  defendant's  road,  and  while  he  was  standing  on  the 
platform  at  the  depot,  a  postal  clerk  threw  a  mail  bag  from 
the  train,  which  struck  and  injured  him ;  and  DANiiX)RTH,  J., 
writing  the  opinion,  said  :  "  The  plaintiff  was  injured  before 
the  actual  commencement  of  his  journey,  but  he  was  lawfully 
on  tlie  platform  because  he  was  a  passenger;"  and  it  was 
held  that  it  is  the  duty  of  a  railroad  corporation  to  provide  for 
a  passenger  a  safe  passage  to  the  train  he  desires  to  take,  and 
to  take  reasonable  care  that  he  shall  not  while  on  its  premises 
be  exposed  to  any  unnecessary  danger,  or  to  one  of  which  it  is 
aware ;  that  it  is  bound  to  exercise  the  utmost  vigilance,  not  only 
in  guarding  its  passengers  against  careless  interference  by  others, 
but  even  against  violence,  and  if  in  consequence  of  neglecting 
this  duty  a  passenger  receives  injury  which,  in  view  of  all  the  cir- 
cumstances, might  have  been  reasonably  anticipated,  it  is  liable. 

No  one  will  question  that  if  the  plaintiff,  while  sitting  upon 
the  bench  waiting  for  the  train,  had  been  injured  by  the  care- 
lessness of  one  of  the  defendant's  employes,  it  would  have 
been  liable ;  and  it  is  now  well  "settled  that  where  a  railroad 
company  would  be  liable  for  the  careless  act  of  its  employe,  it 
would  also  be  liable  for  his  willful  or  malicious  act,  causing 
SiGKBLs— Vol.  LXXXIV.        65 
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injury  to  a  passenger  whom  it  was  bound  to  k< 
safely.  In  WTtite  v.  23d  St.  R.  R.  Co.  (20  N. 
510),  it  wae  held  that  if  a  passenger  on  a  st 
ejected  from  the  car  and  assaulted  bv  the  dri 
fare  lias  been  put  in  the  box,  the  company  is  I 
for  causing  the  arrest  of  the  passenger.  In  IL 
ii  B.  Ferry  Co.  (6  N.  Y.  Sup.  102,  affirmed  in 
N  Y.  707),  the  action  was  for  assault  and  bat 
imprisonment,  and  it  was  Iield  that  the  court  coi 
that  if  the  defendant's  employe  unjustifiablj 
plaintiff  while  and  because  he  attempted  to 
gate  which  the  employe  was  in  charge  of,  and 
game  transaction  and  assuming  to  act  under  t' 
authority,  called  in  a  police  officer  and  had  tlie  pL 
defendant  was  liable,  and  that  it  wae  immater 
authorized  the  arrest  or  not.  In  Stewart  v, 
troastown  R.  R.  Co.  (90  N.  Y.  588),  where  tli 
a  passenger  on  one  of  the  defendant's  street 
uujnstitiably  assaulted  and  beaten  by  the  driver, 
an  action  to  recover  damages  therefor,  that  it  v 
the  rule  relieving  a  master  from  liability  for  a  li 
inflicted  by  his  servant,  when  not  acting  wil 
of  his  employment,  does  not  apply  as  betwt 
earner  of  passengers  and  a  passenger ;  that 
undertakes  to  jirotect  the  passenger  against  ain 
from  the  negligence  or  willful  misconduct  of  its 
engaged  in  perfonning  a  duty  which  the  carrier 
seiiger.  In  that  case  Judge  Tracv  writing  the 
court  cited  many  authoritic!?;  and  among  otli 
'•  In  the  present  case  the  defendant  had  intrut 
tion  of  the  conti-act  to  the  driver  of  the  car,  ai 
Was  under  his  protection.  Any  breach  of  tin 
mitted  by  the  driver,  was  a  breach  committed  by 
It  is  conceded  that  any  injury  arising  from  the  u 
of  the  servant  constitutes  a  breach  of  the  conti 
drivei'  while  e-xecutiiig  the  contract,  carelessly  i 
injured  the  phiintiff,  the  defendant's  liability  v 
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been  doubted.  Can  it  be  less  a  breach  of  the  contract  that  the 
injury  was  intentionally  inflicted?  An  act  which  would 
amount  to  a  breach  of  the  carrier's  contract,  if  negligently  done, 
would  be  equally  a  bieach  if  done  willfully  and  maliciously. 
It  is  immaterial  whether  a  breach  of  contract  results  from  negli- 
gence or  willfulness  of  the  defendant's  agent  It  is  the  injury 
that  was  suffered  by  the  plaintiff  while  in  the  defendant's  car, 
and  not  the  motive  which  induced  it,  that  constitutes  the  gist 
of  the  action.  Ko  reason  exists  for  holding  a  master  liable 
for  the  negligence  of  servants  in  his  employment  which  does 
not  with  equal  force  preclude  him  from  alleging  intentional 
default  of  the  servant  as  an  excuse  for  not  performing  a  duty 
which  he  has  undertaken.  In  the  former  case  the  negligence 
of  the  servant  is  that  of  the  master,  and  that  is  the  ground  of 
the  master's  liability ;  in  the  latter  the  act  of  the  servant  is  the 
act  of  the  master,  the  motive  of  the  servant  making  no 
difference  in  regard  to  the  legal  character  of  the  master's 
default  in  doing  his  duty,  *  *  *.  A  rule  which  should 
make  the  carrier  liable  when  the  act  resulting  in  the  injury 
was  carelessly,  but  unintentionally  done,  and  exonerate  him 
when  the  injury  was  the  result  of  the  intentional  act  of  the 
servant,  would  lead  to  most  absurd  results."  In  Dwiiulle  v. 
m  T.  a  <&  H.  B.  R,  R,  Co.,  (120  K  Y.  122,)  it  was 
held  that  a  railroad  company  by  the  sale  of  a  ticket  for 
passage  on  its  road,  assumes,  the  obligation,  and  undertakes 
absolutely  to  protect  the  passenger  against  any  injury  from 
negligence  or  willful  misconduct  of  its  servants  while  perform- 
ing its  contract ;  and  that  whatever  may  be  the  motive  which 
incites  the  servant  to  commit  an  unlawful  or  improper  act 
towards  the  passenger  during  the  existence  of  the  relation  of 
carrier  and  passenger,  the  carrier  is  liable  for  the  act  and  its 
natural  and  legitimate  consequences.  In  such  a  case,  too,  it 
has  been  held  that  it  is  wholly  immaterial  upon  the  question 
of  the  defendant's  liability  that  the  servants  acted  in  good 
faith.     {Ha/rnilto7i  v.  1\  A.  R,  R,  Co,,  53  K  Y.  25.) 

In  this  case  the  relation  of  carrier  and  passenger  having  been 
created  by  the  purchase  of  the  tickets,  the  plaintiff  was  just 
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led  to  protection  agftins 
irvanu  as  if  at  the  time 

he  had  been  in  one  of  it 

a  right  to  be,  and  whei 
I  tiie  eases  cited  he  wi 

from  the  negligent  or  v 
erial  what  the  ticket  i^ 
lay  have  been  prompt 
I  by  the  arrest  of  crimi 
y  to  do  the  plaintiff  ar 
is  cited,  the  defendant 
sad  of  directing  the  poi 
imaelf  had  seized  and  o 
e  then  contend  that  tlie 

can  it  be  said  that  thai 

in  principle  from  th 

police  officer  to  arrest  li 

il  dragged  the  plaintiff  I 

;  can  it  l)e  doubted  tli 
abiei  The  law  makes 
■<e  of  the  unlawful  interf 

a  passenger,  by  one  ( 

employe  is  entirely  im 
)ility.  The  motive  may 
hut  cannot  wholly  shie 
e  ^ent  not  only  caused 
ity  which  the  defendant 
!  sale  of  the  tickets  and 
to  his  destination,  he  br 
issible  that  the  plaintiff  < 
m  the  train,  as  lie  had 
he  act  of  its  agent,  he  " 

under  arrest  for  an  hoi 
Lets  to  a  passenger  and 
rrested,  so  that  he  cann 
ich  he  has  purchased 
■pe  all  reBponsibility  for 
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If  the  plaintiff  had  been  a  mere  lounger  in  or  about  the 
defendant's  depot,  having  no  relations  with  it  —  not  a  passen- 
ger —  different  rules  of  law  would  apply,  and  it  may  well  be 
that  upon  the  facts  as  they  appear,  it  would  not  have  been 
liable  for  the  assault  upon  hira  and  his  arrest.  Its  liability  to 
him  grows  out  of  the  fact  that  he  was  a  passenger  entitled  to 
its  protection^ 

No  question  was  made  upon  the  trial  as  to  the  extent  of  the 
ticket  agent's  authority.  It  was  there  assumed  that  he  was 
the  agent  having  the  charge  of  the  depot  at  East  New  York, 
It  does  not  appear  that  there  was  any  other  agent  at  that  point. 
He  is  spoken  of  in  the  evidence  as  the  agent.  The  general 
superintendent  of  the  defendant's  road  testified  that  he  was 
"  the  agent "  of  the  defendant  at  East  New  York,  and  in  the 
motion  by  the  defendant's  counsel  for  a  nonsuit,  he  was  spoken 
of  as  "  tlie  agent "  of  the  defendant.  The  judge,  in  his  charge  ' 
to  the  jury,  spoke  of  him  as  "  the  ticket  agent  in  charge  of 
this  station,"  and  no  exception  whatever  was  taken  to  this 
remark,  and  no  claim  whatever  was  there  made  by  the  defend- 
ant that  he  was  not  its  agent  in  charge  of  that  depot. 

We,  therefore,  see  no  reason  to  doubt  that  the  judgment  in 
favor  of  the  plaintiff  is  right,  and  should  be  affirmed,  with 
costs. 

All  concur  with  O'Brien,  J.,  except  Earl,  J.,  who  reads 
dissenting  opinion,  and  Finch,  J.,  concurring. 

Judgment  reversed. 
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The  liability  imposed  by  the  General  Manufacturing  Act  (§  10,  chap.  40, 
Laws  of  1848)  upon  stockholders  of  a  company  organized  thereunder,  for 
a  failure  to  file  the  proper  certificate  of  payment,  upon  an  increase  of  its 

•  capital  stock,  attaches  only  to  the  increase,  and  only  stockholders  hold- 
ing the  increased  stock  are  liable;  the  provision  has  no  reference  to,  or 
effect  upon,  the  original  capital  and  its  holders. 
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Fowler  v.  Bower i/  Sav.  Bank^  113  N.  Y.  450.)  The  fact  that 
the  defendants'  testator,  W.  B.  Ogden,  was  at  one  time  a 
trustee  of  the  Millerton  Iron  Company,  does  not  in  any  way 
affect  this  action.  {Brackett  v.  Griswold^  103  N.  Y.  425 ; 
Stohea  v.  Stichney^  96  id.  323 ;  Wiles  v.  Snydam^  64  id.  173.) 

Gray,  J,  The  plaintiff  was  a  judgment  creditor  of  the 
Millerton  Iron  Company,  a  domestic  corporation  organized 
under  the  General  Manufacturing  Act  of  1848,  and,  failing  to 
obtain  satisfaction  by  execution  upon  his  judgment,  commenced 
this  action  to  enforce  against  the  defendants,  as  stockholders, 
the  liability  imposed  by  the  statute  upon  such  for  the  failure 
to  file  the  proper  certificate  of  payment  upon  an  increase  of 
the  capital  stock.  The  defendants  were  executors  of  William 
B.  Ogden,  deceased,  who,  in  his  life-time,  had  been  the  holder 
of  223^^  shares  of  the  company's  capital  stock.  It  is  not  dis- 
puted that  th^  original  stock  and  a  first  increase  of  the  capital 
were  fully  paid  up,  and  the  required  certificates  of  the  fact 
duly  filed,  nor  that  upon  subsequent  issues  6f  increased  capital 
stock  such  certificates  were  either  defective  or  wanting.  It 
also  did  appear  that  the  whole-  capital  as  increased  had,  as 
matter  of  fact,  been  paid  in.  The  question  is  whether  the 
plaintiff  made  out  a  case  suflacient  to  charge  the  defendants 
with  any  statutory  liability  for  such  subsequent  defaults  to 
comply  with  the  statute,  and  is  purely  technical. 

Looking  at  the  allegations  of  the  complaint,  in  the  first 
place,  we  find  that  it  sets  out  the  several  promissory  notes 
made  by  the  company  and  delivered  to  the  plaintiff;  their 
non-payment  at  maturity ;  the  recovery  of  judgment  thereupon 
and  the  return  of  execution  unsatisfied ;  the  several  increases 
of  capital  stock  and  the  failure  to  make  and  record  certificates 
of  the  payment  of  the  capital  stock,  as  prescribed  by  sections 
10  and  11  of  the  act,  except  as  to  the  first  increase  of  stock. 

The  allegations  as  to  the  testator's  holding  of  stock  (ft*e  that 
he  "  wafi  the  owner  of  some  of  the  original  stock  of  said  com- 
pany, and  continued  to  sell  and  purchase  shares  of  stock  up  to 
the  time  of  his  death,     *     *     *    at  which  time  he  was  the 
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the  argument,  and  the  statute  never  intended  that  the  conse* 
quences  of  a  failure  to  file  the  required  certificate  of  payment 
upon  an  increase  of  the  capital  stock  should  be  visited  upon 
any  but  those  who  held  it  In  the  case  of  Veeder  v.  Mudgeti 
(1)5  N.  Y.  295),  the  question  of  the  liability,  which  the  statute 
imposes  for  the  failure  to  file  a  proper  certificate  upon  an 
increase  of  the  capital  stock,  was  fully  considered.  It  was 
held  that  such  a  liability  attached  only  to  those  who  held  of  the 
increased  capital,  and  that  it  has  no  reference  to,  and  no  effect 
upon,  the  original  capital  and  its  holders.  Judge  FrsfOH,  who 
delivered  the  opinion  thej^,'  summarized  by  saying  that  "  it  is 
tlie  increase  which  is  subjected  to  the  liabilities  of  the  act, 
and,  as  a  consequence,  only  the  holders  of  that  increase  to  the 
par  value  of  that  stock  who  are  liable  for  debts.  The  innocent 
holder  of  full  paid  stock,'  once  discharged  by  law,  because  his 
duty  was  done,  goes  free,  as  he  should." 

It  is  not  possible  to  see  why  the  decision  in  that  case  should 
not  control  here.  It,  obviously,  is  authority  for  the  propo- 
sition that  the  burden  is  upon  him,  who  seeks  to  enforce 
this  statutory  liability,  to  allege  and  to  prove  that  the  condi- 
tions of  the  statute  are  exactly  met  by  the  case.  The  prin- 
ciple is  unquestionably  right,  and  it  is  one  which  underlies  all 
cases  where  a  liability  is  sought  to  be  imposed,  which  is  in 
derogation  of  the  common  law,  and  arises  solely  by  reason  of 
some  legislative  enactment.  The  statute  here  must  be  read 
with  some  respect  to  the  object  in  view,  and  it  is  then  appa- 
rent that  strictness  harmonizes  with  reasonableness  of  con- 
struction. The  provisions,  with  which  we  are  now  concerned, 
were  intended  as  a  protection  to  those  who  have  dealings  with 
the  corporation.  They  justify  them  in  relying  upon  the  fact 
that  the  whole  authorized  capital  has  been  paid  in,  in  time  and 
manner  as  prescribed  by  the  statute,  and  if  that  fact  is  not  cer- 
tified to  in  the  way  there  pointed  out,  then  the  holders  of 
stock,  as  to  which  a  certificate  of  full  payment  has  not  been 
filed,  are  made  severally  liable  to  the  creditors  of  the  company. 

The  requirements  of  the  law,  as  to  the  payment  of  the  com- 
pany's capital,  and  as  to  the  filing  of  a  certain  certificate,  are 
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Prank  Leslie,  Respondent,  v.  George  F.  Bassett  et  aL, 

Appellants. 

Negotiable  paper,  transferred  as  security  for  or  in  nominal  payment  of 
interest' to  accrue  upon  an  antecedent  debt,  is  subject  to  all  the  equitiea 
existing  between  the  original  parties  to  it  and  to  any  defenses  which  would 
have  been  available  to  the  maker  had  the  paper  not  been  transferred. 

Where,  therefore,  there  was  a  good  consideration  for  a  draft  when  it  wa& 
accepted,  but  subsequently  such  consideration  entirely  failed,  held,  that 
the  failure  of  consideration  was  a  good  defense  to  any  action  upon  the 
paper  brought  by  the  transferee. 

The  American  Exchange,  a  banking  corporation,  in  pursuance  of  an  agree- 
ment with  B.  &  Co.  accepted  a  draft  drawn  by  A.  &  Co.  for  the  amount 
of  goods  purchased  of  that  firm  by  B.  &  Co.,  to  which  was  attached 
a  bill  of  lading  of  the  goods,  running  in  the  name  of  B.  &  Co.,  and  ta 
reimburse  it  drew  upon  the  latter  Urm  for  the  same  amount,  with  com- 
missions added,  payable  before  the  maturity  of  the  draft  drawn  by 
A.  &  Co.  Said  draft  was  accepted  by  B.  &  Co.,  and  was  transferred  ta 
plaintiff,  who  had  loaned  money  to  the  Exchange  as  a  security  for  or  a 
conditional  payment  of  interest  to  accrue  upon  her  loan.  Within  two  days 
thereafter  the  Exchange  became  insolvent  and  A.  &  Co.'s  draft  was 
never  paid.  In  an  action  against  B.  &  Co.  upon  their  acceptance,  held, 
that  plaintiff  was  not  a  bona  fide  holder  for  value;  that  the  con- 
sideration having  failed  the  Exchange  could  not  enforce  the  draft, 
nor  could  the  plaintiff,  who  succeeded  to  its  rights,  and  so,  that  the 
action  was  not  maintainable. 

(Argued  December  9,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  l^ew  York,  entered  upon  an  order 
made  May  5,  1891,  which  overraled  defendants'  exceptions 
ordered  to  be  heard  in  the  first  instance  at  General  Term  and 
directed  judgment  in  favor  of  plaintiff  upon  a  verdict. 

The  action  was  brought  to  recover  the  amount  of  a  draft 
drawn  by  the  American  Exchange  in  Europe  (Limited),  a  bank- 
ing corporation,  upon  and  accepted  by  the  defendants  and 
indorsed  and  transferred  by  the  drawer  to  the  plaintiff. 

The  Exchange,  by  an  agreement  made  with  George  F. 
Bassett  &  Co.,  the  defendants  lierein,  that  it  would  accept 
drafts  drawn  upon  it  by  Alcock   &   Co.   for  the  amount 
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495 ;  1  Daniels  on  Neg.  Inst.  [3d  ed.J  773 ;  Bay  v.  Codding- 
tan,  2  Johna  Ch.  637.) 

Andrews,  J.  According  to  the  settled  law  of  this  state,  as 
established  in  Coddington  v.  Bay  (20  Johns.  637),  and  reaf- 
firmed in  subsequent  cases,  the  plaintiff  having  taken  the  draft 
as  security  for  or  in  nominal  payment  of  interest  to  accrue  on 
an  antecedent  debt,  it  was  subject  in  her  hands  to  any  defensea 
which  would  have  been  available  to  the  defendants  in  case  the 
draft  had  not  been  transferred  and  the  action  had  been  brought 
by  the  drawees  against  the  defendants  as  acceptors.  The 
plaintiff  on  receiving  the  draft  surrendered  no  securities, 
extinguished  no  liability  for  the  principal  or  interest  of  her 
debt  against  the  Exchange,  and  the  most  favorable  construe- ' 
tion  of  the  transaction  in  her  behalf  is  that  she  received  the 
draft  as  conditional  payment  of  the  interest  to  accrue  on  the 
loan.  It  cannot  be  doubted  that  in  case  the  draft  was  not 
paid,  she  would  have  recourse  on  her  original  obligation  against 
the  Exchange  to  recover  the  interest  for  which  the  draft  was 
taken  in  nominal  payment  (See  Phobuix  Iris.  Co.  v.  Churchy 
81  N.  Y.  218,  and  cases  cited.) 

The  plaintiff  stands  upon  the  right  of  the  Exchange,  and  the 
right  of  tlie  latter  to  recover  if  it  still  held  the  draft  and  had 
brought  the  action,  is,  in  this  case,  a  test  of  the  plaintiff's  rights. 
The  real  consideration  of  the  draft  in  suit  was  the  obligation 
assumed  by  the  Exchange  to  accept  and  pay  the  drafts  of 
Alcock  &  Co.,  drawn  upon  it  for  goods  purchased  by  Bassett 
&  Co.  from  Alcock  &  Co.,  Bassett  &  Co.  desired  credit  for 
purchases  to  be  made  by  the  firm  from  Alcock  &  Co.  The 
Exchange  agreed  with  Bassett  &  Co.  to  accept  the  drafts  of 
Alcock  &  Co.  upon  its  London  house,  at  ninety  days,  drawn 
for  goods  sold  by  Alcock  &  Co.  to  Bassett  &  Co.,  of  New 
York.  In  order  to  put  the  Exchange  in  funds  to  meet  its 
acceptances  of  the  drafts  of  Alcock  &  Co.,  Bassett  &  Co. 
agreed  to  accept  drafts  drawn  by  the  Exchange  upon  Bassett 
&  Co.  for  equivalent  amounts  payable  in  New  York,  to  mature 
twenty  days  before  the  drafts  whicii  it  should  accept  drawn  by 
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fiuccessor  could  maintain  an  action  on  the  draft,  and  that  the 
plaintiff  es  transferee  is  in  no  better  position.  We  deem  it 
unnecessary  to  consider  whether  the  transfer  of  the  draft  to 
applj  upon  an  antecede:  t  debt  of  the  plaintiff  against  the 
Exchange,  was  a  wr  prful  diversion  of  the  draft  from  the 
purpose  for  which  t  was  to  be  used.  It  is  sufficient  tliat  the 
consideration  has  failed  and  this  constitutes  a  good  defense 
to  the  action. 

The  court,  therefore,  erred  in  directing  a  verdict  for  the 
plaintiff  and  for  this  error  there  should  be  a  reversal  of  the 
judgment. 

All  concur. 

Judgment  reversed. 


JosiAH  J.  WnrTE,  Eespondent,  v.  George  C.  Wood  et  al., 

Appellants. 

Upon  foreclosure  of  a  mortgage  executed  by  the  C.  R.  Co.,  a  Kentucky 
railroad  corporation,  to  secure  its  bonds  which,  to  the  amount  of 
$994,000  were  then  outstanding,  the  property  was  bid  in  by  defendants 
under  an  agreement  which  provided  that  they  should  purchase  as  trus- 
tees, for  the  benefit  of  the  bondholders,  who  in  pursuance  of  the  agree- 
ment had  deposited  their  bonds  with  a  trust  company,  receiving  receipts 
therefor.  In  case  defendants  should  fail  to  sell  they  were  authorized  to 
organize  a  new  corporation,  in  which  event  the  stock  of  the  new  corpor- 
ation was  to  be  issued  to  and  divided  among  the  holders  of  the  receipts, 
"  in  proportion  to  the  number  of  bonds  deposited,  for  which  the  receipts 
were  issued,  upon  the  surrender  •  ♦  *  of  such  receipts."  The 
agreement  also  provided  that  defendants  'shall  have  full  power  and 
authority  to  make  due  provisions,  in  their  discretion,  in  case  of  any 
defect  of  their  express  powers,  and  shall,  nevertheless,  proceed  to  carry 
out  the  true  intent,  meaning  and  purpose  of  the  agreement  by  conform- 
ing as  near  as  may  be  to  the  provisions  thereof .  **  Also,  that  **  they  siiall 
determine  all  questions  that  may  arise  concerning  the  construction  and 
effect  of  any  provisions"  of  the  agreement,  and  that  their  "determina- 
tion shall  be  final  and  conclusive."  Having  failed  to  sell  within  the 
time  designated  defendants  filed  articles  of  incorporation,  which  fixed 
the  capital  stock  of  the  new  corporation  at  the  same  amount  as  the  stock 
of  the  old  company,  t.  <?.,  $2,000,000;  of  this  amount  $994,000  was  to  be 
issued  to  the  holders  of  the  receipts  in  consideration  of  the  conveyance 
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Wheeler  II.  JPeckham  for  appellant.  The  General  Term 
erred  in  holding  that  the  acts  of  defendants  in  organizing  the 
new  company  with  a  provision  in  the  articles  that  the  capital 
stock  should  be  $2,000,000,  and  that  but  $994,000  thereof 
should  be  issued  to  the  old  bondholders,  was  unauthorized  by 
the  trust  agreement  and  a  breach  of  trust,  irrespective  of  the 
question  of  good  faith.  {Shaw  v.  li.  It  Co,^  100  U.  S.  611 ; 
People  V.  Colm(m,12&  N.  Y.  433;  Williams  y.  W.  U.  T. 
Co.,  93  id.  188;  HoUister  v.  Stewart,  111  id.  664.)  The 
plaintiff  alleges  and  shows  no  damage.  {Johnson  v.  Morgan^ 
68  K  Y.  494,) 

WUliavi  J.  Gaynor  for  respondent. 

O'Brien,  J.  The  judgment  in  this  case  is  based  upon  acts 
of  the  defendants,  claimed  to  be  in  violation  of  their  duty  as 
trustees,  and  done  in  bad  faith.  The  Chatteroi  Railway  Com- 
pany, a  Kentucky  coporation  owning  a  railroad  in  that  state, 
had  issued  one  thousand  bonds  of  $1,000  each,  secured  by  two 
several  mortgages  to  the  Union  Trust  Company  of  New  York. 
There  were  nine  hundred  and  ninety-four  of  these  bonds  out- 
standing when  the  company  made  default  in  the  conditions  of 
the  mortgage,  and  it  was  foreclosed  by  suit  in  the  United 
States  Circuit  Court  in  Kentucky,  and  the  road  and  its  equip- 
ment sold,  and  purchased  by  the  defendants  for  the  benefit  of 
the  bondholders.  The  defendants,  in  making  the  purchase, 
acted  under  the  terms  of  a  written  agreement  between  them- 
selves and  the  holders  of  the  bonds,  bearing  date  February  15, 
1887,  This  agreement  provided,  among  other  things,  that  the 
bondholders  should  deposit  them  with  the  trust  company,  sub- 
ject to  the  order  of  the  defendants,  for  use  in  the  purchase  of 
the  property,  and  should  receive  therefor  the  receipts  of  the 
trust  company.  The  bonds  were  so  deposited,  the  receipts 
given  and  used  in  the  purchase  of  the  property  at  the  fore- 
closure sale.  The  agreement  between  the  defendants  and  the 
bondholders,  which  prescribes  at  length  and  in  specific  terms 
the  powers  and  duties  of  the  defendants  as  the  purchasing  com- 
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mittee  and  trustees  for  the  bondholders,  also  provided  that,  in 
case  the  defendants  purchased  the  mortgaged  property,  they 
might  sell  the  same,  within  a  fixed  time,  at  a  price  named, 
which  was  to  be  deposited  with  the  trust  company  for  the 
benefit  of  the  bondholders,  and  that  the  defendants  should 
operate  the  road  until  the  sale  could  be  made,  or  a  new  corpo- 
ration organized  to  take  and  operate  the  road.  The  defendants 
were  authorized  to  organize  a  new  corporation  in  case  they 
failed  to  sell  the  road,  and  in  that  event  it  was  provided  that : 
"  The  stock  of  such  company  shall  be  issued  to  and  divided 
among  the  holders  of  the  receipts  issued  by  the  trust  company 
hereunder,  in  proportion  to  the  number  of  bonds  deposited, 
for  which  the  receipts  were  issued,  upon  the  surrender  to  the 
Baid  trust  company  of  such  receipts."  The  defendants  did 
organize  a  new  company,  under  the  laws  of  Kentucky,  but  did 
not  deliver  the  whole  authorized  capital  stock  to  the  bond- 
holders, and  in  this  respect,  it  is  claimed,  they  failed  to  per- 
form their  duty  as  trustees  under  the  agreement.  There  are 
some  other  clauses  of  the  agreement,  following  the  one  above 
quoted,  which  must  be  read  with  it  in  order  to  get  a  clearer 
idea  of  the  question.  It  was  provided  that  the  defendants 
"  shall  have  full  power  and  authority  to  make  due  provisions, 
in  their  discretion,  in  case  of  any  defect  of  tlieir  express 
powers  hereunder,  and  shall,  nevertheless,  proceed  to  carry  out 
the  true  intent,  meaning  and  purpose  of  this  agreement  by 
conforming,  as  near  as  may  be,  to  the  provisions  thereof,"  and 
further,  "  They  shall  determine  all  questions  that  may  arise 
concerning  the  construction  and  effect  of  any  provision  of  this 
agreement,  which  determination  shall  be  final  and  conclusive 
in  every  case." 

The  defendants  having  failed  to  sell  the  railroad  within  the 
time  designated,  filed  articles  of  incorporation  in  the  proper 
county  clerk's  oflice  in  Kentucky,  but  did  not  make  publica- 
tion of  tlie  same  as  required  by  the  laws  of  that  state  in  order 
to  create  a  corporation,  and  in  fact,  within  a  month  after  such 
filing,  notified  the  clerk  that  the  articles  were  abandoned,  and 
new  articles  were  filed  August  23,  1889. 
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Under  the  articles  first  filed,  the  capital  stock  was  to  be 
$2,000,000,  subject  to  be  increased  by  a  majority  of  the  stock- 
holders to  any  sum  necessary  to  complete  and  equip  the 
road,  not  exceeding  $10,000,000.  An  amount  not  exceeding 
$2,000,000  of  the  stock  was  to  be  issued  as  paid-up  capital 
stock,  in  exchange  for  the  trust  company  receipts  issued  upon 
deposit  of  bonds  by  the  holders.  By  the  articles  of  incorpo- 
ration last  filed,  and  under  which  the  new  corporation  was 
created,  the  capital  stock  was  also  fixed  at  $2,000,000,  and  the 
only  material  difference  in  the  provisions  of  the  two  articles, 
in  so  far  as  concerns  this  case,  was  in  the  clauses  providing  for 
the  issue  of  the  capital  stock.  The  articles  first  filed  provided 
for  the  immediate  issue  and  distribution  among  the  holders  of 
the  trust  company  receipts,  representing  the  surrendered  bonds, 
of  not  exceeding  $2,000,000  of  stock,  in  consideration  of  the 
conveyance  to  the  company  to  be  organized  thereunder,  of 
the  mortgaged  property  by  the  defendants,  while  in  the  articles 
filed  subsequently,  but  nine  hundred  and  ninety-four  thousand 
dollars  of  stock  was  to  be  issued  and  delivered  to  the  holders 
of  the  receipts  in  consideration  of  the  conveyance  by  defend- 
ants of  the  property  purchased  at  the  foreclosure,  and  the 
residue  of  the  stock  might  "  be  disposed  of  from  time  to  time 
by  the  board  of  directors  at  its  discretion,  and  is  to  be  paid  in 
from  time  to  time  upon  calls  by  the  board  of  directors."  The 
organization  of  the  new  company  having  been  thus  completed, 
under  their  charter  the  defendants  conveyed  to  it  the  property 
purchased  by  them  at  the  foreclosure  sale  by  a  deed  dated 
August  20,  1889,  acknowledged  by  the  grantor  on  the  same 
day,  and  by  the  grantee  August  24,  1889,  and  on  this  latter 
date  delivered  to  the  grantee.  It  was  recorded  in  two  coun- 
ties of  Kentucky.  In  one  of  them,  August  30,  1889,  and  in 
the  other,  September  2,  1889,  and  this  action  was  commenced 
August  26,  1889.  The  plaintiff  was  the  owner  of  twenty- 
seven  of  the  bonds  secured  by  the  mortgage,  under  foreclosure 
of  which  the  defendants,  as  trustees  for  him  and  the  other 
bondliolders,  acquired  the  road,  and  those  bonds  he  surren- 
dered as  provided  for  by  the  trust  agreement,  and  took  in  their 
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place  the  trust  company  receipts,  and  was,  therefore,  entitled 
to  his  equitable  proportion  of  the  capital  stock  of  the  new 
company.  He  brought  this  action  to  restrain  the  transfer  of 
the  road  to  the  new  company  by  the  defendants.  On  the 
trial,  the  only  evidence  given  by  the  plaintiff  was  the  trust 
company  receipts,  which  showed  his  interest  in  the  subject- 
matter  of  the  controversy.  The  judgment,  among  other 
things,  restrains  the  defendants  from  collecting  a  note  given 
to  them  by  the  new  company  for  $56,800.  With  reference 
to  this  note,  the  allegation  of  the  complaint  is  that  it  was  given 
to  the  defendants  by  one  Collis  P.  Huntington  upon  an  agree- 
ment with  him,  whereby  the  defendants,  in  violation  of  their 
trust  duty,  and  for  the  purpose  of  benefiting  themselves  per- 
sonally, agreed  to  procure  for  him,  in  consideration  of  said 
note,  a  majority  in  value  of  the  bonds  at  fifty  per  cent  par 
value,  and,  thereupon,  turn  the  new  corporation  over  to  him. 
The  finding  of  the  trial  court  is  that  the  note  was  given  to 
defendants  by  the  new  corporation  "  as  part  and  parcel  of  the 
attempt  of  the  defendants  to  so  transfer  the  said  franchise  and 
property  to  the  said  new  incorporation  in  violation  of  their 
said  trust"  There  seems  to  be  no  conflict  in  the  evidence  in 
regard  to  the  consideration  of  the  note,  and  that  is  to  the 
effect  that  it  was  given  to  the  defendants  by  the  new  corpora^ 
tion  for  the  purpose  of  repaying  advances  made  by  the  defend- 
ants for  actual  expenses  of  the  committee  in  the  performance 
of  the  trust  and  one  or  two  items  of  estimated  expenses,  and, 
after  paying  these,  the  surplus,  if  any,  represented  by  the 
note,  was  to  be  paid  back  to  the  corporation  that  made  it. 
Nor  is  there  any  dispute  as  to  the  fact  that  the  deed  by  defend- 
ants, of  the  property  to  the  new  corporation,  was  actually 
delivered  to  it  before  the  suit  was  commenced.  This  is  con- 
ceded in  the  opinion  at  General  Term.  The  judgment,  there- 
fore, enjoined  the  defendants  from  doing  what  had  already 
been  done ;  and,  aside  from  the  feature  which  impounds  the 
note,  in  which  the  plaintiff  has  no  interest  whatever,  the  only 
effect  that  the  judgment  can  have  is  possibly  to  enjoin  the 
issue  of  the  stock  over  and  above  the  nine  hundred  and  ninetv- 
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four  thousand  dollars,  and  as  neither  the  new  railroad  corpo- 
ration nor  any  of  its  directors  are  parties  to  this  action,  it  is 
difficult  to  see  how  it  accomplishes  even  that.  There  does  not 
seem  to  be  any  basis  upon  which  that  part  of  the  judgment 
enjoining  the  transfer  and  the  payment  of  the  note  can  rest. 
But  the  more  important  question  in  the  case  is  whether  it  has 
been  shown  that  the  defendants  actually  committed  any  breach 
of  duty  as  trustees,  or  in  any  material  respect  violated  the 
trust  agreement  to  the  plaintiff's  damage.  It  is  not  found  or 
claimed  that  the  mere  filing  of  the  first  articles  of  incorpora- 
tion, in  July,  1889,  had  the  effect  of  bringing  any  new  corpo- 
ration into  existence.  It  seems  that,  under  the  laws  of  the 
state  where  they  were  filed,  no  such  result  followed.  Some- 
thing more  remained  to  be  done  before  a  corporate  entity  was 
created,  which  was  not  done,  and  the  attempt  to  create  a  cor- 
poration by  this  filing  was  abandoned  and  new  papers  filed  in 
their  place,  which,  it  seems,  resulted  in  the  creation  of  the 
new  corporation,  which  the  defendants  are  enjoined  from 
conveying  to. 

The  plaintiff,  evidently,  would  not  deem  himself  aggrieved 
at  all  had  the  defendant  proceeded  under  the  articles  first  filed. 
Then  he  would  have  his  share  of  two  millions  of  stock ;  now 
he  has  only  his  share  of  nine  hundred  and  ninety-four  thousand 
dollars  of  stock.  But  although  the  stock  in  the  first' case 
would,  on  paper^  express  a  larger  interest  in  shares  in  the  new 
road  than  that  issued  under  the  last  articles,  vet,  in  both  cases, 
the  actual  property  to  be  represented  by  the  stock  to  be  issued 
to  the  bondholders  was  precisely  the  same.  When  the  bond- 
holders of  the  old  road  became  stockholders  in  the  new  one, 
they  were  to  have  their  pro  rata  interest  in  the  road  which  the 
defendants  purchased  for  them  and  no  more.  JiTo  matter  at 
what  sum  the  new  '•oad  was  capitalized  whether  at  two  mil- 
lions or  nine  hundred  and  ninety-four  thousand  dollars,  what 
the  plaintiff  was  entitled  to  was  the  same  proportion  of  the 
stock  issued  to  represent  the  property  purchased  by  the  defend- 
ants as  his  twenty-seven  bonds  bore  to  the  whole  amount  of 
the  bonds  secured  by   the  mortgage  foreclosed.     Had  the 
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capital  stock  of  the  new  corporation  been  fixed  at  the  value  of 
the  property  puMchased  by  the  defendants  then  all  the  shares 
would  go  to  the  bondholders*  In  executing  that  part  of  the 
trust  which  provided  for  the  organization  of  a  new  corporation, 
to  operate  the  road,  the  defendants  were  required  to  proceed 
according  to  the  laws  of  the  stdte  in  wliich  the  property  was 
and  under  which  the  corporation  was  to  be  created.  The 
express  powers  conferred  on  defendants  by  the  trust  agreement 
were  general  and  all  the  details  necessary  to  be  considered, 
when  a  new  corporation  was  to  be  brought  into  existence,  were 
not  specified,  but,  notwithstanding  this,  the  defendants  were  to 
go  on  and  "  carry  out  the  true  intent,  meaning  and  purpose  of 
this  agreement  by  conforming  as  near  as  may  be  to  the  pro- 
visions thereof."  The  precise  question  then  is  whether  the 
defendants,  as  trustees,  disregarded  the  agreement  and  violated 
their  duty,  when  organizing  the  new  corporation,  in  providing 
for  the  issue  to  the  bondholders  of  only  nine  hundred  and 
ninety-four  thousand  dollars  of  stock  instead  of  two  millions. 
The  agreement  required  the  defendants  to  issue  to  the  bond- 
holders the  stock  of  the  new  company.  But  what  did  the 
parties  mean  by  these  terms?  Clearly  the  stock  of  the  new 
company,  within  the  contemplation  of  the  parties,  was  nothing 
else  than  the  old  road  or  in  other  words  the  property  pur- 
chased at  the  foreclosure  sale  by  the  defendants.  There 
was  no  other  property  in  which  the  bondholders  were  jointly 
interested  or  which  could  be  divided  and  distributed  to 
them.  Now  the  defendants  in  proceeding  to  discharge 
the  duty  of  organizing  a  new  corporation  were  bound,  under 
the  laws  of  Kentucky,  to  provide  in  the  articles  for  the  amount 
of  capital  stock  authorized  and  the  time  when  and  the  condi- 
tions upon  which  it  was  to  be  paid.  The  laws  of  that  state 
authorizing  the  purchasers  of  railroads,  at  foreclosure  sale,  to 
become  incorporated  authorized  the  corporators  to  provide  in 
the  articles  for  the  issue  of  paid-up  capital  stock  not  to  exceed 
"the  original  cost  of  the  construction  of  the  railroad  and  equip- 
ment purchased,  and  such  sum  as  may  be  necessary  to  complete 
the  same."    Kow  the  paid-up  capital  stock,  which  the  bond^ 
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holders  were  entitled  to  receive,  could  not  exceed  the  original 
cost  of  the  road  purchased  with  its  equipments.  The  defend- 
ants bid  in  the  property  at  $750,000.  In  the  articles  they 
fixed  its  cost  or  value  at  the  amount  of  the  original  bonds, 
namely  $994,000,  and  provided  for  the  issue  to  the  bondholders 
of  paid-up  stock  to  that  amount,  in  proportion  to  their  original 
interest  as  represented  by  the  receipts  of  the  trust  company. 
Had  they  intentionally  fixed  the  amount  of  paid-up  capital 
stock  to  be  issued  to  the  bondholders,  at  less  than  the  value  of 
the  property  purchased,  then  the  plaintiff  would  have  a  right 
to  complain,  but  it  is  not  suggested  that  the  defendants  did 
that,  but  the  new  articles  provided,  not  only  for  the  operation 
of  the  road,  but  also,  in  conformity  with  the  laws  of  Kentucky, 
for  the  completion  of  it.  This  could  not  be  done  without 
more  capital  and  so  the  articles  provided  that  other  stock,  up 
to  two  million  dollars,  might  be  issued  by  the  board  of  directors 
and  sold  for  money  or  other  proper  consideration.  The  bond- 
holders were  not  entitled  to  this  stock  unless  they  paid  for  it 
The  defendants  fixed  the  capital  of  the  new  road  at  just  what 
the  capital  of  the  old  one  was  and  they  fixed  that  part  of  it 
which  was  to  be  considered  paid  up,  by  the  purchased  prop- 
erty, at  the  amount  of  the  bonds  used  in  its  purchase  and  they 
say  that  they  have  the  plaintiff's  proportion  of  that  paid-up 
stock  to  give  to  him  whenever  he  will  take  it.  That  all  the 
other  holders  of  bonds  for  whose  benefit  the  defendants  pur- 
chased the  property  have  taken  the  stock  and  ratified  the 
defendants'  acts.  When  we  consider  the  broad  powers,  con- 
tained in  the  trust  agreement,  conferred  upon  the  defendants, 
to  some  of  which  we  have  referred,  and  the  laws  of  the  state 
under  which  the  defendants  were  to  act,  we  think  they  are  not 
liable,  providing  that  they  acted  in  good  faith.  If  the  provis- 
ion in  the  articles  incorporating  the  new  railroad,  for  the  issue 
to  the  bondholders  of  paid-up  stock  to  the  extent  of  nine 
hundred  and  ninety-four  thousand  dollare,  was  the  result  of  an 
honest  construction  of  their  powers,  under  the  laws  of  the 
state  where  the  corporation  was  to  be  created,  it  would  be 
unjust  to  hold  them  liable  upon  some  narrow  or  technical  oon- 
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fitniction  of  the  agreement  or  tlie  meaning  of  the  law  that 
they  were  obliged  to  act  under.  (Shaw  v.  liailrodd  Co.^  100 
U.  S.  605 ;  IloUister  v.  Stewart,  111  N.  Y.  644.) 

Tlie  complaint  alleges  and  the  trial  court  found  that  they 
did  not  act  in  good  faith  but  on  the  contrary  acted  in  bad 
faith,  and  to  this  finding  the  defendant  excepted.  We  have 
carefully  examined  the  record  and  are  unable  to  find  any  evi- 
dence in  it  to  uphold  the  finding  and  we  are  referred  to  none 
by  the  plaintiffs  counsel.  lie  stated  on  the  trial  that  he  relied 
on  the  case  made  by  the  pleadings,  but  they  nowhere  contain 
any  admission  of  bad  faith,  on  the  part  of  the  defendants.  On 
the  contrary  they  gave  evidence  at  the  trial  that  they  acted  in 
good  faith. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Peckham  J.,  not  voting. 

Judgment  reversed. 


Frederick  Booss  et  al.,  Bespondents,  v.  Margaret  A. 

Marion  et  al.,  Appellants. 

129       536 

147  598  Where  an  assignment  for  the  benefit  of  creditors,  executed  by  the  mem- 
bers of  a  firm,  by  its  terms  assigned  all  the  partnership  property  and 
the  individual  estate  of  each  of  the  assignors,  and,  after  preferring  cer- 
tain firm  creditors,  directed  the  assignee  with  the  residue  to  pay  in  full 
all  other  debts  and  liabilities  of  the  assignors,  "  together  or  respectively,'* 
and  if  the  residue  was  insufficient,  to  apply  it  toward  such  payment 
"  ratably  and  in  proportion,"  and  it  appeared  tliat  there  were  individual 
debts,  fieldy  that  the  assignment  was  upon  its  face  fraudulent  and  void 
as  to  firm  creditors,  as  its  effect  was  in  one  contingency  to  devote  part  of 
the  partnership  property  to  the  payment  of  individual  debts  of  the 
assignors  before  payment  in  full  of  all  the  partnership  debts;  also  that 
it  was  not  validated  by  the  fact  that  the  assets  were  insuflScient  to  pay 
the  preferred  debts. 

(Argued  December  9,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  the  first  Tuesday  of  January,  1891,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiffs  as  judgment  creditors 
of  the  firm  of  Marion  &  Co.,  to  set  aside,  as  fraudulent  and 
void,  an  assignment  for  the  benefit  of  creditors,  executed  by 
the  defendants,  Margaret  A.  and  James  Marion,  who  com- 
posed said  firm,  to  the  defendant  John  F.  Kinney. 

The  assignment,  by  its  terms,  grants  and  assigns  all  the 
copartnership  and  individual  estate,  property  and  effects  of 
every  description  belongings  to  the  parties  of  the  first  part,  or 
either  of  them.  After  providing  for  the  payment  of  the 
expenses  of  executing  the  trust,  and  of  wages  due  to  employes, 
it  directs  the  assignee  to  pay  certain  preferred  debts,  most  of 
which  appear  on  the  face  of  the  provision  to  be  debts  of  tlie 
copartnership ;  the  four  last  items  are  as  follows :  "  And  to  J. 
Fahy  &  Co.  and  James  G.  Comerford  of  Rochester,  N.  Y., 
the  amount  of  their  accounts ;  and  also  to  A.  J.  Kirley  tlie 
sum  of  $70,  and  to  R.  G.  Dun  &  Co.  the  sum  of  $60."  Then 
follows  a  direction  to  the  assignee  in  these  terms :  "  4th.  To 
pay  and  discharge  in  full,  if  the  residue  of  said  proceeds  is 
sufiicient  for  that  purpose,  all  the  debts  and  liabilities  now 
due  or  to  gi'ow  due  from  the  parties  of  the  first  part, 
together  or  respectively,  with  all  interest  moneys  due  or 
to  grow  due ;  and,  if  the  residue  of  said  proceeds  shall  not 
be  sufficient  to  pay  the  said  debts  and  liabilities  and  interest 
moneys  in  full,  theii  to  apply  the  said  residue  of  said  proceeds 
to  tlie  payment  of  said  debts  and  liabilities,  ratably  and  in  pro- 
portion." The  court  found  the  assignment  correctly  set  out  in 
the  complaint ;  that  the  debts  preferred  to  Fahy  &  Co.  and 
Comerford  were  fictitious,  being  made  to  appear  by  an  altera- 
tion of  the  books  of  the  firm,  whereby  an  individual  indebted- 
ness of  Margaret  A.  Marion,  of  between  $700  and  $800  to 
each  of  said  pretended  creditors  of  the  firm,  was  credited  to 
each  of  them,  respectively,  and  charged  to  Margaret  A.  Marion, 
with  the  result  that  what  were,  in  fact,  individual  debts  of 
Margaret  A.  Marion  to  the  creditors  named  became  apparent 
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debts  of  the  firm  to  them,  and  were  preferred  as  such ;  that 
such  alteration  of  the  books  of  the  firm  was  made  at  about  the 
time  the  assignment  was  made,  without  the  knowledge  of 
either  of  the  copartners,  by  one  Francis  E.  Marion,  the  hus- 
band of  Margaret  A.,  who  was  general  manager,  and  had  sole 
charge  of  the  business  of  the  firm,  that  such  fictitious  prefer- 
ences were  supposed  by  the  assignors  to  be  actually  correct 
when  the  schedules  were  made  in  which  the  several  amounta 
of  those  preferences  were  specified.  The  court  further  finds : 
^^  8th.  That  in  said  assignment  the  said  assignee  was  directed, 
after  the  payment  of  the  preferred  creditors,  to  devote  the 
remainder  of  the  proceeds,  or  so  much  thereof  as  might  be 
necessary,  to  the  payment  of  the  debts  of  said  firm  of  Marion 
&  Co.,  and  the  individual  debts  of  Margaret  A.  Marion  and 
James  Marion,  ratably,  and  share  and  share  alike ;  and  that 
said  payments  were  to  be  made  out  of  the  proceeds  of  the  sale 
of  the  individual  and  firm  property  without  discrimination. 
That  the  individual  debts  of  Margaret  A.  Marion  amounted  to 
several  hundred  dollars."  And  as  a  conclusion  of  law,  the 
court  finds  that  the  assignment  is  fraudulent  and  void  as  to  the 
plaintiffs  and  such  other  judgment  creditors  as  may  come  uu 

Edward  F,  WelUn^gton  for  appellants.  The  complaint 
charged  only  that  the  assignment  was  made  with  intent  to 
hinder,  delay  and  defraud  creditors,  and  the  judgment  cannot 
be  sustained  upon  findings  whicli  negatived  the  allegations  of 
the  bill  and  made  out  a  new  and  unsuggested  case.  {Day  v. 
Toicn  of  Ne%o  Lota,  107  N.  Y.  154, 155^;  Wnght  v.  Ddafieldy 
25  id.  266  ;  Salisbury  v.  Ilowe,  87  id.  132,  133 ;  Ferguson  v. 
M.  Z.  Ins.  Co,,  22  Ilun,  326 ;  Baird  v.  Mayor,  etc,,  96  N.  Y. 
603.)  If  the  assignment  was  fraudulent  and  void  perse,  it  was 
so  on  account  of  the  grammatical  construction  given  to  tlie 
assignment  itself  by  the  courts  below,  and  the  appellants  insist 
that  such  interpretation  is  forced  and  wrong.  {Crook  v. 
liindsTtopf,  105  N.  Y.  485  ;  Townsend  v.  Steams,  32  id.  209  ; 
E,  S,  Bank  V.  Roche,  93  id.  378;  Piatt  v.  LnU,  17  id.  480; 
Kellogg  v.  Slauson,  11  id.  305.)     The  judgment  is  wrong,  for 
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the  reason  that  the  plaintiffs  did  not  rest  upon  the  document, 
but  went  on  into  the  question  of  actual  fraudulent  intent  to 
make  the  debts  of  Margaret  debts  of  her  firm.  From  that 
moment  the  question  of  construction  became  subordinate  and 
the  plaintiffs  could  only  succeed  upon  the  issue  of  actual  fraud, 
and  the  court  has  found  the  defendants  innocent.  {Crook  v. 
Rind^hypf^  105  N.  Y.  481 ;  Jay  cox  v.  Turner^  40  id.  475 ;. 
Hurlhut  V.  Dean^  2  Keyes,  97.)  It  is  no  objection  to  the 
validity  of  this  assignment  that  it  preferred  over  other  part- 
nership debts  these  debts  of  Margaret  A.  Marion,  not  originally 
contracted  by  the  firm,  but  which  they  had  assumed  and 
become  liable  to  pay.     {Turner  v.  Jaycox^  40  N.  Y.  475  ; 

Wilson  V.  Robertson^  21  id.  572 ;  Bernheimsr  v.  Rindskopf^ 
116  id.  439.)  Assuming  that  Frank  Marion  changed  the 
books  with  some  meretricious  intent  of  his  own  in  which  his- 
employers  had  no  part,  the  question  comes  squarely  before 
this  court,  whether  an  honest  assignment  will  be  set  aside 
because  some  third  person,  upon  whom  the  assignors  of  neces- 
sity relied  for  their  information,  misled  them.  {Hardman  v. 
Bawen,  39  K  Y.  200;  Shultz  v.  Hoagland,  85   id.  468; 

Warner  v.  Jaffray^  96  id.  253.)  The  act  of  Frank  Marion, 
at  the  worst,  was  merely  a  fraud  upon  the  assignment,  and 
could  not  avoid  the  instrument.  The  assignee  could  have 
maintained  an  action  to  set  aside  the  Fahy  and  Commerford 
transactions  in  aid  of  the  trust.  If  he  had  refused,  these 
creditors  might  have  maintained  it.  But  this  action  to  set 
aside  the  assignment  itself  cannot  be  upheld  upon  the  facts 
which  exist.  {Loo8  v.  Wilkinson,  110  N.  Y  198,  200,  210 ; 
Spri/ng  v.  Short,  90  id.  545  ;  Crouse  v.  Frothingham,  97  id. 
112 ;  Laws  of  1858,  chap.  314 ;  Southard  v.  Benner,  72  N. 
Y.  424.) 

Damid  N.  Salisbury  for  respondents.  The  allegations  of 
the  complaint  are  sufficient  (3  R.  S.  23-29,  §§  1-4 ;  Durant 
V.  Piersmi,  29  N.  Y.  S.  R.  510;  Wilson  v.  Robertson,  21  N. 
Y.  587 ;  Hidbert  v.  Dean,  2  Keyes,  97.)  If  there  is  any  evi- 
dence to  support  the  findings  of  fact  excepted  to,  they,  as  well 
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as  those  not  excepted  to,  are  binding  and  conclusive  upon  this 
<;ourt.  {Quincy  v.  White^  63  N.  Y.  370  ;  Barker  v.  White, 
68  id.  204 ;  StiUwell  v.  M.  Z.  Lis.  Co.,  72  id.  385.)  The 
preferred  claim  in  favor  of  J.  Fahy  &  Co.  was  fictitious.  (3 
R  S.  [7th  ed.]  2276,  §  3 ;  Terry  v.  BuUer,  43  Barb.  395 ;  Tal- 
eoU  V.  Hem,  31  Ilun,  282-284 ;  Shultz  v.  Jloagland,  85  N.  Y. 
464,  468;  Menagh  v.  Whitwell,  52  id.  146;  Ransain  v.  Yan 
Deventer,  41  Barb.  307;  Victor  v.  Ilenlein,  34  Hun,  562.) 
The  directions  to  pay  Commerford  and  Fahy  &  Co.  each  a 
sum  exceeding  the  amount  due  them  rendered  the  assignment 
fraudulent  and  void.  {De  Camp  v.  MarsIiaU,  2  Abb.  [N.  S.] 
573;  Tieden  v.  Day,  2  Sandf.  594;  Meade  v.  Phillips,  1 
Sand.  C.  N.  83;  Frazier  v.  Truax,  27  Hun.  587;  TalcoU 
V.  Ile^H,  31  id.  232;  A.  E.  BaaiJc  v.  Webh,  36  Barb.  29.) 
The  assignment  provided  for  the  payment  of  the  individual 
•debts  of  each  member  of  the  firm  from  copartnership  prop- 
erty, and  the  debts  of  each  individual  member  of  the  fir*n  out 
of  the  proceeds  of  the  individual  property  of  the  other  mem- 
ber of  the  firm,  and  is,  therefore,  upon  its  face  fraudulent  and 
Toid.  {Piatt  V.  Hunter,  11  Wkly.  Dig.  300;  Wittson  v. 
Jiobertsim,  21  N.  Y.  587;  Shiel  v.  Healey,  61  How.  Pr. 
73 ;  O^Neil  v.  Scdmon,  25  id.  246 ;  National  Bank  v. 
Cohen,  6  N.  Y.  S.  R.  380;  Hnlbert  y.  Dean,  2  Keyes, 
97-99 ;  2  Abb.  Ct.  App.  Dec.  428 ;  Menagh  v.  Whitwell, 
.52  N.  Y.  146;  Kerchies  v.  Schloss,  49  How.  284,  285; 
J^yazier  v.  Truax,  27  Hun,  587 ;  In  re  Lewis,  81  N.  Y.  421 ; 
Story  on  Part.  §  152;  Grande  v.  Col  well,  5  Cow.  489; 
Dohb  v.  Holses,  16  Johns.  33;  Effingham  v.  Ensxoorth,  7 
Wend.  326 ;  Bendall  v.  Hattrick,  1  Sweeny,  405 ;  Laverty 
v.  Garraty,  1  Wend.  529-531 ;  Bank  of  Rochester  v.  Bowen, 
7  id.  158  ;  WiUon  v.  Petterkin,  14  id.  146 ;  Stainers  v.  Tyson, 
Z  Hill,  279 ;  Pothier  on  Obligations,  83 ;  Geary  v.  Cockroft, 
1  J.  &  S.  146.)  Upon  the  evidence  the  court  would  have 
been  warranted  in  finding  additional  facts  which  would  have 
supported  the  conclusions  of  law  found.  (Story  on  Part.  §  133  ; 
Rogers  v.  Peters,  12  Pet.  229 ;  Menagh  v.  WhitweU,  52  N. 
Y.  146;  Rffnsom  Y.  Yan  Deventer,  41  Barb.  307;   Vietor  y. 
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IlenZein,  34  Hun,  562 ;  ShuUz  v.  Bbagland,  86  K  Y.  464- 
468 ;  I>e  Camp  v.  Marshall,  2  Abb.  [K  8.]  373 ;  Bailey  v. 
ffowey  18  J.  &  S.  100 ;  White  v.  Fagin,  18  Wkly.  Dig.  358.) 

Peokham,  J.  We  think  this  judgment  should  be  affirmed 
for  the  reasons  stated  in  the  opinion  given  at  the  General 
Term.  We  will  add  but  a  few  words,  which  are  suggested  by 
the  argument  of  the  counsel  for  the  appellant  before  us.  The 
construction  whi-jh  the  Supreme  Court  gave  to  the  language 
used  in  the  assignment  is,  we  think,  the  only  one  permissible. 

The  eflEect  of  the  assignment  is  in  one  contingency  to  devote 
part  of  the  partnership  property  to  the  payment  of  individual 
debts  before  payment  in  full  of  partnership  debts,  and  there 
is  an  express  finding  that  there  were  such  individual  debts  of 
one  of  the  partners.  There  is  evidence  sufficient  to  justify  it. 
In  Crook  v.  liindslcopf  {106  N.  Y.  476)  the  members  of  the 
firm  executed  the  assignment  for  the  benefit  of  their  creditors, 
and  devoted  all  their  property  to  the  payment  of  the  copart- 
nership debts,  and  after  such  payment,  if  there  should  be  any 
residue,  it  was  to  be  applied  to  the  payment  of  tlie  individual 
debts  of  the  assignors  or  either  of  them.  One  member  of  the 
firm  owned  individual  assets  of  the  value  of  $30,  and  the  other 
of  the  value  of  $10,  and  their  individual  indebtedness  was  of 
an  unequal  amount.  It  was  thought  hardly  worthy  of  atten- 
tion on  account  of  the  smallness  of  these  amounts,  but  the 
construction  of  the  assignment  was,  nevertheless,  entered  upon, 
and  it  was  held  that  the  language  did  not  provide  for  the  crea- 
tion of  a  fund  in  the  surplus  after  payment  of  firm  debts,  to  be 
used  indiscriminately  in  the  payment  jpr^  rata  of  the  individ- 
ual debts  of  the  members  of  the  firm,  but  that  if  there  were  a 
surplus,  the  share  of  each  partner  therein  was  to  be  applied  to 
the  individual  debts  of  such  partner.  The  language  used 
here  does  not  permit  this  construction.  The  payment  of  the 
firm  debts  is  not  provided  for  in  full  before  any  payment  can 
be  made  the  individual  creditors,  but  the  contrary  is  the  fact 
in  a  contingency  provided  for  in  the  assignment.  If  there 
are  not  enough  assets  to  pay  the  preferred  firm  creditors, 
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no  sufficient  answer  to  the  charge  of  frand  arisee  from  that 
fact. 

If  an  insolvent  firm  appropriate  by  an  assignment  partner- 
ship property  to  the  payment  of  the  individual  debts  of  one 
partner,  the  assignment  is  fraudulent  and  void.  (  Wilson  t. 
Robertson,  21  N.  Y.  587.) 

In  case  of  such  an  assignment  it  has  been  held  {ffurJhert  v. 
Dean,  2  Keyes,  97),  if  it  be  shown  and  found  as  a  fact  that 
there  are  no  individual  debts  thus  provided  for,  the  presump- 
tion of  fraud  may  be  repelled  and  the  assignment  upheld. 
But  in  this  case  the  finding  is  exactly  contrary.  And  in  Crook 
V.  Rindskopf  {supra),  the  assignment  having  provided  first 
for  the  full  payment  of  firm  creditors,  such  creditors,  it  was 
said,  were  not  aggrieved,  for  the  intention  could  not  have  been 
to  defraud  them  by  providing  for  the  payment  of  individual 
creditors  thereafter,  even  though  the  individual  partners  owned 
unequal  amounts  of  individual  property,  which  might  be 
affected  by  a  provision  to  pay  the  debts  with  the  surplus  pro 
rata.  It  never  has  been  held  that  in  a  case  where  partnersliip 
assets  have  been  by  the  assignment  devoted  in  certain  contin- 
gencies to  the  payment  of  individual  debts,  while  a  portion  of 
the  partnership  debts  remained  unpaid,  the  stamp  of  fraud 
which  the  law  places  upon  such  a  transaction  can  be  rebutted 
by  any  evidence  that  the  parties  did  not  intend  to  commit  a 
fraud. 

In  this  case  the  plaintiffs  endeavored  to  prove  a  fraudulent 
intent  outside  of  and  upon  other  facts  than  this  provision  of 
the  assigmnent  Even  if  they  had  been  unsuccessful  in  that 
endeavor,  the  failure  did  not  breathe  vitality  into  the  instru- 
ment which  the  law  denounces  as  a  fraud  because  of  the  exist- 
ence of  the  illegal  provision  therein.  If  the  fact  be  that  there 
are  not  enough  funds  in  the  hands  of  the  assignee  to  pay  the 
preferred  debts  of  the  firm,  the  other  fact  remains  that  the 
assignment  provided  for  the  payment  of  the  individual  debts 
with  the  firm  property  in  certain  contingencies,  and  the  want 
of  firm  and  individual  assets  sufficient  to  pay  the  firm  debts, 
does  not  cure  this  vice.     The  failure  of  assets  to  pay  preferred 
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creditors  is  not  like  the  non-existence  of  individual  debts  in  a 
<»se  where  an  assignment  provides  for  their  payment  out  of 
firm  property.  There  is  no  contingency  in  such  case  and  the 
provision  is  mere  surplusage,  hence  totally  immaterial.  But 
mere  absence  of  assets  with  which  to  pay  as  directed  may 
depend  upon  many  contingencies.  The  illegal  intent  to  devote 
the  property  to  an  unlawful  use  is  there  in  any  event.  Good 
fortune  in  realizing  upon  sales  of  the  property  assigned  may 
produce  the  assets,  while  in  the  other  case  there  are  no 
individual  debts  and  no  chance  can  create  them. 

Whether  the  provision  is  void  or  valid  should  not  depend 
upon  a  fact  of  this  kind,  which  may  or  may  not  exist,  when 
the  assignment  comes  to  be  carried  out.  The  invalid  provision 
is  made  in  case  it  should  exist,  and  it  is  invalid  when  the 
assignment  is  made. 

There  is  no  error  in  the  record  and  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  The  Brush  Electric  Manufacturing  /  Ji^^S^'^ 
Company,  Appellant,  ^^  Edward  Wemplb,   Comptroller,    y/t  a  -.iVl 
Eespondent.  ^^  ^  ^^  J 

The  relator,  a  domestic  corporation,  organized  under  the  General  Manu-  ,(29  648 

£acturing  Act  (Chap.  40,  Laws  of  1848),  is  engaged  in  the  business  of  ***   *^^ 

producing  electricity  and  supplying  the  same  to  customers  for  lighting 
purposes.  In  proceedings  to  review  by  certiorari  a  decision  of  the 
comptroller  holding  the  relator  liable  to  pay  taxes  and  penalties 
imposed  by  the  act  of  1880,  providing  for  the  assessment  and  payment 
of  taxes  by  certain  corporations  TChap.  542,  Laws  of  1880),  and  the  act  of 
1881,  amending  the  same  (Chap.  361,  Laws  of  1881),  JiM,  that  it 
was  a  manufacturing  corporation  within  the  meaning  of  the  provision 
of  said  act  exempting  such  corporations,  and  so  was  exempt  from  taxa- 
tion until  the  passage  of  the  amendatory  act  of  1889  (Chap.  353,  Laws 
of  1889),  wliich  took  electric  light  companies  out  of  the  exemption 
clause. 
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The  decision  was  made  by  the  comptroller  upon  application  of  the 
relator,  under  the  amendatory  act  of  1889  (Chap.  468,  Laws  of  1889), 
which  authorizes  the  comptroller  to  revise  and  readjust  any  account  for 
taxes  settled  by  any  corporation.  The  account  against  the  relator  was 
settled  by  the  comptroller  July  3,  1889,  immediate  notice  of  the  assess* 
ment  was  given  to  it,  and,  after  the  expiration  of  thirty  days,  no  pro- 
ceedings having  been  taken  to  review  the  same,  as  provided  by  said  act 
of  1881  (§  17),  as  amended  in  1885  (Chap.  501,  Laws  of  18a'5),  the 
comptroller  issued  his  warrant  for  the  collection  of  the  tax.  It  was 
claimed  on  behalf  of  the  defendant  that  the  relator  had,  by  the  delay, 
lost  his  right  of  review  by  certiorari.    Held,  untenable. 

The  relator,  up  to  the  time  the  tax  was  so  settled  and  adjusted  in  1889, 
had  made  no  reports  and  paid  no  taxes.  It  was  claimed  by  defendant 
that  the  relator  had  another  remedy,  that  is,  by  appeal  from  the  deter- 
mination of  the  comptroller  to  a  board  constituted  for  that  purpose  by 
the  act  of  1881  (§  1),  and  so  that  under  the  provision  of  the  Code  of 
Civil  Procedure  (§  2122),  which  provides  that,  except  when  otherwise 
prescribed  by  statute^  a  writ  of  certiorari  may  not  be  issued  to  review 
any  determination  which  can  be  adequately  reviewed  upon  appeal,  to 
any  body  or  officer.  Held,  untenable;  that  the  said  provision  for  appeal 
did  not  apply  to  a  case  where  the  corporation  claiming  it  was  not  sub- 
ject to  any  tax  whatever,  and  had  made  no  report,  but  simply  to  cases 
where  reports  having  been  made,  the  comptroller,  not  satisfied  therewith, 
has  proceeded  to  make  a  valuation  of  his  own,  and  settled  an  account 
against  the  corporation  on  that  valuation;  that  the  valimtion  and  deter- 
mination in  question  was  made,  not  under  the  section  of  said  act  con- 
taining said  provision  for  appeal,  but  under  a  section  (g  12)  added  by  the 
amendatory  act  of  1882  (Chap.  151,  Laws  of  1882),  as  amended  in  1885 
(Chap.  501,  Laws  of  1885);  and  so  that,  as  by  the  act  of  1889,  under 
which  the  application  was  made  (§  20),  express  provision  is  made  for 
review  by  certiorari  of  the  action  of  the  comptroller,  the  relator  was 
entititled  to  the  writ. 

(Argued  December  14,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  8,  1891,  which  modified,  and  affirmed  as 
modified,  a  decision  of  the  comptroller  of  the  state,  denying  a 
petition  of  the  relator  for  a  revision  and  readjustment  of 
accounts  for  taxes  against  it,  imposed  under  the  act  of  1880 
(Chap.  542,  Tjaws  of  1880),  and  the  acts  amendatory  thereof. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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John  W.  IIoust07i  for  appellant.  The  relator  had  exhausted 
the  remedy  given  it  by  the  act  under  which  the  tax  was  levied, 
and  was,  therefore,  entitled  to  the  writ.  (Laws  of  1889,  chap. 
463;  Laws  of  1880,  chap.  5-12;  Laws  of  1881,  chap.  361.) 
The  operations  of  companies  engaged  in  the  business  of  the 
relator  are  essentially  manufacturing  operations,  the  result  is  a 
manufacture,  and  consequently  the  relator  is  a  manufacturing 
corporation  within  the  meaning  of  the  statute  exempting  such 
corporations  from  the  payment  of  a  tax  to  the  state.  (iV^.  G. 
Z.  Co.  V.  Brooklyn,  89  N.  Y.  409 ;  I'eoj)h  v.  K  L  Co.,  99 
id.  181 ;  E.  U.  M.  Co.  v.  F.  E.  L.  ik  P.  Co.,  82  Me.  464; 
150  Mass.  392 ;  Emerson  v.  Commonwealth,  108  Penn.  St. 
111.)  The  legislature  itself  has  in  various  statutes  applied  the 
word  "manufacturing"  to  companies  engaged  in  the  businesa 
of  electric  lighting,  and  has  thereby  indicated  the  meaning 
which  it  attached  to  the  word  as  used  in  chapter  542  of  the 
Laws  of  1880.  (Laws  of  1882,  chap.  73,  §  1 ;  Laws  of  1887, 
chap.  716 ;  Laws  of  1890,  chap.  506,  §  6.)  The  legislature 
has  shown  its  construction  of  the  act  of  1880  by  deeming  it 
necessary  in  1889,  in  order  to  enable  the  state  to  impose  a 
state  tax  upon  electric  light  companies,  te  amend  the  act  of 
1880  by  expressly  declaring  that  such  companies  should  not 
be  exempt.  (Laws  of  1880,  chap.  542 ;  Laws  of  1881,  chap. 
361 ;  N.  G.  L.  Co.  v.  City  of  Brooklyn,  89  N.  Y.  409 ; 
People  V.  Bd.  Suprs.,  16  id.  424 ;  PeopU  v.  N.  Y.  F.  D.  T). 
Co.,  92  id.  187.)  The  executive  officers  of  the  government 
have  themselves  construed  the  word  "manufacturing"  to 
include  electric  ligliting  companies.  This  construction  is 
entitled  to  great  weight  ( U.  S.  v.  Moore,  95  U.  S.  763  ; 
Sedg.  on  Dam.  216 ;  People  ex  rel.  v.  Beach,  19  Ilun,  259.) 

Charles  F.  Tabor,  Attomey-General,  for  respondent.  The 
relator  was  not  entitled  to  the  writ  of  certiorari  granted  herein 
by  the  court.  (Laws  of  1889,  chap.  463 ;  GUmore  v.  City  of 
Utica,  121  N.  Y.  569 ;  PeopU  v.  Con.ner,  46  Barb.  333 ; 
People  ex  ret.  v.  Town  Clerk,  29  Hun,  216.)  So  far  as  any 
question  concerning  the  validity  of  the  tax  sought  to  be 
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did  solve  that  doubt  in  the  act  of  1889  by  declaring  that  they 
were  not  so  included,  and  the  comptroller  was  right  and  justi- 
fied in  following  this  legislative  declaration  in  the  assessment 
made  herein.  (Laws  of  1879,  chap.  512;  Laws  of  1880,  chap. 
542 ;  JV.  G.  Z.  Co,  v.  City  of  Brooklyn,  25  Hun,  567 ;  89 
N.  Y.  409;  Laws  of  1881,  chap.  361 ;  Laws  of  1889,  chap. 
533;  Laws  of  1882,  chap.  73;  Vickshurgh  v.  Dennis,  116 
U.  S.  666 ;  C  R.  B.  Co.  v.  Guffey,  120  id.  575 ;  Y.  R.  R. 
Co.  V.  T/io7uas,  132  id.  185.) 

O'Brien,  J.  This  appeal  brings  here  for  review,  a  judg- 
ment entered  upon  the  return  to  a  writ  of  certiorari,  sued  out 
by  the  relator,  for  the  purpose  of  reviewing  a  decision  or 
determination  of  the  defendant  as  comptroller  of  the  state, 
whereby  the  relator  was  adjudged  liable  to  pay  certain  taxes 
and  penalties  to  the  state  under  cliaper  361  of  the  Laws 
of  1881,  and  the  laws  supplementary  thereto  and  amenda- 
tory thereof,  providing  for  the  assessment  and  payment  of 
taxes  to  the  state  by  certain  corporations.  The  relator  is  a 
domestic  corporation,  organized  by  filing  a  certificate  Febru- 
ary 17, 1881,  under  the  act  of  1848,  providing  for  the  formation 
of  corporations  for  manufacturing  and  other  purposes.  Since 
its  organization  it  has  been  engaged  in  the  business  of  pro- 
ducing electricity  and  supplying  the  same  to  its  customere  in 
the  city  of  New  York  for  the  purpose  of  lighting  public 
and  private  places.  The  relator  contended  that  it  was  a 
manufacturing  corporation,  and  as  such  exempt  from  paying 
the  tax  to  the  state  upon  its  business,  and  made  no  reports  and 
paid  no  tax  till  July,  1889,  and  then  only  by  force  of  chapter 
353  of  the  Laws  of  1889,  wliich  took  electric  light  companies, 
by  name,  out  of  the  exemption  clause  in  favor  of  manufac- 
turing corporations.  The  relator  is,  beyond  all  coTitroversy, 
liable  for  the  tax  since  the  passage  of  the  act  last  mentioned, 
but  denies  that  it  is  liable  for  anything  before,  as  the  exemp- 
tion clause  covering  manufacturing  corporations  then  applied 
to  it.  In  the  year  1889  the  comptroller  caused  an  examination 
of  the  aflFairs  of  the  relator  to  be  made  by  a  commissioner 
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ted  by  liitn,  and  upon  liis  report  mac 
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his  predecessors  in  office,  for  taxes 
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suiting  from  such  revision  and  reset 
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account  against  the  relator  which  established  the  agsesement,  so 
far  as  it  was  within  the  power  of  the  comptroller  to  do  so,  was 
settled  July  3, 1889.  Immediate  notice  of  the  assessment  was 
given  to  the  relator,  and  after  the  expiration  of  thirty  days,  no 
proceedings  having  been  taken  to  review  the  same,  under  sec- 
tion 17  of  the  act  of  1881,  as  amended  by  chapter  501  of  the 
Laws  of  1885,  the  comptroller  issued  his  warrant  for  the  col- 
lection of  the  tax.  The  learned  attorney-general  contends  that 
the  relator,  by  delay,  lost  the  right  of  review  by  certiorari. 
This  would  probably  be  so,  except  for  subsequent  legislation, 
which  must  be  presently  noticed.  The  Code  (§  2122)  provides 
that,  except  as  otherwise  prescribed  by  statute,  a  writ  of  cer- 
tiorari cannot  be  issued  to  review  any  determination  which  can 
be  adequately  reviewed  by  an  appeal  to  a  court,  or  to  some  other 
body  or  officer,  and  it  is  argued  by  the  attorney-general  that 
the  relator  could  have  appealed  from  the  detennination  of 
the  comptroller  to  a  board  composed  of  the  secretary  of  state, 
attorney-general  and  state  treasurer,  under  the  last  clause  of 
section  1  of  the  act  of  1881,  ai^  for  that  reason  was  not  enti- 
tled to  the  writ.  The  provision  for  an  appeal  to  this  board 
does  not  seem  to  apply  to  a  case  like  this,  where  the  officers  of 
the  corporation,  taking  the  position  that  the  company  was  not 
subject  to  any  taxation  whatever  under  the  act,  neglect  or 
refuse  to  make  any  report,  but  to  cases  where  reports  are  made 
by  the  proper  officers  of  the  corporation,  and  the  comptroller, 
not  being  satisfied,  with  such  report,  proceeds  to  make  a  valua- 
tion of  his  own,  and  to  settle  an  account  against  the  company 
upon  the  basis  of  such  valuation,  then  the  company  may  appeal 
to  the  board  above  mentioned,  and  the  question  presented  by 
the  appeal  would  seem  to  be  whether  the  valuation  made  by 
the  corporate  officers,  or  by  the  comptroller  in  disregard  of  it, 
is  the  correct  and  just  one.  Here  the  valuation  and  determina- 
tion was  not  made  under  section  1,  but  under  section  12  of  the 
act  of  1881,  as  amended  by  chapter  151  of  the  Laws  of  1882, 
and  chapter  501  of  the  Laws  of  1885.  But  the  act  of  1889, 
above  referred  to,  which  gives  to  the  relator  the  right  to  apply 
for  a  revision  and  resettlement  of  the  tax,  also  prescribes  a 
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lethod  for  reviewing  the  action  of  the  coinpti 
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lination  of  the  Supreme  Court  an  appeal  n 
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as,  we  think,  intended  to  reach  such  a  caa 
ght  of  the  state  to  receive  the  tax  assessed  u 
epends  upon  the  question  whether  it  was  or  v 
uituring  corporation.  In  tbe  original  act,  pi 
ayment  of  taxes  to  the  state  by  certain  cocpo: 
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i2,  §  3.) 

In  the  practical  operation  of  the  law  it  was  i 
lat  these  broad  general  words  of  exemption  c 
;ct€d  from  the  payment  of  tbe  lax  a  class  ■ 
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iserting  the  words  of  exemption  in  tbe  sti 
igly  it  was  found  necessary  from  time  to  tin 
■ose,  to  take  out  of  the  general  exemption  certJ 
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policy.  The  courts  held  that  gas  companies  were  manufactur- 
ing companies  {Nassau  Gas  Light  Co.  v.  City  of  Brooklyn^ 
89  N.  Y.  409),  and  the  legislature,  in  1881,  proceeded  to 
amend  the  law  by  providing  that  gas  companies  should  not  be 
taken  to  be  witliin  the  exemption.  So  electric  lighting  and 
power  companies  were  taken  out  of  the  exemption  by  the  use 
of  similar  language.  (Laws  of  1889,  chap.  353.)  These 
amendments,  it  is  contended  in  behalf  of  the  relator,  show  a 
construction  by  the  legislature  of  the  term  "  manufacturing 
corporations,"  in  harmony  with  its  claims  in  this  case.  In  so 
fai*  as  the  action  of  the  legislature  has  any  bearing  on  the 
question  at  all,  it  is,  no  doubt,  in  that  direction.  But  the  cir- 
cumstances under  which  the  amendment  of  1889  was  made 
deprives  it  of  much  of  the  weight  that  courts  are  accustomed 
to  give  to  what  is  known  as  legislative  construction.  A  con- 
troversy then  existed,  as  it  had  existed  for  some  time  before, 
between  the  state  on  the  one  hand  and  the  companies  on  the 
other.  The  companies  claimed  that  they  were  exempt,  as 
manufacturing  companies,  from  liability  to  pay  taxes  to  the 
state  under  the  act,  while  the  comptroller,  representing  the 
state,  asserted  the  contrary.  In  this  condition  of  things  the 
legislature  stepped  in  and  enacted  that  thereafter  the  com- 
panies should  not  be  deemed  within  the  exemption  clause,  and 
this  settled  tlie  controversy  so  far  as  the  future  was  concerned, 
but,  as  to  the  years  that  had  elapsed  when  no  report  was  made 
or  any  taxes  paid,  the  question  was  left  substantially  where  it 
was  before.  When  a  material  change  in  phraseology  is  made 
many  years  after  the  passage  of  the  act,  and  after  controver- 
sies and  differences  in  regard  to  its  construction  have  arisen, 
there  is  sometimes  a  presumptioii  that  the  legislature  intended 
by  the  amendment  to  add  a  new  provision  to  the  original  iict, 
and  to  make  it  apply  to  a  case  to  which  it  did  not  apply  before^ 
Wlien  the  legislature  takes  certain  property  for  the  purposes 
of  taxation,  out  of  an  exemption  clause  by  name,  the  question 
arises  whether  there  is  not  a  presumption  in  such  a  case  that 
it  was  within  it  before.  {People  v.  Board  of  Supervisors^ 
16  N.  Y.  431  ;  PeopU  v.  Knickerbocker  Ice  Co.,  99  id.  184.) 
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or  carrying  on  some  manufacturing  business,  though  granting 
all  that  is  said  by  experts  and  others  about  electricity  as  a  • 
natural  element  or  force.  To  say  that  electricity  exists  in  a 
state  of  nature,  and  that  a  corporation  engaged  in  the  business 
that  the  relator  is,  collects  or  gathers  it,  does  not  fully  or 
accurately  express  the  process  by  means  of  which  it  is  enabled 
to  sell  and  deliver  something  useful  and  valuable  to  its  cus- 
tomers. The  business  in  which  the  corporation  is  engaged 
rondel's  it  necessary,  in  the  first  place,  to  invest  a  large  amount 
of  capital  in  a  plant,  which  may  appropriately  enough  be  called 
a  factory.  Then  it  must  purchase- and  consume  avast  amount 
of  coal  to  produce  steam,  and  to  furnish  power  for  the  opera- 
tion of  machinery.  Then  it  supplies  and  operates  a  compli- 
<*ated  system  of  machinery  such  as  boilers^  engines,  dynamos, 
shafting,  belting  and  such  other  things  as  are  commonly  used 
in  manufacturing  establishments,  and  then  by  means  of  wire, 
cables  and  lamps  it  lights  streets  and  private  houses  by  elec- 
tricity for  a  compensation.  But  the  electricity  or  electric  cur- 
rents that  produce  this  result  cannot  properly  be  said  to  be  the 
free  gift  of  nature,  gathered  from  the  air  or  the  clouds.  .  It  is 
the  product  of  capital  and  lalx)r  and  in  this  respect  cannot  be 
distinguished  from  ordinary  manufacturing  operations.  Accord- 
ing to  the  common  understanding  the  electricity  or  thing 
which  produces  the  results,  from  which  the  corporation  derives 
its  income,  is  generated  or  produced  by  the  application  of 
j>ower  to  machinery  and  thus,  by  means  of  a  process  wholly 
artificial,  the  relator  is  ena])led  to  sell  the  product  of  its  opera- 
tions to  its  customers.  Passing  by  the  refinements  of 
scientific  discussion  as  to  the  nature  of  electricity,  it  would 
seem  to  be  common  sense  to  hold  that  a  corporation  that  does 
all  this  is,  in  every  just  sense  of  the  term,  a  manufacturing 
corporation.  The  mere  appropriation  or  use  of  an  article  or 
thing  which  is  furnished  by  nature  is  not  a  manufacturing 
operation.  The  liberation  of  natural  gas  from  its  hiding  place 
ifi  the  earth,  and  its  transportation  through  pipes  to  consumers, 
would  not  properly  l>e  called  a  manufacturing  operation,  but 
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and  is  revolved  by  the  power  communicated  from  the  engine 
through  the  means  of  the  belt.  Tlie  armature  is  revolved 
within  or  between  the  ^nds  of  a  large  horseshoe  magnet,  the 
opening  of  which  is  downward.  The  magnet  is  made  by 
winding  a  soft  iron  horseshoe,  or  soft  curved  horseshoe  shaped 
iron  with  a  coil  of  conducting  wire,  and  sending  through  the 
coil  a  current  of  electricity.  When  once  vitalized  by  such 
current,  the  magnet  never  loses  this  magnetic  property,  even 
after  the  current  stops,  but  is  ever  afterwards  available  for  the 
purpose  of  electric  currents,  upon  the  armature  being  revolved 
between  the  poles  of  this  magnet.  By  the  rapid  revolution  of 
the  armature  within  what  is  termed  the  field  of  force  between 
the  poles  of  the  magnet,  this  mysterious  force  or  energy  ia 
accumulated,  known  as  electricity,  and  is  thence  conducted 
over  copper  bars  or  mains  throughout  the  territory  or  city  in 
which  it  is  used,  and  is  distributed  on  smaller  wires  or  maina 
to  the  houses  or  places  which  are  to  be  lighted." 

The  materials  from  which  all  manufactured  things  originate 
exist  in  a  natural  state ;  but  the  manufacturer,  by  the  applica- 
tion to  these  materials  of  labor  and  skill,  gives  to  them  a  new 
and  useful  property.  The  electricity  which  is  generated  and 
transmitted  by  the  operations  of  the  relator  and  which,  under 
its  manipulations,  illuminates  houses  and  streets,  is  a  very  dif- 
ferent thing  from  that  mysterious  element  that  is  said  to  per- 
vade nature.  The  attorney-general  has  attached  to  his  brief  in 
this  case  a  very  elaborate  and  able  opinion  by  the  Court  of 
Commoa  Pleas  in  Pennsylvania,  in  the  ease  of  Voinnimiwealih. 
of  Pennsylcania  v.  U.  S,  Electric  Lighting  Company^  in 
wliich  the  learned  judge  arrives  at  the  conclusion  that  com- 
panies of  this  kind  are  not  manufacturing  corporations.  It  is 
proi)er  to  say,  however,  that  the  highest  court  of  that  st^ite, 
while  affinning  the  judgment  rendered  by  the  learned  judge 
on  other  grounds,  did  not  assent  to  his  views  that  electric  light 
companies  are  not  manufacturing  corporations.  {Comvton- 
wealth  of  Pennmjlwania  v.  Northern  Electric  Light  and 
Poioer  Company.)  The  case  is  not  yet  reported,  but  the  fol- 
lowing passage  from  the  opinion  of  the  court  by  Williams,  J.,, 
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speaking,  from  the  heat  which  is  produced  by  tlie  combustion 
of  coal.  Electrical  energy  is  produced  at  the  central  station  ; 
it  may  be  stored  up  in  cells  of  definite  capacity  known  as 
accumulators;  it  may  be,  and  in  fact  is,  measured  and  sold  in 
determinate  quantities  at  a  fixed  price  precisely  as  are  coal, 
kerosene  oil  and  gas.  It  may  be  conveyed  to  the  premises  of 
tlie  consumer  upon  a  wagon,  boxed  up  in  an  accumulator,  or 
it  may  be  sent  through  a  wire,  just  as  gas  or  oil  may  be  trans- 
ported either  in  a  closed  tank  or  forced  through  a  pipe.  Hav- 
ing reached  the  premises  of  the  consumer,  it  may  be  used  in 
any  way  he  may  desire,  being,  like  illuminating  gas,  capable 
of  being  transformed  either  into  heat,  light  or  power  at  the 
option  of  the  purchaser." 

The  legislature  has,  in  various  acts  passed  since  the  corpora- 
tion tax  law  was  enacted,  described  the  process  of  generating 
electricity  as  a  manufacturing  process,  and.  recently  in  a 
revision  of  the  statutes  providing  for  the  incorporation  of  such 
companies,  they  are  described  as  corporations  for  "  manufac- 
turing and  using  electricity."  (Laws  1890,  ch.  560,  art  6, 
§  60 ;  Laws  of  1882,  ch.  73,  §  1 ;  Laws  1887,  ch.  716.) 

This  is  also  true  with  respect  to  the  statutes  passed  for  the 
incorporation  and  regulation  of  such  companies  in  England 
and  in  many  of  our  sister  states.  (45  and  46  Vict.  ch.  56 ;  R. 
S.  Ohio,  1890,  §  8752.)  We  think  that,  until  the  amendment 
of  1889,  the  relator  was  exempt  from  payment  of  taxes  to  the 
state  under  the  exception  in  the  statute  in  favor  of  "  manufac- 
turing companies  "  generally.  The  judgment  of  the  General 
Term  and  determinati<m  of  the  comptroller  should  be  reverse<l, 
and  the  comptroller  directed  to  resettle  the  account,  and  to 
credit  the  relator  in  its  account  the  amount  of  the  tax  and 
penalties  paid,  with  interest  from  the  date  of  payment,  and 
costs  in  all  courts  to  the  relator. 

All  concur. 

Judgment  accordingly. 
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made  May  5,  1891,  which  confirmed  a  decision  of  the  comp- 
troller of  the  state  denying  the  application  of  the  relator  for  a 
revision  and  readjustment  of  accounts  for  taxes  against  it. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Adrian  II,  Joline  for  appellant.  This  court  has  power  «to 
review  the  action  of  the  General  Term  by  which  the  proceed- 
ings of  the  comptroller  were  confirmed.  (Laws  of  1889,  chap. 
463,  §  20  ;  Code  Civ.  Pro.  §  190.)  The  accoimts  as  settled  by 
the  comptroller  in  the  case  of  the  relator  were  erroneous  and 
illegal,  because  during  the  years  1887,  1888  and  1889  the 
relator  was  not  doing  business  in  this  state,  within  the  mean- 
ing of  the  statute.     (Lawsof  1880,  chap.  542,  §  3 ;  Laws  of 

1881,  chap.  361 ;  Laws  of  1885,  chap.  359 ;  Laws  of  1889, 
chaps.  193,  353 ;  People  v.  //.  S.  M.  Co,.  105  N.  Y.  76 ; 
People  V.  E,  r.  Co..  96  id.  387;  In  re  A.  cfe  C  R,  It  Co., 
9  Blatchf.  390;  -6?.  C.  (K  Co.  v.  We7npU\  44  Fed.  Rep.  24; 
People  ex  rel.  v.  Comics.,  59  N.  Y.  40;  I^ws  of  1882,  chap. 
151;  Laws  of  1886,  chap.  143;  People  v.  A.  B.  T.  Co., 
117  X.  Y.  241.)  The  accounts  for  taxes  as  settled  by  the 
comptroller  were  erroneous  and  illegal,  because,  as  the  relator 
employed  no  part  of  its  capital  stock  in  this  state,  there  was 
ho  basis  for  a  tax.     (Laws  of  1880,  chap.  542,  §  11 ;  I^ws  of 

1882,  chap.  151 ;  Laws  of  1885,  chap.  501 ;  J'eopJe  v.  //.  S. 
M.  Co.,  105  N.  Y.  76  ;  In  re  A.  A  C.  li.  li.  (  V>.,  9  Blatchf.  390 ; 
People  V.  Comrs.,  etc.,  59  X.  Y.  40  ;  People  eu*  rel.  v.  Coleman, 
126  id.  433 ;  1  Morawetz  on  Corp.  §  435 ;  Wlllia/ns  v.  W. 
U.  T.  Co.,  93  N.  Y.  102;  PeojAs  ex  rel.  v.  A.  B.  T.  Co., 
117  id.  241,  256;  Gordon  v.  Mayor,  etc..  5  Gill.  231;  State 
of  Missouri  v.  //.  cfe  St.  J,  R.  R,  Co.,  37  Mo.  265.)  The 
proceedings  of  the  relator  were  regular  in  all  respects.  {People 
ex  rel.   v.  Wemple.  15  N.   Y.  Supp.  711 ;  People  ex  rel.  v. 

Wernple,  Id.  718 ;  Peoj)le  ex  rel.  v.  Wemple,  Id.  446.) 

Cliarhs  F,  Tahor,  Attorney-General,  for  respondent.  The 
■writ  of  certiorari  herein  should  be  quashed,  because  applica- 
tion for  it  was  not  made  within  thirty  days  after  service  upon 
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value  of  such  property  and  the  amount  of  its  capital  employed 
in  this  state.  {People  v.  O^Brien^  111  N.  Y.  1 ;  People  v. 
A,  etc.,  It  R.  Co.,  89  id.  84 ;  N.  0.,  etc.,  R.  R.  Co.  v.  Bela- 
more,  114  U.  S.  501 ;  J/.,  etc.,  R.  R.  Co.  v.  Raih*oad  Co^nrs., 
112  id.  619 ;  E.  Ins.  Co.  v.  New  York,  134  id.  601.)  All 
the  property  which  the  relator  owned  or  held  within  this  state 
during  the  specified  years  constituted  a  part  of  its  capital 
employed  here.  {People  v.  Cotuts.,  etc.,  23  N.  Y.  192 ;  2 
Wall.  200  ;  State  Railroad  Tax  Case,  92  U.  S.  602 ;  R.  R.  Co. 
V.  Vance,  96  id.  455  ;  People  v.  Coleman,  126  N.  Y.  438.) 

Gray,  J.  The  relator,  a  domestic  corporation,  organized 
and  existing  under  the  Manufacturing  Act  of  1848,  appeals 
from  an  order  of  the  General  Term  of  the  Supreme  Court, 
which  aflirmed  the  determination  of  the  comptroller  of  the 
state,  upon  an  application  to  him  for  a  revision  and  readjust- 
ment of  the  account  of  taxes  settled  against  the  relator  pur- 
suant to  the  provisions  of  chapter  542,  Laws  of  1880 ;  as 
amended  by  chapter  361,  Laws  of  1881 :  chapter  151,  Laws 
of  1882,  and  cliapters  359  and  501,  Laws  of  1885.  The  basis 
of  the  application  was  the  allegation  that  the  previous  settle- 
ment by  the  comptroller  of  the  account  for  taxes,  for  three 
years  ending  November  1,  1889,  included  taxes  which  could 
not  legally  be  demanded.  The  points  raised  by  the  relator 
were  that,  as  it  was  not  doing  business  in  this  state  during  these 
years,  it  was  not  subject  to  taxation,  and  that,  as  no  part  of  its 
capital  was  employed  here,  there  was  no  basis  for  the  tax. 
The  facts  are  undisputed  and  show  that  the  relator  was  incor- 
porated in  1882,  with  a  paid-up  capital  of  $2,000,000,  and,  by 
its  certificate  of  incorporation,  was  "  formed  for  the  purpose 
of  carrying  on  some  part  of  its  business  out  of  the  state  of 
New  York,  but  the  operations  of  said  corporations  are  to  be 
conducted  and  carried  on  in  and  from  the  city,  county  and 
state  of  New  York,  which  is  to  be  the  principal  place  of  business 
of  the  said  company."  During  the  period  in  question  tlie  com- 
pany was  engaged  in  dredging,  on  the  Panama  canal.  It  had 
an  office  in  New  York  city  for  the  use  of  its  officers  and 
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i,  anti  it  kc|)t  twnk  aceoiiiits  there. 
i  tlie  coinpti-oller,  as  required  by  tlie 
«(!  tliat  dividends  were  auaually  t 
'.  capital  8toc'k,  amounting  in  1887  i 
2'24  per  cent,  and  in  188!)  to  7  per  < 

I  1890  settled  and  adjusted  an  aceooi 
tor,  based  upon  the  dividends  d< 
}f  capital  stock  employed  in  this  stafc 
id.  Tliis  amount  he  found  and 
ihowing  the  average  monthly  bala 
nks,  and  the  expenditures  for  salarii 
lected  with  the  maintenance  of  its  o: 

II  objections  are  presented  by  the  a) 
or's  proceeding  tlirouglt  the  writ  of 
■e  based  upon  the  provisions  contaic 
tlie  various  acts  of  1880,  1881  and 

,  tliat  the  sections  added  by  the  ac 
e  conferred  the  power  upon  tlie  S 
[1  that  way  the  action  of  the  comp 
section  2U  of  tlie  act  is  general  tliat 
ication  made  to  liim  by  any  person  < 
n  and  resettlement  of  accounts,"  maj 
ionably  there  results  from  the  severs 
1  amendment  of  the  act  of  1880,  uji 
■e  for  a  review,  considerable  confusioi 
ition  is  strongly  evidenced.  But,  i 
ions  added  by  the  latest  act  of  li 
ing  the  proceeding  of  the  relator  hei 
laningless  and  purposeless.  As  the 
1  in  the  opinion  of  the  General  Terr 
)inion  in  the  ease  of  the  Pe^le  « 
y,  decided  at  this  term,  it  need  not 
w. 

ming  the  main  question  presented  b 
I  no  doubt.  The  relator,  being  a  don 
e  to  pay  a  tax  upon  its  franchise  an 
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measured  by  the  amount  of  its  capital  stock  found  to  be 
employed  in  this  state.  By  section  3  of  the  act,  every  corpora- 
tion is  made  subject  to  such  a  tax,  which  is  incorporated  or 
organized  under  the  laws  of  this  state,  or  which  is  incorporated 
under  the  laws  of  any  other  state  or  country  and  is  doing 
business  in  this  state.  The  qualifying  words  "  and  doing  busi- 
ness in  this  state  "  have  reference  only  to  foreign  corporations. 
The  appellant's  argument,  that  they  prescribe  a  limitation  upon 
the  right  to  tax  a  domestic  corporation,  disregards  their  proper 
sense,  as  gathered  from  their  juxtaposition  in  the  section,  and 
it  would  import  into  the  legislation  a  restriction  upon  the  juris- 
diction of  the  state  to  impose  a  tax  upon  domestic  corporations, 
for  which  there  is  no  reason  and  which  is  not  supported  by 
authority.  As  to  corporations,  created  under  the  laws  of  this 
state,  the  power  to  tax  their  franchises  and  business  is 
undoubted  and  general ;  but  as  to  corporations,  which  are 
created  under  the  laws  of  another  state  or  country,  jurisdiction 
for  taxing  purposes  is  gained  from  the  business  which  they  do 
in  this  state  and  the  tax  is  one  upon  that  business.  Foreign 
corporations  coming  into  this  state,  for  the  purpose  of  doing 
some  part  of  their  corporate  business  here,  are  placed  under 
the  obligation  to  bear  some  portion  of  the  general  burden  of 
taxation,  in  return  for  the  privileges  and  benefits  enjoyed. 
The  words  of  this  section,  which  we  are  considering,  may  be 
said  to  be  the  recognition  by  the  legislature  cf  the  limitation 
upon  its  powers,  or  upon  the  right  to  levy  taxes,  with  respect 
to  foreign  corporations.  Taxation  under  the  act  as  to  such  is 
limited  to  those  "  doing  business  in  this  state  "  and  the  tax  is 
assessed  upon  that  business.  In  People  v.  Equitable  Trust  Co, 
(96  N.  Y.  387),  the  defendant,  against  which  this  tax  law  of 
1880  was  sought  to  be  enforced,  was  a  foreign  corporation, 
having  an  office  in  this  state.  It  was  there  said  of  the  tax  that 
^^  so  far  as  section  3  imposes  a  tax  upon  corporate  franchises, 
its  operation  must  be  confined  to  corporations  created  under 
our  laws,  and  as  to  foreign  corporations  the  tax  is  imposed 
solely  upon  business."  "  This  tax,"  Judge  Earl  in  that  case 
observed,  "  upon  the  business  of  foreign  corporations  is  a  spe- 
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ix."  That  is  to  say,  that  as  a  i 
d  upon  the  hasinesB  here  of  th^  fc 
ny  trade,  avocation,  or  upon  an} 
il  property.  What  the  legiekt 
ent  in  question,  ae  to  tlie  corpora 
3se  not  a  property  tax,  bnt  to  ass 

of  the  state  treaenry,  for  the  r 
568  which  tlie  state  grants  to  tb 
ition  in  fact  exercises  its  franchis* 
te  exacts  from  it  the  payment  of  a 
ig  so.  It  is  needless  to  discuss  the 
I  the  tax.  It  is  well  settled  by  f: 
wer  to  tax  is  essential  to  tlie  ex 
Hid  comprehends  all  objects  witl 
te.  The  only  limitation  upon  its  < 
istitutionally  imposed.  The  imj 
■icted  as  to  subjects  and  amount,  at 

the  sense  of  justice  of  the  le^slat 
e  of  a  corporation,  whose  powers 
ereise  of  wlioee  ctiartered  privil 
ly  vested  in  another,  every  corpon 
the  obligation  to  pay  the  tax  le 
the  langn^^  of  the  act  subjects  to 
ilainly,  such  corporations  as  are  in 
mrticular  privileges  and  hence  a 
honld  comply  with  them.  This 
lent  of  the  statutes  of  18S0  and  IS 
1  by  tliis  court  in  the  case  of  J 
!  N.  Y.  828),  wliere  it  was  distinct 
>on  the  riglit  of  corporations  to  t 
red  npon  them  and  that  it  was  n- 
A  there  "  the  amount  of  the  tax  is 
IB  prosperity  as  evidenced  by  thei: 
ids,  instead  of  upon  the  vahie  o 
and  the  proposition  that  the  tax,  b 
ir  its  assessment  by  appraiaemen 
stock,  made  it  "  a  tax  upon  capita 
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franchise,"  was  denied.  ''  We  also  think,"  said  Bugeb,  Ch.  J., 
in  that  case,  "  it  may  safely  be  assumed  that  so  long  as  a  cor- 
poration continues  business  under  its  charter,  the  privilege  of 
so  doing  is  of  some  pecuniary  value  ^o  it  and  that  there  is  no 
valid  reason  why  the  value  of  tlie  capital  stock  may  not ,  be 
used  as  an  element  for  determining  the  amount  of  tax  levied 
upon  franchise."  The  corporation  and  the  franchise  are  as 
distinct  as  ai*e  the  substance  and  its  attribute.  The  franchise 
of  the  corporation  is  the  exclusive  exercise  of  the  rights 
granted.     (Kyd  on  Corp.  p.  15.) 

The  legislation  of  1880  and  1881  was  the  creation  of  a  new 
system  of  taxation  of  corporations  and  provided  a  new  method 
of  regulating  the  contribution  by  them  to  the  payment  of  state 
expenses  by  assessments,  not  upon  property,  but  upon  privilege 
and  business.  The  scheme  is  a  complete  and  independent  one. 
It  is  made  just  and  perfect  in  this  respect  by  the  declaration 
in  section  8  that  the  corporations,  joint  stock  companies  and 
associations,  mentioned  in  the  act  as  taxable,  shall  thereafter 
be  exempt  from  assessment  and  taxation  for  state  purposes, 
except  upon  their  real  estate,  and  as  therein  provided ;  but 
shall  in  all  other  respects  be  liable  to  assessment  and  taxation 
as  heretofore.     {People  v.  Gold  <&  Stock  Tel.  Co.,  98  N.  Y.  67.) 

A  consideration  of  the  provisions  of  this  law,  which  was 
framed  so  as  to  bring  all  the  domestic  corporations,  joint  stock 
companies  and  associations  described  under  the  obligation  to 
pay  a  tax  into  the  state  treasury,  to  be  assessed  upon  their  fran- 
chises and  business,  and  exempting  them  from  taxation  otherwise 
for  state  purposes,  except  upon  their  real  estate  and  as  in  the 
law  provided,  warrants  the  conclusion  that  the  liability  is  in  no 
sense  restricted  to  such  as  do  business  in  this  state,  and  that  a 
just  measure  of  liability  is  arrived  at,  in  those  cases  where  the 
capital  stock  is  partially  employed  in  this  state,  by  fixing  the 
basis  for  the  tax  by  the  amount  which  is  employed  here. 

The  relator  being,  then,  subject  to  taxation  under  the  act, 
the  determination  of  the  comptroller  as  to  the  assessment  and 
taxation,  unless  clearly  shown  to  have  been  erroneous,  should 
not  be  disturbed.     Tliis  principle  has  been  asserted  in  cases 
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where  it  liaa  been  sought  to  review  the  decisic 
officers  charged  witli  the  duty  of  determining  tin 
property  for  the  purpose  of  assessment  and  ta: 
applicable  here.  {Pef)ple  ex  rel.  Westcheater  j 
v.,I>amnport,  91  N.  Y.  581 ;  People  ex  rel.  Os 
miaaionera,  etc.,  99  id,  154;  People  ex  rel.  Pa 
Co.  V,  Commiaaionera,  etc.,  104  id.  240.) 

There  was  auflicient  evidence  here,  upon  whi 
troller  conid  act  in  finding  a  basis  for  assesement 

The  relator  will  be  presumed  to  have  employe 
capital  in  the  city  of  New  York ;  for  there,  ac< 
certificate  of  incorporation,  was  its  principal  pla< 
and  from  there  were  it«  operations  conducted ; 
accounts  tliere  and  paid  out  moneys  for  mattj 
with,  and  more  or  less  essential  to  the  purposes  ( 
ration  ;  and,  if  the  comptroller  fixed  the  amount 
employed  here  in  the  way  he  did,  the  company  hi 
to  complain  of  his  account  against  it  In  the  < 
and  as  matter  of  fact  some  capital  was  employe* 
cann6t  see  that  the  comptroller  erred  in  his  dete 

The  judgment  of  the  General  Term  should 
with  costs. 

All  coTicur. 

Judgment  alBrmed. 


TsAAc  KoMAiNE,  as  Kecciver,  etc.,  Appellant, 
Chauncey  et  a 


Alimony  awarded  to  ui  ioDocent  wife  by  a  court  of  equi 
to  a  decree  of  divorce  in  her  favor,  is  sjmpl}'  ao  allowa 
port  and  maintenance;  the  awarding  it  Ih  not  the  enfon 
due  to  her  from  lier  huabHnd,  but  of  the  marital  obli^ 
from  which  the  husband,  because  of  bis  misconduct,  is 
the  decree;  which  obligation  ia.made  ipeciflc  and  ie  r 
court.  The  allonauce  made  becomes  a  debt  oulj  in  tb 
general  duty  over  which  he  had  a  discretionary  control  t 
into  a.  specific  duty.    {Code  Civ.  Pro.  g  1759.) 

BUveaton  v.  Steventan  (84  Hun,  157),  diBtlnguished. 
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While,  therefore,  alimony  is  in  one  sense  property  of  the  wife,  it  is  a 
specific  fund  provided  for  a  specific  purpose  only,  whose  express  limita- 
tions take  it  out  of  the  general  law  of  property,  and  as  it  is  created  by 
equity,  it  should  have  the  protection  of  equity,  so  that  it  may  not  be 
perverted  to  a  purpose  for  which  it  was  not  intended. 

Accordingly  ?uld,  that  the  court  would  not  lend  its  aid  to  compel  the 
appropriation  of  alimony  awarded  to  a  wife  in  a  decree  of  divorce  to 
the  payment  of  a  debt  contracted  by  her  and  actually  subsisting  prior 
to  the  date  of  the  decree. 

It  seems,  a  court  of  equity  when  applied  to  for  its  active  assistance  in  the 
enforcement  of  a  claim  founded  upon  a  bare  legal  right,  will  either  refuse 
its  aid  where  granting  it  will  work  injustice,  or  will  impose  conditions 
calculated  to  mitigate  yr  remove  the  injustice. 

Reported  below,  60  Hun,  477. 

(Argued  December  14,  1891;  decided  January  20,  1892.) 

Appeal  from  an  interlocatory  judgment  of  the  General  Term 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
upon  an  order  made  June  26,  1891,  which  reversed  an  inter- 
locutory judgment  entered  upon  an  order  of  Special  Term, 
which  overruled  demurrers  to  the- amended  complaint  in  the 
above-entitled  action,  and  directed  final  judgment  in  favor  of 
defendants,  unless  an  appeal  was  taken  in  sixty  days. 

This  action  was  brought  by  plaintiff,  who  was  appointed 
receiver  of  the  defendant  Maria  L.  Ohauncey  in  supplement- 
ary proceedings,  to  discover  and  apply  assets  alleged  to  be  in 
the  hands  of  the  defendant  Michael  Chauncey,  to  the  payment 
of  a  judgment  recovered  against  her  March  21, 1884.  Michael 
Chauncey  was  formerly  the  husband  of  Maria  L.,  but  on  July 
16,  1888,  in  an  action  brought  by  her,  a  decree  was  rendered 
by  which  they  were  absolutely  divorced,  and  the  husband  was 
directed  to  pay  his  wife  $350  per  month  alimgny.  lie  had  no 
other  property  belonging  to  her.  The  action  was  originally 
brought  against  Michael  Chauncey,  but  upon  his  demurrer, 
Maria  L.  was  also  made  a  defendant. 

Geo.  V.  N.  Baldwin  for  appellant.  The  appellant,  as 
receiver  appointed  by  the  Supreme  Court  of  the  state  of  New 
Jersey,  haa  a  perfect  right  to  maintain  this  action  in  the  courts 


i 
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8tat«ineDt  of  case. 

State.  {Jiunk  v.  St:  John,  29  Barb.  58i 
lie,  84  N.  Y.  367,  385 ;  Z>%  v.  Craj 
OTi  V.  a  Banlc,  32  id.  21,  43 ;  /«  re  Wa\ 
ot  necessary  to  show  that  the  receiver  lias 
in  New  Jersey,  (Barclay  v.  li.  M.  Ct 
stm  V.  Maxwdl,  44  N.  J.  316.)  If  the 
ive  legal  capacity  to  sue,  yet  it  does  not 
'  the  complaint  that  he  does  not  have  sue 
teing  the  case,  it  follows  tliat  the  dei 
lant  cannot  hold,  and  that  the  objectitin  c 
'ise  than  by  answer.  (P.  Bank  v.  Donnell 
)niplaint  sets  forth  facts  amply  sufficient 
)£  action.     The  main  principle  on  which 

a  provision  made  in  a  judgment  for  diyo 
■t  is  liable  to  be  readied  and  seized  by 
laon  V.  SUv^nson,  34  Hnn,  157;  2  Bishi 
997;  Penyuet  v.  Phelps,  4B  Barb.  55l 
ha,  43  Hun,  181 ;  ErJcenhrack  v.  Erkenh 
Eadie  v.  Siinimon,  26  id.  9 ;  For^eal  v.  j 
16  N.  Y.  501 ;  Burr  v.  Burr,  10  Paig 
Uai*'r  V.  Clark,  23  Ind.  370.) 

/  Oal^  for  respondents.  Permanent  alii 
wife  by  a  judgment  of  absolute  divorce  ■ 
to  the  payment  of  a  judgment  against 
'hich  accrued  prior  to  the  judgment  of  d 
ro.  §1759;  Burr  v.  Sw/-;-,  1  Hill,  207 ; 
1.  21;  Danish  v.  Linnse^,  44  La,  56' 
,  44  Wis.  354 ;  Crain  v.  Oavatia,  62  E 
V.  CIa.rk,  6  W.  &  8,  85-87 ;  Pain  v.  7 
i5 ;  Memie  v.  Ant/Tson,  65  Ind.  23! 
1, 151  Mass,  266 ;  Code  Crim.  Pro.  §§  9( 
.  Westerman,  62  Mich,  170 ;  JCadie  v. 
9;  Barrt/  v.  K  L.  Ins.  Co.,  59  id.  J 
W/,  122  id.  397 ;  Bliss  v.  Lawrenee,  58  i 
V.  WiUo»,  122  id.  478 ;  Pope  v.  Elliot, 
hip  v.  Patterson,  7  Watts,  547 ;  Jordan 
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62  Mich.  170 ;  Ilucldey  v.  Muskegon^  58  id.  454 ;  Nichols  v. 
Eaton^  91  U.  S.  716.)  Upon  grounds  of  public  policy,  the 
plaintiff,  as  a  receiver  appointed  by  the  court  of  another  state, 
cannot  maintain  this  action  in  the  courts  of  this  state.  {In  re 
Waite,  99  N.  Y.  433 ;  Code  Civ.  Pro.  §§  1759,  1772,  1773  ; 
Code  Crim.  Pro.  §  901.) 

Finch,  J.  This  case  presents  an  interesting  question  which 
we  are  called  upon  for  the  first  time  to  decide.  There  are  no 
direct  and  conclusive  precedents  to  be  followed  ;  no  explicit 
and  specific  statutes  coming  with  an  appropriate  direction; 
but  only  a  broad  general  rule  on  the  one  side  and  a  just  and 
strong  necessity  for  an  exception  to  it  on  the  other.  The 
question  is,  whether  alimony,  awarded  to  an  innocent  wife  by 
A  court  of  equity  as  incidental  to  a  decree  of  divorce  in  her 
favor,  can  be  appropriated  by  her  creditor  to  the  discharge  of 
a  debt  contracted  by  her  and  actually  subsisting  prior  to  the 
date  of  the  decree.  The  question  was  different  in  Steveruton 
V.  Stevenson  (34  Hun,  157),  cited  as  a  pertinent  authority,  for 
in  that  case  the  decree  of  divorce  was  granted  in  1855,  and 
the  creditor's  judgments  obtained  in  1880.  A  debt  contracted 
by  the  wife  after  the  decree,  presumably  for  her  support,  and 
with  natural  reliance  upon  the  alimony  by  the  creditor  as  the 
means  of  payment,  stands  upon  a  very  different  footing  from 
a  debt  of  the  wife  contracted  prior  to  or  during  the  marriage 
And  before  its  judicial  dissolution.  In  the  latter  case  two  new 
elements  enter  into  the  question ;  one,  the  imposition  of  an 
unfounded  duty  on  the  husband,  and  the  other,  a  perversion 
of  the  decree  from  its  definite  and  intended  purpose,  and  from 
that  authorized  by  the  law. 

Alimony,  as  we  all  undei*stand,  is  an  allowance  for  support 
and  maintenance,  having  no  other  purpose  and  provided  for 
no  other  object.  Like  the  aliinentmn  of  the  civil  law,  from 
which  the  word  was  evidently  derived,  it  respects  a  provision 
for  food,  clothing  and  a  habitation,  or  the  necessary  support  of 
the  M'ife  after  the  marriage  bond  has  been  severed ;  and  since 
what  is  thus  necessary  has  more  or  less  of  relation  to  the  con- 
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,bit  of  life,  and  social  position  of  the  i 
1  the  judgment  of  a  court  of  equity 
ir  these  circumstances,  but  never  lose 
If  sometimes,  as  tlie  appellant  eh 
;be   brutal   and   inhuman   conduct   ol 

Burr,  10  Paige,  20),  it  serves  only  to 
derate  of  his  situation  and  more  libera 
leities  of  the  wife.  Thus  the  prevail! 
s  said  to  be  that  where  the  wife  has  e 
t  herself  in  the  rank  of  life  to  M'liich 
ffill  I>e  allowed :  (I  Am.  &  Eag.  Enc, 
e  the  parties  are  living  apart  under  ai 
1  by  the  terms  of  which  the  hiisbam 
means  of  suppoit,  no  temporary  alimon 
V.  CoUiii^,  80  K.  Y.  1.)  And  when 
ich  in  the  nature  of  a  payment  of  a  de 
rmance  of  a  duty.  During  the  inarria 
le  wife  the  duty  of  support  and  mainte 
r  no  debt  in  the  legal  sense  of  the  wc 
m  statutes,  he  does  not  owe  to  her  the 

contracted   before  the  marriage  or  th' 

her's  and  not  at  all  his.  The  divon 
owance  of  alimony  simply  contiimes  h 
e  and  compels  him  to  perform  it,  but  c 
!.     The  divorce  and  consequent  sepami 

fault,  and  do  not  relieve  him  from 
nee  of  the  marital  obligation  of  supp 
ure  of  the  duty  are  indeed  changed,  b 
inchanged.     The  allowance  becomes 

that  the  general  duty  over  which  th 
unary  control  has  Wen  changed  into 
!h,  not  he,  but  the  court,  presides.  1 
,  cited  to  the  cifect  that  alimony  is  not 
lie  wife,  but  rather  a  general  duty  ol 
,nd  measured  by  the  court  seem  to 
( WaJJ  ingnford  v.  WaUingnfardy  6 
1-.  Lindley,  44  Iowa,  567 ;  Burr  v.  Bv 
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Gxienther  v.  Jacobs^  44  Wise.  354  ;  Crain  v.  Cavana^  62  Barb, 
109  ;  Jordan  v.  Westerm^in^  62  Mich.  170.)  And  so  it  follows- 
that,  as  during  the  marriage,  the  husband,  while  bound  to  sup- 
port the  wife,  was  not  bound  to  pay  lier  pre-existing  or  separate- 
debts,  so,  after  the  divorce,  he  must  continue  the  support,  but 
is  not  required  to  pay  out  of  liis  means  furnished  for  that 
purpose  the  wife's  antecedent  debt.  The  decree  cannot  logically^ 
work  the  miracle  of  transforming  the  duty  which  he  does  owe 
into  one  which  he  does  not,  and  never  did  owe  ;  and  yet  that 
result  is  inevitable  if  the  antecedent  creditor  is  at  liberty  to 
swoop  down  upon  the  provision  and  carry  it  away  for  his  own  use* 
That  result  accomplishes  another  thing.  It  perverts  and 
nullifies  the  decree  of  the  court,  and  leaves  the  judgment 
specifically  made  for  one  purpose  to  operate  wholly  for 
another,  and  so  obstruct  and  destroy  the  humane  intent  of  the 
law.  There  is  no  doubt,  of  course,  that  the  wife's  right  to- 
alimony  comes  from  tlie  statute  and  not  from  the  common 
law.  If  that  proposition  needed  the  aid  of  a  full  and  historical 
argument  in  its  support.,  such  has  already  been  furnished  hy 
this  court.  {Erkenbrdch  v.  Erkenbrach^  96  N.  T.  456.)  We 
must  look  then  to  the  provisions  of  the  Code  of  Civil  Pro- 
ceedure,  which  has  recast  and  reproduced  the  terms  of  the 
previous  statutes,  to  see  when  and  for  what  purpose  alimony 
may  be  allowed.  Section  1 769  regulates  the  temporary  alimony^ 
which  may  be  awarded  pendente  lite.  The  terms  of  the  pro- 
vision are  that  in  an  action  for  an  absolute  divorce  or  for  a 
separation,  the  court  may,  in  its  discretion,  make  ordei-s- 
requiring  the  husband  to  pay  any  sum  or  s'lms  of  moneys 
necessary  to  enable  the  wife  to  defend  the  action  or  to  provide 
suitably  for  the  education  and  maintenance  of  the  children  of  the 
marriage,  or  for  the  support  of  the  wife,  having  regard  to  the 
circumstances  of  the  respective  parties.  It  seems  to  me  impos- 
sible to  misunderstand  the  force  or  meaning  of  that  provision. 
Its  palpable  purpose  is  to  enable  the  wife  to  prosecute  her  suit 
and  save  her  from  starvation  or  beggary  during  the  process. 
Is  it  conceivable  that  the  court  making  such  order  is  bound  to 
stand  silent  and  submissive  while  the  whole  scope  and  purpose 
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of  its  provision  is  perverted  and  uuUified  ?  If  t 
law  of  divoi-ce  has  no  help  or  remedy  for  the  inju 
happens  to  be  in  debt.  She  cannot  liire  counsel 
flelf  and  hercLildren  pending  the  litigation,  because 
ing  creditor  seizes  the  humane  provision  at  tlie 
made.  The  court  might  as  well  not  make  it  at  al 
fiay  there  is  no  divorce  or  defense  for  an  im 
tJndonbtedly,  in  such  a  known  state  of  the  la 
would  find  some  way  of  making  its  order  effectiv 
by  interposing  a  tmstee  in  behalf  of  the  wife,  bu 
«ver  yet  supposef?.  that  ench  a  safeguard  was  n 
why  should  it  be?  The  antecedent  creditor  hi 
against  the  fund  ;  the  husband  is  not  bound  to  : 
audi  creditor's  benefit,  nor  the  wife  to  accept  it 
which  gives  her  a  stone  when  she  asks  for  bre 
fiuch  cliaracter  has  the  allowance  of  temporary  i 
considered  that  an  assignment  of  it  by  the  wife  ti 
as  compensation  for  his  services  has  been  disrega 
aside  as  being  a  misappropriation  of  a  fund  av 
special  purpose.  (Jordan  v.  Westennan,  supra.] 
Similar  considerations  pertain  to  section  1759 
whicii  regulates  permanent  alimony.  The  secon( 
is  this :  "  The  court  may.  in  the  final  judjifment  c 
marriage,  require  the  defendant  to  provide  suit 
-education  and  maintenance  of  the  children  of  i 
:and  for  the  support  of  the  plaintiff  as  justice  req 
regard  to  the  circumstances  of  the  respective  pai 
the  court  may  require  the  husband  to  provide  fo 
4>f  the  wife,  but  may  not  require  liim  to  fumial 
the  payment  of  her  debts.  lie  never  stood  unde 
tion  and  the  decree  of  divorce  cannot  impose  it 
right  to  insist  that  his  allowance  shall  not  he  divi 
for  which  lie  did  not  in  fact  supply  it,  and  was  ii 
^tion  to  supply  it,  and  to  resist,  as  he  stands  hei 
«laim  upon  it  which,  as  against  him,  is  wholly  i 
and  a  complete  perversion  both  of  the  decree  an< 
The  plaintiflf  in  his  character  of  receiver  for  tl 
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creditor  comes  into  a  court  of  equity  in  pursuit  of  equitable 
relief,  into  the  same  court  which  devoted  the  fund  to  the  sup- 
port of  the  wife,  and  should  decently  respect  its  own  authority, 
and  asks  the  aid  of  that  tribunal  to  practically  nullify  its 
decree,  to  abandon  its  himiane  purpose,  to  join  in  an  indirect 
robbery  of  the  husband,  to  pervert  his  allowance  to  an  end. 
which  he  never  sanctioned  and  was  not  bound  to  sanction,  and 
to  disregard  the  public  policy  which  seeks  to  protect  wife  and 
children  from  the  pauper's  necessity  and  fate;  and  he  ask^ 
this  without  a  pretense  of  special  equity  against  the  fund  and 
solely  on  the  basis  of  a  hard  legal  right.  I  have  only  to  say 
that  I  think  equity  ought  not  to  give  him  that  aid,  but  that 
having  both  the  power  and  the  opportunity  to  prevent  the  per- 
version of  its  purpose  and  to  make  effective  and  protect  it» 
own  decree,  it  should  avail  itself  of  that  opportunity  and  exer- 
cise that  power  by  the  simple  process  of  refusing  its  assistance. 
Under  some  circumstances  the  court  might  be  troubled  to 
compel  respect  for  its  purpose  and  prevent  a  perveraion  of  its- 
order ;  but  there  is  no  such  difficulty  where  the  wrong  cannot 
be  done  except  by  the  consent  and  with  the  active  participa- 
tion of  the  court.  We  have  a  right  to  refuse  our  assistance, 
not  merely  because  the  equities  are  balanced,  but  because  those 
of  the  defendants  are  superior  and  ought  to  prevail. 

I  can  see  the  possibility  and  realize  the  plausible  force  of 
one  criticism  upon  this  view  of  the  subject ;  and  that  is  that 
there  is  a  legal  judgment  which  cannot  be  satisfied  by  execu- 
tion, and  the  creditor  has  a  right  to  pursue  in  equity  the  debt- 
or's equitable  assets,  and  the  court  has  no  right,  upon  some 
sentimental  view  of  the  subject,  to  withhold  its  aid.  Exactly : 
all  that  is  true :  but  it  assumes  the  precise  point  of  the  dispute, 
that  the  wife's  alimony  is  an  equitable  asset  liable  generally  as 
property  to  the  payment  of  her  debts.  It  is  property  in  one 
sense,  but  not  in  the  broad  general  sense  of  the  term.  It  is  a 
specific  fund  provided  for  a  specific  purpose,  witli  restraint 
and  limitation  written  all  over  its  face  by  the  very  law  and 
decree  which  brought  it  into  existence.  And  here  I  think  we 
may  wisely  avail  ourselves  of  one  of  the  analogies  which  the 
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eral  Term  opinion  has  fumiBhed  for  our 
insurance  in  favor  of  the  wife  on  the  hf 
have  persistently  held  to  be  non-aesigi 
amm,  26  N.  Y.  9.)  We  determined  tl 
acter  and  purpose  necessarily  took  fron 
most  important  eliaracteristic  of  propert 
id  the  later  case -of  Baron  v.  Brmnmer 
iistinctly  held  "  tliat  such  policies  should 
le  lien  of  creditors  either  of  husl>and  oi 
ler  by  the  express  words  of  the  statute,  a 
he  determination  of  the  courts."  We  to 
sferable  characteristic  of  property  as  su< 
;ly  to  their  lawful  object  and  ]»urpo6e 
e  now  would  convict  us  of  error  then, 
,n  order  is  in  one  sense  a  debt  due  and  1 
wife,  and  her  property.  In  the  same  set 
bt  to  become  due  or  due  as  to  its  dividt 
in  the  hands  of  the  assured.  The  wl 
iment  lies  in  steadily  ignoring  the  quality 
property  and  treating  it  as  ordinary  an 
appellant's  criticism  upon  this  analogy  is 
»  life  insurance  policies  was  dictated  bj 
rested  specially  upon  the  provisions  of  tl 
ndoubtedly  true,  but  does  not  at  all  dist 
in  the  present  case  the  similar  eonstructii 
Statutes  of  Divorce  and  is  derived  from 
r  provisions.  In  both  cases  a  thing  whic 
general  and  ordinary  characteristics  of  p 
by  sale  and  liable  to  creditors,  is  taken  i 
gory  by  tlie  terms  of  tlie  statutes,  whose 
aim  require  a  restriction  and  limitation  I 
eneral  is  not  subjected.  This  class  of  c 
question  b  not  one  of  exemptions,  but 
ttors  to  a  particular  fund,  which  fund  ci 
dd  have  the  protection  of  equity.  It  do 
rer  the  view  we  have  taken  of  the  dut 
case  to  appeal  to  the  general  law  of 
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general  duty  of  the  court  in  respect  thereto.  The  question 
concerns  a  species  of  property  of  a  peculiar  and  specific  char- 
acter ;  created  and  existing  for  one  purpose  only,  and  whose 
express  limitations  take  it  out  of  the  general  rule. 

The  doctrine  which  I  have  here  invoked,  that  a  court  of  equity, 
when  applied  to  for  its  active  assistance  in  the  enforcement  of  a 
<:laim  f oimded  upon  a  bare  legal  right,  will  refuse  its  aid  where 
granting  it  would  work  injustice,  or  would  impose  conditions 
calculated  to  mitigate  or  remove  the  injustice,  has  been  repeat- 
edly asserted  under  the  old  law  which  permitted  the  husband  to 
reduce  to  his  possession  and  become  the  owner  of  the  wife's  per- 
gonal property.  In  such  cases  equity,  not  denying  the  legal  right, 
has  yet  invariably  limited  and  qualified  it  by  recognizing  and 
protecting  the  wife's  equity,  not  only  against  the  husband,  but 
against  his  assignee  or  judgment  creditor.  In  Smith  v.  ^cme 
(2  Paige,  303),  the  chancellor  did  not  hesitate,  where  the  wife's 
property  was  less  than  was  needed  for  her  support,  to  refuse 
relief  entirely  and  dissolve  the  injunction.  This  class  of  cases 
are  pertinent  only  upon  the  right  of  the  court  to  witlihold  its 
aid  where  the  legal  claim,  however  valid,  is  wielded  to  effect 
a  wrong.  The  equity  of  the  husband  in  the  present  case  to 
prevent  a  perversion  of  his  allowance  to  an  unlawful  purpose 
is  entirely  clear ;  that  of  the  wife  to  receive  it  under  the  decree 
for  the  specific  purpose  which  led  to  its  award,  I  think  also 
should  prevail  over  the  creditor's  claim.  During  the  marriage 
he  had  no  right,  legal  or  equitable,  against  her  support  fur- 
nished by  the  husband,  and  after  its  dissolution,  without  her 
fault,  she  ought  not  to  be  put  in  a  worse  condition.  When 
to  these  equities  are  added  the  duty  of  the  court  to  control 
and  make  effectual  its  own  decree,  and  the  public  policy  in 
which  its  provision  is  founded,  it  seems  to  me  that  no  doubt  is 
left  as  to  the  right  of  the  court  to  dismiss  the  creditor  and 
refuse  him  the  relief  he  asks. 

The  judgment  of  the  General  Term  should  be  aflSnned,  with 
•costs. 

All  concur. 

Judgment  affirmed. 
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LTHAN  BoHu   et  al.,  Kespondents,  v.  The  % 
Elevated  Railway  Company  et  al.,  App- 

Peter  Sohees,  Respondent,  v.  The  Same,  A 

lere.  in  ao  action  to  restroin  the  operation  of  an  e1ei 
I  citj  Btreet  to  front  of  plklDtiffB  premises,  the  defends 
)ay  tbe  permanent  or  fee  damages  in  lieu  of  an  injunctl 
o  be  allowed  are  such  and  only  such  as  would  be  given 
or  cundemnation  of  lands  for  rajlroud  purposes, 
e  rule  of  damages  in  condemnation  proceedings  is  tlie 
and  tahen,  at  the  market  price,  with  no  deductions 
vhat«Ter;  and  as  to  the  land  remaining,  it  it  appears  tt 
jc  depreciated  by  the  proposed  use,  tiiis  depreciation 
IS  part  of  the  consequential  damages  suffered. 

abutting  owner,  by  reason  of  his  situation,  has  certain 
eges  in  a  city  street  termed  easements,  which  are  api 
and.  and  are  a  S])ccie8  of  property.  The  beneficial  enj 
uisemenls  is  interfered  wiili  by  the  erection  and  operatic 
-ailroad  in  the  street.  This  interference  is  a  taking  of 
ind  entitles  the  owner  to  payment  therefor,  and  in  addi 
lone  Ills  adjoining  land. 

,  however,  these  easements  are  of  no  value  in  and  of  t 
ated  from  tlie  land,  the  real  and  only  damage,  if  any, 
iwner  in  any  particular  case  is  a  consequential  one,  i,  c 
hiced  upon  his  abutting  land. 

e  question  is  simply  as  to  the  actual  result  upon  the  1 
.  e.,  has  the  actual  market  value  been  decreased  by  tht 
t  preventeil  an  enhancement  in  value  greater  than  has  ac 
ind  if  so,  to  what  extent?  The  damage  defendant  ma 
>ay  is  the  difference  between  the  actual  market  value  ol 
ind  what  it  would  have  been  worth  If  the  railroad  ha 
ither  property,  i.  f..  the  easements, 
lere.  therefore,  it  appears  that  there  has  been  neither  a  d 
lor  any  prevention  of  an  increase  caused  by  the  railr 
intitled  only  to  nominal  damages. 

also,  it  neeint,  where  it  appears  that  the  plaintiff's  ab 
ictually  Increased  in  value,  unless  it  is  shown  that  but 
he  defendants  in  taking  the  casements.  It  would  have  g 
n  value,  no  damage  is  proved. 

is  not  essential  to  show  that  plaintiff  has  received  bf 
aking  special  and  peculiar  to  his  land,  not  shared  in  ge 
ibutting  owners. 
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Accordingly  hcldy  as  it  appeared  by  the  uncontradicted  evidence  that  thero 
was  an  increase  in  value  of  all  the  lands  abutting  on  the  street,  including 
plaintiff's,  since  the  construction  of  defendants'  road,  and  that  the  road 
largely  caused  the  increase,  an  allowance  of  substantial  damages  was 
error. 

Also  hM,  the  fact  that  other  property  in  the  vicinity  of  plaintiff's  and  in 
the  side  streets  had  been  more  than  proportionally  increased  in  value  by 
reason  of  defendants'  road,,  was  not  material. 

Francis  v.  Schoellkopf  (5iS  N.  Y.  152),  distinguished  and  explained. 

In  such  an  action  the  uncontradicted  evidence  showed,  and  the  defend- 
ants' counsel  requested  the  court  to  find,  that  the  existence  and  opera- 
tion of  the  railroad  had  greatly  increased  the  population  of  the  locality 
in  which  plaintiff's  property  is  situated,  and  has  brought  traffic  into  the 
street,  and  thereby  plaintiif's  property  has  been  incidentally  benefited, 
and  that  there  has  been  a  general  rise  in  the  value  of  the  real  estate 
along  the  street,  largely  attributable  to  the  road.  "The  court  refused  so 
to  find,  and  defendants  excepted.  Defendants  also  moved  for  a  dismisstd 
of  the  complaint  on  the  merits,  upon  the  ground,  among  others,  that 
it  appeared  plaintiff's  property  had  been  benefited  by  the  road,  and 
had,  by  reason  thereof,  increased  in  value  since  its  erection,  which 
motion  was  denied  and  exceptions  taken.  The  court  found  that  plain* 
tiff  had  sustained  damage  to  an  amount  stated.  Held,  that  the  excep- 
tions were  sufficient  to  bring  up  the  question  as  to  whether  the  court 
had  adopted  the  proper  rule  of  damages. 

(Argued  December  8,  1891 ;  decided  January  20,  1892.) 

Appeal  in  each  of  the  above-entitled  cases  from  a  judg- 
ment of  tlie  General  Term  of  the  Superior  Court  of  the  city 
of  New  York,  entered  upon  an  order  made  the  first  Monday 
of  February',  1891,  which  affirmed  a  judgment  in  favor  of 
plaintifffi,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

These  two  cases  were  argued  together  as  involving  the  same 
questions. 

The  plaintiff  Somers  was  the  owner  by  conveyance  to  him 
in  March,  1882,  of  certain  premises  known  as  numbers  2271 
and  2273  on  Second  avenue  in  that  city,  and  between  One 
Hundred  and  Sixteenth  and  One  Hundred  and  Seventeenth 
streets.  He  alleged  that  the  defendants  had  unlawfully  inter^ 
fered  with,  trespassed  upon  and  illegally  taken  his  easements 
(or  some  portion  thereof)  of  light,  air  and  access  to  his  prop- 
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illegal  erection  and  operation  o 
;ic!i  aveniia  He  demauded  judgi 
"rotii  further  maintaining  tlieir  st 
ses  and  compelling  them  to  removi 
)  recover  the  amount  of  liis  dani; 
;ason  of  the  maintenance  and  o|)en 
inises,  and  that  if  defendants  wei 
d  operate  the  road  in  the  future  it 
ndition  that  they  should  pay  plaii 
anent  loss  he  would  sufEer  by  reaet 

operation.  > 

tiff  Riliiii  made  eubstantiaily  the  ; 
o  his  property,  wJiich.  was  also  situ 
a  short  distatice  from  plaintiff  Son 
idante  answered  and  particularly  \ 
In  the  complaint  in  each  case  as 
jni  tlie  acts  of  defendants. 
JUS  were  tried  at  a  Special  Term  o 
ind  the  court,  among  other  matter 
i.  They  are  in  substance  the  same 
incfs  case  the  defeiidantii  were  du 
hey  proceeded  to  construct  their  i 
iiue  they  obtained  the  authority  o 
sent  of  the  municipal  authorities  of 
so,  but  such  authorization  did  not 
iperty  of  plaintiff  without  coinpens 
April  tirst,  the  plaintiff  erected 
Unable  brick  buildings,  and  to  thci 
ley  rested  were  attatdied  as  appi 
incuts  of  light,  air  and  access  from 

1,  18;S3,  the  elevated  railway  stnii 
atly  cut  off  the  light,  air  and  acc€ 
iiave  come  to  j)!aintitrs  premises  fr 
of  defendants  in  depriving  the  pla 
li  line  and  enjoyment  of  his  easemt 

April,  1883,  to  the  time  of  trial, , 

of  plaintiff's  premises  has  been  r 
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one  hundred  dollars,  and  the  plaintifi  has  sn&tained  a  loss 
thereby  to  that  amount.     The  damage  is  of  a  continuous  char-  % , 

acter,  arising  from  the  maintenance  and  operation  of  the  road 
by  defendants.  The  road  was  opened  for  public  use  in  March, 
1880,  and  has  been  ever  since  so  maintained  and  operated. 
The  permanent  damage  caused  by  the  operation  and  mainte- 
nance of  defendants'  road  was  found  to  be  $3,000,  upon  pay- 
ment of  which  no  injunction  was  to  issue.  The  money  was 
only  to  be  paid  in  case  the  plaintiff  conveyed  to  the  defendants 
all  the  rights  and  easements  appurtenant  to  his  lots,  which  had 
been  taken  by  them. 

In  the  Bohm  case  the  same  general  facts  were  found,  differ- 
ing only  as  to  the  different  lots  and  as  to  the  amount  of 
damages. 

Further  facts  are  stated  in  the  opinion. 

John  F,  DiUmij  Jxdien  T.  Davies  and  Samuel  Blythe 
Rogers  for  appellants.  The  learned  trial  judge  decided  the 
case  upon  an  erroneous  theory,  by  endeavoring  to  ascertain  how 
much  plaintiff  would  have  been  injured,  if  he  had  not  been 
benefited,  and  by  charging  defendants  with  the  constructive 
damage  thus  imagined.  {Keimedy  v.  Porter^  109  N.  Y.  526, 
634 ;  Andrews  v.  Raymond^  58  id.  676  ;  Becks  v.  Sheldon^  48 
id.  369 ;  Smith  v.  G.  F.  Ins.  Co,^  62  id.  87 ;  Jcnnes  v.  Cowing^ 
82  id.  449, 457 ;  McGean  v.  M.  R,  Co.,  117  id.  219  ;  Starbird  ' 
V.  Barrows,  4S  id.  200;  Laws  of  1850,  chap.  140,  §16  ;  Laws  of 
1875,  chap.  606,  §  20 ;  In  re  Fumian  St.,  17  Wend.  649,  670 ; 
T.  <&  B.  R.  Co.  V.  Lee,  13  Barb.  169, 171 ;  In  re  Gtiea,  etc.,  R. 
Co.,  56  id.  456,  464 ;  People  ex  rd.  v.  Eldridge,  3  Ilun,  541, 
543 ;  Henderson  v.  N.  Y.  C.  R.  R.  Co.,  78  K  Y.  423,  433 ; 
In  re  W.  S.,  etc.,  R.  Co.,  29  Hun,  609,  611, 612 ;  Drucker  v.  M. 
R.  Co.,  106  N.  Y.  157;  In  re  B.  E.  R.  Co.,  55  Hun,  165.) 
The  method  of  computing  consequential  damages,  for  which 
we  contend,  is  not  inconsistent  with  any  statute,  nor  with  the 
Constitution.  (Laws  of  1850,  chap.  140,  §  16  ;  Laws  of  1875, 
chap.  606,  §  20 ;  Newman  v.  M.  E.  R.  Co.,  118  N.  Y.  618 ; 
Pimd  V.  M.  E.  R.  Co.,  42  Hun,  567 ;   Ulin^  v.  N.  T.  C.  R. 
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in  computing  consequential  damage,  except  in  obedience  to 
the  requirements  of  tlie  Constitution  or  some  statute.  {A., 
etc.,  li.  Co.  V.  BurkeU,  42  Ala.  83 ;  Hooper  v.  S.,  etc.,  R.  B. 
Co.,  69  id.  529 ;  S.  L.,  etc..  It.  Co.  v.  Anderson^  39  Ark.  167 ; 
Code  Civ.  Pro.  §  1248 ;  C.  P.  li.  Co.  v.  Armstrong,  46  Cal. 
85 ;  S.  K,  etc.,  JR.  Co.  v.  Caldwell,  31  id.  367 ;  Tehama  v. 
Bryan~,  68  id.  57 ;  Trinity  College  v.  City  of  Hartford,  32  Conn. 
453;  Wilcox  v.  City  of  Meriden,  57  id.  120;  Whitman  v.  W. 
<kS.  R.H.  Co.,  2  liar.  514;  Young  v.  Harnaon,  17  Ga.  30; 
Jonea  v.  W.  V.  Ji.  R.  Co.,.  30  id.  ^,  C.  i&  P.  li.  E.  Co.  v. 
FrancU,  70  111.  238;  Page  v.  C.  M.  o6  S.  P.  R.  R.  Co.,  Id. 
334;  S'jmonds  v.  City  of  Cin<nniiati,  14  Oliio,  147,  173; 
Brown  v.  City  of  Cincimiati,  Id.  541 ;  Cramer  v.  C.  <6  P. 
R.  Co.,  5  Ohio  Sl  140,  145 ;  C,  etc.,  R.  Co.  r.  Sampson,  Id. 
251,  253;  WoodfaU  v.  Jf.,  etc.,  R.  R.  Co.,  2  Swan.  422;  P., 
etc.,  R.  Co.  T.  StovaU,  12  Iluek.  1 ;  J.  R.,  etc.,  Co.  v.  Turner^ 
9  Leigli,  313 ;  E.  B..  etc.,  R.  Co.  v.  Rank,  78  Penn.  St.  454; 
G.,  etc.,  R.  Co.  V.  Partlow,  5  Rich.  428 ;  C,  etc.,  R.  Co.  v. 
Longworth,  30  Ohio  St.  108.) 

Chariea  Gibson  Bennett  for  re«pondente.  Under  the  pro- 
vision of  the  Constitution,  as  construed  l)j"  the  courts,  and  the 
provisions  of  the  General  Railroad  Act  and  the  Rapid  Transit 
Act,  in  eatiiuattng  the  compensation  to  be  made  for  private 
property  taken  for  public  use  by  a  private  railroad  corporation, 
benefits  or  advantages  from  the  proposed  improvement  cannot 
be  considered  or  set  off,  {Ge?iet  v.  City  of  Brooklyn,  99  N. 
Y.  296 ;  People  v.  Mayor,  etc.,  4  id.  419 ;  Rexfirrd  v.  Knight, 
15  Barb.  627;  Const.  N.  Y.  art.  1,  §  6;  Laws  of  1850,  chap. 
140 ;  Laws  of  1875.  chap.  606,  §  20 ;  Frederick  v.  Shajie,  32 
Iowa,  254;  M.  K  R.  Co.  v.  Dominick,  55  Hun,  198;  5.  A. 
R.  R.  Co.  V.  Kerr,  72  N.  Y.  330;  104  id.  268;  106  id.  157; 
Francis  v.  Sclioellkopf  53  id.  152 ;  Tillotson  v.  Smith,  32  N, 
H.  90 ;  Marcy  v.  Fn^e,  18  Kans.  353 ;  Sanderson  v.  P.  C. 
Co.,  102  Penn.  St.  370;  Tdeot  v.  Whipple,  7  Gray,  122  ;  Gile 
V.  St&irens,  13  id.  146;  Armstrong  v.  City  of  St.  Louis,  69 
Mo.  309  ;  Fagle  v.  C.  C.  P.  W.  Co.,  L.  R  [2  C.  P.]  638.)     In 
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rise  in  the  value  of  real  estate  situated  upon  Second  avenue, 
and  this  increase  in  value  is  largely  attributable  to  the  exist- 
ence and  operation  of  the  defendants'  railroad." 

Substantially  the  same  requests  were  made  in  the  Sokm  case. 
These  reqneets  the  defendants  state  are  founded  upon  uncon* 
tradicted  evidence. 

Upon  a  careful  perusal  of  the  evidence  in  the  case,  I  think 
this  contention  is  well  founded.  The  court  refused  to  make 
the  findings  as  requested  and  the  defendants  excepted. 

Motions  were  made  by  tlie  defendants  in  each  case  for  a  dis- 
missal of  the  complaint  on  the  merits,  because,  among  other 
grounds,  it  appeared  the  plaintiff's  property  had  been  benefited 
by  the  railroad  and  had  increased  in  value  since  its  erection 
and  by  reason  thereof.  The  motions  were  denied  and  excep- 
tions taken. 

We  think,  upon  the  whole,  that  the  question  was  sufficiently 
raised.  It  is  tnie  that  exceptions  are  unavailing  when  they 
are  taken  to  the  refusal  of  a  j"dge  to  find  as  facts  matters 
which  are  merely  evidence  and  which  are  immaterial.  In 
tliese  cases,  however,  we  must  remember  that  the  sole  question 
at  issue  between  the  parties  upon  this  branch  of  the  case  was 
as  to  the  proper  rule  to  be  observed  in  ascertaining  the  amoimt 
of  damages  the  plaintitfs  had  sustained,  if  they  had  sustained 
any. 

The  amount  of  damages  would  be  materially  affected  by 
the  rule  which  should  be  observed  in  determining  their  exist- 
ence. And  yet  in  making  the  bare  finding  of  tlie  amount  of 
damage  sustained,  it  would  not  appear  that  any  particular  rule 
had  been  followed,  and  hence  it  would  not  appear  that  any 
erroneous  rule  ha^l  been  a<lopted.  It  might  in  some  cases  be 
urged,  perhaps,  that  tiiere  was  no  evidence  upon  which  to  base 
a  finding  of  damage,  if  a  correct  rule  had  been  adopted,  and 
yet  a  perusal  of  the  testimony  might  show  some  slight  amount, 
and  hence  the  exception  would  fail.  The  judgment  might  at 
the  same  time  be  really  founded  upon  the  incorrect  rule. 

There  would,  in  almost  any  event,  be  a  difficulty  in  deter- 
mining whether  a  wrong  rule  had  or  had  not  been  adopted. 
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equitable  relief  and  to  prevent  the  defendants  from  operating 
their  road  unless  they  pay  the  plaintiffs  the  damages  they  will 
sustain  from  the  permanent  interference  by  the  railroad  with 
their  easements  of  light,  air  and  access,  yet  the  rules  upon 
which  such  damages  are  to  be  awarded  are  so  far  well  settled 
as  to  enable  us  to  say  that  those  damages  are  only  such  as 
would  be  given  in  a  proceeding  for  the  condemnation  of  lands 
for  a  railroad  use,  regard  being  had  to  the  different  character- 
istics of  the  property  to  be  taken  in  these  cases. 

The  rule  was  last  announced  in  this  court  in  the  recent  case 
of  American  Bank  Note  Co.  v.  New  York  Elevated  i?.  R. 
Co.^  not  yet  reported.  What  rule  obtains  in  this  state  in 
proceedings  to  condeam  the  kind  of  property  which  has  been 
taken  by  the  defendants  in  these  cases  is  now  made  the 
jBubject  of  inquiry.  Generally  in  taking  land  the  rule  may 
be  said  to  be  to  pay  the  full  value  of  the  land  taken  at  its 
market  price,  and  no  deductions  can  be  made  from  that 
value  for  any  purpose  whatever.  Then  as  to  the  land 
remaining,  the  question  has  l)een  to  some  extent  mooted, 
whether  the  company  should  pay  for  the  injury  caused 
to  such  land  by  the  mere  taking  of  the  other  property,  or 
w^hether,  in  case  the  proj)osed  use  of  the  property  taken 
would  depreciate  the  vahie  of  that  which  was  not  taken,  such 
proposed  use  could  be  regarded  and  the  depreciation  arising 
therefrom  be  awarded  as  part  of  the  consequential  damages 
suffered  from  the  taking.  I  think  the  latter  is  the  true  rule. 
{Henderson  v.  C.  R.  i?.,  78  N.  Y.  423,  433 ;  Newman  v.  R. 
R,j  118  id.  618 ;  In  re  Petition  Brooklyn  7?.  R.^  55  Hun,  165, 
167.)  The  case  oilnre  Petition  N.  Y.  Elevated  R.  J?.,  etc. 
(36  Hun,  427)  is  cited  for  the  other  rule.  The  question 
might  be  of  great  importance  where  there  was  an  injury  to 
the  remaining  land,  but  if  there  have  been  no  injury,  the 
inquiry  as  to  the  scope  of  the  liability  for  damages  is  not 
material.  There  is  no  question  made  but  that  the  defendants 
Are  liable  to  pay  the  full  value  of  any  property  taken  by  them 
subject  to  no  deduction  whatever.     How   the  value   of  the 
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posed  benefits  accruing  to  the  property  which  is  not  taken. 
The  defendants,  so  far  a£  regards  this  question,  make  no  claim 
of  restricted  liability  to  pay  such  full  value. 

In  determining  the  question  now  presented,  it  is  well  to 
^  recur  briefly  to  the  character  of  the  property  which  is  taken^ 
and  the  circumstances  under  which  it  has  been  taken. 

The  plaintiffs  own  no  land  in  the  street  Their  ownership 
of  the  land  is  bounded  by  the  exterior  lines  of  the  street  itself. 
Hence  when,  under  legislative  and  municipal  authority,  the 
railroad  structure  was  built,  it  was  supposed  by  many  there  was 
no  liability  to  abutting  owners,  because  no  land  of  theirs  was 
taken,  and  any  damage  they  sustained  was  indirect  only,  and, 
therefore,  damnum  absque  injuria.  When  the  courts  acquired 
possession  of  the  question,  and  it  was  seen  that  abutting  land^ 
which  before  the  erection  of  the  road  was  worth,  for  instance^ 
ten  thousand  dollars,  might  be  reduced  to  a  half  or  a  quarter 
of  that  sum  in  value,  or  even  rendered  practically  worthless  by 
reason  of  the  building  of  the  road,  it  became  necessary  to 
ascertain  if  there  were  not  some  principle  of  law  which  could 
be  resorted  to  in  order  to  render  those  who  wrought  such  dam- 
age liable  for  their  work.  It  has  now  been  decided  tlmt^ 
although  the  land  itself  was  not  taken,  yet  the  abutting  owner, 
by  reason  of  his  situation,  had  a  kind  of  property  in  the  public 
street  for  the  purpose  of  giving  to  such  land  facilities  of  light^ 
of  air  and  of  access  from  such  street.  These  rights  of  obtain- 
ing for  the  adjacent  lands  facilities  of  light,  etc.,  were  called 
easements,  and  were  held  to  be  appurtenant  to  the  land  which 
fronted  on  the  public  street.  These  easements  were  decided 
to  be  property,  and  protected  by  the  Constitution  from  being 
taken  witliout  just  compensation.  It  was  held  that  the  defend- 
ants, by  the  erection  of  their  structure  and  the  operation  of 
their  trains,  interfered  with  the  beneficial  enjoyment  of  these 
easements  by  the  adjacent  land  owner  and  in  law  took  a  portion 
of  them.  By  this  mode  of  reasoning,  the  difficulty  of  regard- 
ing the  whole  damage  dojie  to  the  adjacent  owner  as  conse- 
quential only  (because  none  of  his  property  was  taken),  and^ 
therefore,  not  collectible  from  the  defendants,  was  overcome. 
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appurtenant,  and  no  reference  to  the  particular  agency  by 
which  the  taking  or  interference  with  snch  easements  has  been 
accomplished  should  be  permitted,  even  for  the  purpose  of 
determining  the  damage  that  has  been  thereby  caused.  The 
pure  abstraction  of  a  curtailment  or  destruction  of  tlie  easement 
must  be  induFged  in  an^  no  effect  other  than  such  curtailment 
or  destruction  upon  the  property  left  is  to  be  regarded. 
Carrying  out  this  principle  it  might  appear  that  a  lot  on 
Second  avenue  with  its  easements  of  light,  air  and  access 
unimpaired  would  be  worth  $6,000.  To  deprive  it  in  some 
undefined  way  other  than  by  defendants,  of  a  portion  of  such 
easements  equal  to  the  amount  taken  by  the  defendants  might 
detract  from  the  value  of  the  lot  $2,50^.  Therefore,  $2,500 
is  the  value  of  the  easements  which  the  defendants  must  pay.. 
This  is,  as  I  have  said,  a  pure  abstraction.  No  such  case  exists. 
or  can  exist.  The  same  property  cannot  be  taken  by  some 
other  agency  and  by  defendants  at  the  same  time.  Adopting 
the  theory  of  the  plaintiiFs  counsel  it  can  be  easily  seen  how 
in  fact  the  injustice  imagined  might  be  perpetrated.  A  plain- 
tiff after  proving  that  the  damage  to  his  property,  if  ^he  ease- 
ment had  been  taken  by  some  process  and  by  some  person 
other  than  defendants,  would  upon  such  hypothesis  have  been 
$2,500,  might  be  met  by  defendants  with  proof  of  the  fact 
that  he  had  snstained  no  damage  whatever,  and  on  the  con- 
trary, by  reason  of  the  erection  of  the  road,  he  had  been 
specially  and  peculiarly  benefited,  his  property  being  in  actual 
fact  worth  fifty  or  one  hundred  per  cent  more  than  it  was 
before.  Would  there  not  be  great  injustice  in  awarding  to 
such  an  owner  $2,500  for  damages  which  in  trutli  he  had  never 
suffered  ?  The  separate  value  of  light  and  air  upon  the  facts 
existing  in  all  these  cases  can  in  the  nature  of  things  be  notli- 
ing  but  nominal.  They  must  be  joined  to  the  land  t^  be  of 
value. 

A  theoretical  course  of  reasoning  may  be  adopted  by  which 
it  could  be  claimed,  as  plaintiff's  counsel  urges,  that  the  value 
of  thesf)  easements  in  and  of  themselves  is  represented  by  the 
amount  of  depreciation  in  value  to  the  adjoining  land  their 
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licb  such  taking  was  af^conipiishe* 
)ul(l  be  arrived  at  by  reference  to  w 
ential  damage  to  land.  If  the  takii 
y  had  the  effect  of  enhancing  the 
id,  the  inquiry  as  to  the  amount  of '. 
,ve  been  occasioned  {if  there  }iad  i 
tnal  benefit),  would  be  the  purest  g 
e  world,  and  even  when  arrived  at 
lat  might  have  happened  if  Bomethi 
lich  prevented  it  and  caused  the  a 
irrait  a  recovery  of  this  conjectuml 
lount  of  damage  which  was  nevei 
^alize  a  mere  raid  upon  the  treasury 
The  real  question  to  he  considered 

the  at»utting  land.  {Newman  v. 
.  Y.  618.)  What  facts  may  be 
quiry  lias  not  been  finally  decided. 
In  the  case  of  Nevmian  [supra)  a 
as  involved  and  discussed  and  i 
ithority  of  that  case  upon  the  q 
;cided.  A  reference  to  the  report 
am  that  fact. 

That  action  was  brought  and  trie 
hole  damage  in  one  action  which  th 
'  reason  of  the  erection  and  operatic 
ont  of  his  premises  in  Church,  near  1 
lis  asked  h)  charge  the  jury  "  that  ir 

the  leasehold  interest  in  this  plaini 
rence  by  the  defendants  with  th 
)pnrtenant  to  the  premises,  the  jury 
jn  any  t>enefit6  peculiar  to  his  houe 
e  construction  of  the  road  as  shown 
lurt  refused  to  charge  as  requested, 
ary,  the  jury  have  no  right  to  take 
leration."  There  was  an  exception 
>peal  tliis  court  in  the  second  divisio 
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was  erroneous  and,  tberefore,  the  judgment  was  reversed  and 
a  new  trial  granted. 

The  so-called  Rapid  Transit  Acts  under  whicli  the  defend- 
ants were  organized,  provided  that  the  conimissioners  of 
appraiaal  should  not  in  determining  the  amount  of  compensa- 
tion make  any  allowaTice  or  deduction  on  account  of  any  real 
or  supposed  benefits  wliieh  the  party  in  interest  may  derive 
from  the  conetniction  of  the  proposed  railroad.  The  case  of 
NewmxMi  decides  that  this  provision  does  not  mean  that  in 
examining  the  question  whether  injury  has  resulted  to  tlie 
ahutting  owner's  remaining  land  by  reason  of  the  taking  of  a 
portion  of  the  easements  spoken  of,  the  court  cannot  regard 
the  fact  that  so  far  from  injury  the  land  remaiuiug  had  been 
specially  enhanced  in  value  hy  reason  of  the  taking.  On  the 
contrary  it  decides  that  such  fact,  of  special  enhancement  in 
valne,  is  material  and  may  and  must  he  considered  upon  the 
question  of  damage.  It  is  not  offsetting  injury  against  hene- 
fits.  It  is  discovering  whether  In  reality  there  has  been  any 
injury  to  the  reniaining  land.  To  prove  that  the  land  has 
been  specially  benefited  may  l>e  proof  that  it  has  not  l>een 
diminished  in  value.  If  it  would  have  increased  still  more  in 
■  value  but  for  this  taking  by  the  road,  that  difference  it  must 
pay  because  to  that  extent  there  would  be  damage.  The  Nev>- 
man  case  is  authority  for  the  proposition  that  the  easements 
are  only  of  nominal  value  in  and  of  themselves,  aud  that  the 
result  of  taking  them  must  l>e  looked  for  in  the  effect  upon 
the  adjoining  land.  If  instead  of  loss  or  injury  that  land  has 
been  specially  benefited  by  the  taking  by  the  railroad  com- 
p&ny,  then  no  damage  has  been  snstained  by  the  land  owner. 
Although  adding  nothing  to  the  weight  of  the  authority  of  the 
Nfwinan  case  I  must  say  that  as  far  as  it  goes  the  decision 
receives  my  unqualified  approval.  The  remarks  of  the  learned 
judge  in  the  latter  part  of  the  opinion  as  to  general  benefit* 
from  the  growth  of  the  city,  ete.,  were  no  part  of  the  decision 
itself  and  were  merely  suggestions  as  to  matters  not  really 
involved  in  the  case.  They  raise  tlie  question  as  to  liow  far 
general  benefits  to  the  land  may  be  regarded  and  also  whether 
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lot  owner  has  been  injured  to  th^  extent  of  a  fartliing  ?  The 
absence  of  injury  may  have  been  the  result  of  the  general 
growth  of  the  city  by  reason  of  which  the  particular  property 
has  grown  in  value  with  the  rest  of  the  city.  It  is  the  fact, 
not  the  cause,  which  is  material.  Where  it  appears  that  the 
property  left  has  actually  advanced  in  value,  unless  it  can  be 
shown  that  but  for  the  act  of  defendants  in  taking  tliese  ease- 
ments it  would  have  grown  still  more  in  value,  the  fact  is  plain 
that  it  has  not  been  damaged. 

It  is  said  the  lot  owner  himself  is  entitled  to  the  benefits 
accruing  to  him  from  the  general  rise  of  property  caused  by  a 
general  growth  of  the  city  in  that  vicinity,  and  that  the  causes 
of  such  growth  are  too  indefinite,  and  imcertain,  and  problem- 
atical to  permit  the  railroad  to  take  advantage  of  it  upon  the 
question  of  damages.  Of  course,  the  lot  owner  is  entitled  to 
the  benefits  arising  from  these  sources.  I  propose  to  take  no 
course  which  shall  rob  him  of  them.  None  other  ought  to  or 
in  fact  can  have  them.  It  is  not  a  question  of  permitting 
the  lot  owner  to  have  these  benefits.  IIow  is  he  despoiled  of 
them  when  upon  aii  inquiry  whether  lie  has  sustained  damage 
from  the  conduct  of  the  defendants  it  clearly  appears  that  he 
has  not  ?  If  it  appear  that  lie  would  have  sustained  damage 
but  for  the  fact  that  the  general  growth  of  the  city  in  that 
direction  prevented  it  and  caused  an  increase  in  value,  what 
materiality  lies  in  the  fact  that  this  growth  was  not  caused  by 
the  railroad  ?  As  I  have  already  remarked,  the  fact  that  there 
has  been  no  damage,  is  the  material  fact,  and  not  the  reasons 
which  in  truth  prevented  the  injury  from  occurring.  If  it 
did  not  occur,  then  clearly  the  lot  owner  has  suffered  nothing. 
He  receives  all  the  benefits  attaching  to  the  general  growth  of 
the  city  which  causes  the  enhancement  in  value  of  his  own 
lots,  but  he  is  not  permitted  to  recover  from  defendants 
alleged  damages  which,  in  fact,  he  has  never  sustained. 

In  the  other  view,  what  is  to  be  the  rule  or  measure  of 

damages  which  is  to  prevail  ?     Is  the  owner  to  be  permitted 

to  recover  as  damages  the  amount  which  it  is  guessed  at  or 

fiormised  he  would  have  sustained  by  the  depreciation  in  value 
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in  tliese  caeee.  It  is,  however,  abundantly  i 
dence  actually  given,  that  the  property  of 
suffered  injury  or  damage  by  the  wrongful 
ants,  and  where  the  plaintiffs  have  in  fact 
is  no  hardship  wliieh  prevents  their  recover 
defendants.  The  plaintiffs,  upon  a  new  tri 
view  of  the  rule  of  damages  may,  perhaps 
they  have  nevertheless  suffered  damages  fro 
of  the  defendants.  It  is  only  necessary  foi 
decide  that  if  ihe  property  of  tlie  plaintiffs 
value  since  the  taking  of  these  easements  or 
and  if  such  increase  is  largely  due  to  the  hi 
tion  of  the  defendants'  road,  and  if  such  i 
have  been  greater  but  for  the  action  of  de 
plaintiffs  have  suffered  no  damage,  Whetl 
common  to  every  other  owner  in  the  aveni 
proportion  with  some  owners  of  property 
than  with  the  plantiffs,  are  matters  of  no 
plaintiffs  are  not  damaged  because  their  ueig 
to  an  even  greater  extent  than  they  are  I 
road. 

It  is  not  necessary  to  refer  to  the  adj 
states  upon  this  subject.  This  is  a  matte 
must  be  controlled  by  our  own  views  of  tli 
own  laws  and  of  what  is  consistent  with  a  [ 
of  them. 

It  is,  too,  a  work  of  supererogation  to  cite 
separately,  the  various  cases  decided  in  tli 
of  our  own  state  during  the  last  forty  years 
of  damages  in  condemnation  proceedings 
familiar  with  them  and  their  conclusions  ar 
not  depart  from  the  general  trend  thereof  i 
own  views  in  these  cases  now  before  us.  ' 
{supra)  stands  as  authority  for  the  principl 
must  proceed  in  our  examination  of  the  qui 
of  these  easements. 

Upon   the  further  question  as  to  the  c 
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The  New  York,  Lake  Eeie  and  "WEaTERN  E 
CouPANY,  Appellant,  v.  The  Atlantic  Refini 
PANT,  Respondent. 

Wbile  a  railroad  compaoj  as  a  carrier  of  passengers  owes 
passengers  nod  also  to  its  employes  of  active  diligence  tc 
from  danger,  aa  to  a  stranger,  it  owes  him  no  such  duty,  ei 
him  from  danger,  or  in  any  way  to  anticipate  and  so,  avo 
quences  of  liis  own  negligence. 

In  an  action  to  recover  damages  alleged  to  have  beei 
the  negligence  of  defendant,  tbe  following  facts  appeal 
transported  for  defendant  a  carload  of  lumber;  it  was  kept 
the  car  by  stakes  placed  in  sockets  at  the  sides,  support 
aailed  to  the  tops  of  thestakesand  extending  across  the  luml 
was  delivered  to  defendant  upon  a  siding  alongrfde  of  pi 
track.  Defendant's  agent,  in  order  to  unload  the  lumber 
the  cross-pieces,  removed  a  lat-ge  portion  of  the  lumber,  le 
narrow  pile  on  the  side  toward  the  main  track,  and  without 
the  cross-pieces,  left  tbe  car  over  nigbt.  During  the  nighl 
arose  and  the  lumber  fell  from  the  car  and  upon  the 
The  engineer  of  a  train  approaching  thereon,  as  soon  as 
the  obstruction,  applied  the  air-brakes,  but  before  thi 
be  stopped,  it  struck  the  lumber  and  tbe  locomotive  a 
broken  and  damaged.  Hrid,  Chat  the  evidence  justified  a  ti 
ligence  on  tbe  part  of  defendant;  also,  that  plaintiS  was  i 
contributory  negligence;  that  it  owed  defendant  no  di 
or  superintend  tbe  unloading  of  the  car,  or  to  watch  : 
it  the  nigbt  after  it  arrived,  and  was  not  bound,  as  between 
ant,  to  anticipate  any  danger  from  tbe  lumber  after  its  deli 
the  right  to  run  its  trains  on  the  assumption  that  dcfenda 
negligently  permit  the  lumber  to  be  placed  or  come  ut 

Defendant  offered  to  prove  tliat  plaintiff  kept  no  watchman 
this  was  objected  to  and  excluded.  Held,  no  error;  as  pis 
bound  to  keep  a  watchman  there. 

Defendant  offered  to  prove  that  tbe  car  used  for  transporting 
a  flat  car  and  not  a  lumber  car  with  sides  boarded  part  v 
rejected.  Hdd,  no  error;  as  the  lumber  was  safely  Ira 
delivered  and  fell  from  the  car,  not  from  any  imperfecti 
from  the  careless  manner  in  which  it  was  left. 

(Argued  December  15,  1691;  decided  January  SO,  18B2.) 

Appeal  from  order  of  the  General  Term  of  tli 
Court  in  the  first  judicial  department,  made  Mt 
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mostly  from  the  side  of  the  ear  away  from  the  main  track,  and 
taking  out  a  number  of  pieces  from  the  middle  or  under  part 
of  the  load,  thus  leaving  the  lumber  on  the  car  in  a  high,  nar- 
row pile  next  tx)  the  plaintiffs  main  track,  without  putting 
back  the  cross-pieces  which  formed  the  chief  support  of  tlie 
stakes.  The  defendant's  agents  went  away  and  left  tlie  car 
over  night.  During  the  night,  between  eight  and  eleven 
o'clock,  there  was  a  storm  of  wind  and  rain,  and  before  the 
plaintiff's  train  reached  the  spot,  the  lumber  fell,  or  was  blown 
from  the  car  upon  the  main  track,  and  the  accident  was  thus 
occasioned.  The  plaintiff  brought  this  action  to  recover  the 
damages  it  sustained  from  the  accident,  alleging  that  the  lun>- 
ber  came  upon  its  track  through  the  negligence  of  the  defend- 
ant. The  plaintiff  recovered  a  verdict  at  the  Circuit 
Further  facts  are  stated  in  the  opinion. 

Charles  Steele  for  appellant.  The  question  as  to  defendant's 
negligence  was  correctly  disposed  of.  {Chapinan  v.  A,  H. 
Co.,  38  Hun,  667;  108  K  Y.  638.)  Evidence  as  to  the  kind 
of  car  used  was  properly  excluded.     {Xeioson  v.  N,  Y,  C,  R. 

B.  Co.,  29  K  Y.  383  ;  Gordon  v.  G.  8.  E.  li.  Co.,  40  Barb. 
550 ;  Ernst  v.  77.  R.  R.  R.  Co.,  35  X.  Y.  9,  27,  28  ;  2 
Thomp.  on  Neg.  1151,  1172,  §  18;  IS.  &  E.  on  Xeg.  141, 
§  92 ;  Broion  v.  Lyman,  31  Penn.  St.  510 ;  Beach  on  Cont. 
Neg.  22,  §  9 ;  T.  R.  R.  Co.  v.  Munger,  5  Den.  255 ;  Whart 
on  Neg.  §§  323,  324,  349 ;  Larmore  v.  C.  P.  L  Co.,  101 
iSr.  Y.  391 ;  SpUttarf  v.  State,  108  id.  205 ;  Donahue  v. 
State,  112  id.  142;  Cusick  v.  Adams,  115  id.  55;  A.  c&  K 
R.  R.  Co.  v.  Baldwin,  60  Md.  88 ;  //.  cfe  S.  J.  R.  R.  Co. 
V.  Kenny,  41  Miss.  272;  Slnram  v.  R.  ib  F.  W.  R.  R.  Co., 
28  Ind.  244;  R.  R.  Co.  v.  Skinner,  19  Penn.  St.  298; 
Schoonmaker  v.  McKally,  3  Hun,  415 ;  Beisiegel  v.  X.  Y. 

C.  R.  R.  Co.,  34  K  Y.  622,  628,  632 ;  40  id.  9 ;  1  S.  & 
R.  on  Neg.  §§  86,  125 ;  Beach  on  Cont.  Neg.  19-21,  35,  37, 
§  11 ;  Cooley  on  Torts,  69 ;  Lannen  v.  A.  G.  L.  Co.,  44 
N.  Y.  459;  Ijiniyan  v.  N.  Y.  G.  Co.,  71  id.  29,  33; 
Wiiber  v.  N.  Y.   C.  R.  R.   Co.,  58  id.  451,  458 ;  McGrath 
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H.  li.  Co.  v.  Munger^  5  Den.  255 ;  Sanford  v.  E.  A.  H. 
R.  Co.,  23  N.  Y.  343;  Cooley  on  Torts,  674;  T.  IL,  etc., 
Co.  V.  Graham,  45  Ind.   286;  RuUr  v.  Foy,  46  Iowa,  132.) 

Earl,  J.  Cliapman,  the  engineer  upon  the  plaintiif  s  engine 
at  the  time  of  the  accident,  was  severely  injured,  and  he  brought 
an  action  against  the  defendant  to  recover  for  his  injuries. 
His  recovery  was  sustained  in  the  General  Term  and  in  this 
court.  (38  Hun,  637 ;  108  N.  Y.  638.)  In  that  action  it 
was  finally  determined  in  this  court  that  there  was  sufiicicnt 
evidence  of  the  defendant's  negligence  to  uphold  the  plaintiflf's 
recovery.  Upon  the  trial  of  the  action  which  resulted  in  the 
judgment  now  under  review,  the  plaintiff  called  no  witnesses, 
but  by  consent  read  the  evidence  given  on  behalf  of  the 
engineer  in  his  action,  and  most  of  the  defendant's  evidence 
w^as  also  read  as  it  was  given  in  that  action.  Thu^,  the  evi- 
dence given  on  the  trial  of  this  action  is  substantially  the  same 
as  that  given  upon  the  trial  of  that  action. 

Without,  therefore,  further  examining  the  evidence,  we  may 
properly  hold  that  the  negligence  of  the  defendant  was  suflS- 
ciently  established,  and  proceed  to  the  main  contention  now 
made  on  its  behalf,  that  there  was  contributory  negligence  on 
the  part  of  the  plaintiff  which  forbids  its  recovery.  It  was 
upon  this  ground  that  the  judgment  entered  upon  the  verdict 
was  reversed  by  the  General  Tenn. 

This  carload  of  lumber  was  transported  by  the  plaintiff  and 
placed  upon  the  side  track  for  the  defendant,  and  there  it 
received  the  delivery  of  the  lumber.  At  the  time  of  its 
delivery,  it  was  in  a  safe  condition  on  the  car,  properly  loaded 
and  fastened.  If  the  defendant  had  removed  all  the  lumber 
from  the  car  on  that  day,  as  it  undoubtedly  could,  no  accident 
^ould  have  happened.  And  if,  as  the  jury  must  have  found, 
after  removing  a  part  of  the  lumber,  it  had  left  what  remained 
on  the  car  properly  loaded  and  fastened,  no  accident  would 
have  happened.  But  because  of  negligence  attributable  to 
it,  and  solely  because  of  that,  the  lumber  in  some  way  and 
from  some  cause  fell  from  the  car  ujjon  the  main  track  and 
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case  of  contributory  negligence  on  the  part  of  the  pli 
whicli"  sliielded  tliis  defendant  from  liability  for  the  i 
qnenceB  of  tlie  accident.  .  The  plaintifE  was  not  bound  tc 
a  watchman  at  Uiis  side  track ;  lience  the  trial  judge  comn 
no  error  in  refusing  to  admit  tlie  defendant's  proof  th 
watchman  was  kept  there.  Neither  did  the  trial  judge  i 
refusing  to  allow  the  defendant  to  prove  that  the  car 
the  plainti^  furnished  to  it  for  transporting  the  lumbe 
not  a  lumber  car,  boarded  up  part  of  the  way  around  the 
but  a  flat  car.  The  lumber  was  transferred  in  safety  t 
side  track,  and  when  delivered  was  safely  fastened  on  tl 
and  it  fell  from  the  car,  not  from  any  imperfection  in  ik 
but  from  the  careless  manner  in  whicli  the  lumber  wi 
upon  the  ear  after  8  portion  of  it  had  been  removed  b 
defendant. 

Tlie  following  requests  to  charge,  made  on  the  part 
defendant,  were  properly  refused :  "  If  you  find  that  thi 
dent  occurred  through  the  negligent  omission  to  forese 
the  lumber  was  not  left  in  a  condition  to  withstand  a  i 
then  the  plaintiff  is  equally  negligent."  "  If  you  find  tli 
accident  occurred  tlirough  any  negligent  omission  of  pi 
to  have  a  track  walker,  a  person  in  charge  of  the  tracl 
verdict'should  be  for  defendant."  "Plaintiff  was  boi 
keep  its  ti-acke  in  a  safe  condition."  "  Plaintiff  was  Imjii 
see  that  this  car  was  in  a  safe  condition  over  night,"  " 
tiff  had  the  custody  of  this  car  over  night."  "If  yo 
that  tliis  car  was  over  night  in  the  custody  of  the  railroac 
pany,  the  defendant  is  not  liable."  And  the  following  p 
of  the  judge's  charge  which  is  complained  of  by  the  d 
ant,  and  which  the  General  Term  held  to  embody  errt 
think  contains  an  accurate  statement  of  the  law  applies 
this  case :  "  I  have  already  stated  to  you  that  the  negli 
upon  the  part  of  the  railroad  company  in  not  having  a  ' 
man,  upon  the  track  if  you  please,  or  in  running  its  eng 
a  high  rate  of  speed,  or  anything  of  that  kind,  has  notii: 
do  with  the  question  of  absolving  these  defendants  fron 
liability.     The  plaintiffs  were  not  bound  to  assume  that 


nte  were  going  to  put 
•e,  have  a  watchman 
off.  The  law  does  not 
i^  else,  to  provide  a  gi 
y,  or  to  keep  pereons 
oaks.  If  perBons  do  j 
road  company  they  art 
ices.  But  if  the  engin' 
!  stopped  that  train, 
jle  efforts  for  the  purj 
;  did  not  see  it,  and  n 
)  Iiave  seen  it  or  oug]it 
'  far  as  these  defendant 
seeing  it  would  not  a 
itherwise  wonldliave  e 
ger,  of  course  there  w( 
;  of  tlie  plaintiffs  here.' 
lis  portion  of  the  cliai 
to  say  that  the  defen 
[illy  placing  this  luml 
lumber  came  upon  th 
ice  of  the  defendant  th 
re  precisely  applicable, 
re,  tlierefore,  of  opinio 
lould  be  reversed  and  1 
affirmed,  with  costs. 

:  reversed  and  judgmei 


RT  Cro8dale,  Respond 

App. 
cense  to  do  an  act  on  the  1aD{ 
one  bj  the  licensee  before 
licensor;  nnd  t1iis,  althoug 
right  and  money  has  beei 
'  tlie  liccDHe. 
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Such  a  license,  therefore,  may  dot  be  cbaoged  Into  an  equ 
the  ground  of  equitable  estxtppel. 

Equity  will  only  enforce  a  parol  contract  for  an  Interest  in 
contract  is  definite  and  certain  in  all  it^  parts. 

Id  an  action  to  restrain  defendant  from  tearing  donn  a  wa] 
his  land  bj  plaintiff  under  an  alleged  parol  license,  it  api 
parties  owned  adjoining  cjtj  lots.  In  grading  bis  lot  pi 
embankment  along  Ibeline  t>etweentbe  two  lots.  Defeni 
in  grading  bis  lot,  excavated  the  earth  up  to  said  li 
embankmeut.  In  sji  interview  between  tlie  parties  pla: 
defendant  to  sell  bim  two  feet  of  his  land  to  build  a  wall  i 
ant  declined  at  the  time,  but  subsequently  wrote  plainti 
decided  to  give  him  the  two  feet  asked  for.  Plaii 
built  the  wall,  and  his  attorney  demanded  a  deed  o: 
Defendant  declined  to  eiecule  a  deed  on  tlie  ground  I 
agreed  to  give  a  deed  and  that  the  wall  was  not  built  a< 
understanding,  and  gave  notice  that  he  intended  to  tear 
trial  judge  decided  in  favor  of  plaintiff,  on  the  ground 
when  executed  became  irrevocable.    Udd.  error. 

(Argued  December  18,  1891;  decided  January  20,  1882.) 

Appeal  from' judgment  of  tlie  (Jeneral  Term  of 
Court  in  tlie  fourth  judicial  department  entered  i 
made  Febrnary  .3,  1891,  wliicli  affirmed  &  jndgm 
of  plaintiff  entered  upon  a  decieioti  of  the  com 
Special  Tenn. 

The  nature  of  the  action  and  the  facte,  so  far  ae 
stated  in  the  opinion. 

Lawrence  T.  Jones  for  appellant.  Tlie  trial  cc 
holding  that  it  was  immaterial  whether  or  not  plair 
an  artificial  embankment,  raieing  the  earth  several  i 
natural  sui^ace  along  the  bonndry  line  of  his  own] 
west  of  defendant  prior  to  any  excavating  done  b 
(Washb.  on  Eas.  [4th  ed.]  580,  600 ;  Thurston 
12  Mass.  226;  Farrand  v.  Marghall,  19  Barb. 
V.  ITdbrook,  4  Paige,  169;  Badr/if  v.  MatjM-, 
195 ;  1  Add.  on  Torts,  84 ;  Losee  v.  Buchanan,  5 
The  proposition  etaf«d  in  the  opinions  below  to  tl 
defendant  is  estopped  from  interfering  with  the 
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M.  M.  Waters  for  respondent.  Tiie  fraud  which  would  be 
the  result  of  permitting  defendant  to  remove  the  wall  after 
inducing  the  expenditure,  receiving  and  enjoying  the  benefit 
,  thereof,  etc.,  necessarily  entitle  a  court  of  equity  to  prevent 
the  defendant  from  depriving  the  plaintiif  of  the  benefit  of 
the  expenditares  made  on  the  faith  of  the  defendant's  promise. 
{Stewa/rt  v.  Ahrenfelt,  4  Den.  189 ;  Farmnd  v.  Marshall,  21 
Barb.  409 ;  Sinith  v.  Smith,  4  N.  Y.  Supp.  669 ;  Freeman 
V.  Freeman,  43  N.  Y.  34 ;  Rhymmi  v.  GiUis,  57  id.  68.) 
The  evidence  is  amply  sufiUcient  to  identify  the  wall  built  and 
its  location  and  dimensions  with  "  the  two  feet  you  asked  to 
build  your  wall  on,"  specified  in  the  letter.  (Fry  on  Spec 
Perf.  [3d  ed.]  158.)  The  Statute  of  Frauds  is  not  available 
as  a  defense.  {Faryia  v.  Walton,  107  N.  Y.  398 ;  RinAge  v. 
Baker,  57  id.  206 ;  Freeman  v.  Fre^nan,  43  id.  34.) 

Andrews,  J.  This  case  presents  a  question  of  importance 
from  the  principle  involved,  aUhough  the  particular  interest 
affected  by  the  decision  is  not  large. 

The  action  was  brouglit  to  obtain  equitable  relief  by  injunc- 
tion to  restrain  the  defendant  from  tearing  down  a  stone  wall 
erected  on  the  defendant's  land  by  the  plaintiff,  under  an 
alleged  parol  license  from  the  defendant,  and  in  the  erection 
of  which  the  plaintiff  expended  in  labor  and  materials  a  sum 
-exceeding  one  hundred  dollars.  The  parties  are  the  owners 
of  adjoining  lots  fronting  upon  a  public  street  The  plaintiff's 
lot  is  west  of  the  lot  of  the  defendant.  The  land  in  its 
natural  state  descended  toward  the  east.  In  1886  the  plaintiff 
graded  his  lot,  and  in  so  doing,  raised  an  embankment  several 
feet  high  along  his  eastern  line,  adjacent  to  the  lot  of  the 
defendant,  and  erected  a  house  on  his  lot.  In  1887  the 
defendant  graded  his  lot  and  excavated  the  earth  up  to 
hie  west  line,  adjacent  to  the  embankment  on  the  plaintiff's 
lot,  to  the  depth  of  four  or  more  feet,  thereby  removing  the 
natural  support  to  the  lot  of  the  plaintiff  as  it  was  in  its 
-ori^nal  state.  Before  the  defendant  had  completed  his  exca- 
vation, the  parties  had  &n  interview  and  the  question  of  the 
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t  of  the  plaiatifTs  emban 
i  that  the  defendsDt  was  b 
avation  was.  The  defends 
nd  referred  to  the  fact  tba 
veral  feet  higher  than  it  w 
i  wanted  the  defendant  to 
i  a  wall  upon,  which  the  d 

parties  agree  tliat  the  wal 
titled  that  nothing  was  sai 
'  a  wait  the  plaintiff  wouh 
ions  or  (juallty.  The  defe 
!iat  the  plaintiff  stated  lie  ^ 
,  pointed  on  the  side  facing 
md  cement  it  on  the  top  w 
ter  the  interview  and  on  t 
fendant  addressed  a  lette 
sferring  to  their  previous 
\y  eatislied  that  I  am  justiti 
done,  and  that  if  at  any  tii 
over  on  my  land,  that  I  eo 

was  a  little  hasty  and  soin 
er  night,  and  although  I  < 
i  on  my  rights  and  keep 
3d  to  me,  since  then  I  ha^ 
ly,  pnt  myself  in  your  pla 

you  two  feet  aeked  for  to 
I  on  the  same  day  repli 
:  glad  U)  accept  your  off* 
ven,  and  thus  end  a  dis^ 
c  immediatety  to  build  tlie 
ik  as  is  consistent  with  its 
h  as  I  can  the  grade  of  the 
The  plaintiff  thereupon 
defendant's  land,  the  build 
days.  He  first  made  a  coi 
ared  wall,  and  lime  and 
J  he  used  therefor.     But  fi 
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hifl  mind,  and  he  built  the  wall  of  "  flat,  ordinary  building 
stone, -not  hewn  into  shape  and  not  packed  into  regular  courseSy 
nor  dressed  at  all,"  and  without  mortar  or  cement.  The  wall 
was  ninety  feet  in  length,  two  feet  or  less  in  width,  and  four 
to  six  feet  high.  It  does  not  appear  that  the  defendant  saw 
the  wall  during  the  course  of  its  construction,  except  that 
he  was  upon  the  lot  on  one  occasion  when  the  foundation 
was  being  laid,  nor  does  it  appear  that  he  knew  that  the 
wall  was  to  be  laid  up  loose,  or  at  any  time  consented  to 
the  erection  of  such  a  wall  as  was  constructed.  Within  two 
weeks  after  the  wall  was  completed  he  notified  the  attorney 
for  the  plaintiff,  who,  at  the  request  of  his  client,  had 
written  him,  demanding  a  deed  of  the  two  feet,  that  he 
had  not  agreed  to  give  a  deed,  and  that  the  wall  was  not  built 
according  to  the  understanding,  and  that  he  intended  to 
tear  it  down. 

This  case  was  tried  and  decided  upon  the  theory  that  the 
plaintiff  had  a  license  from  the  defendant  to  build  the  wall  on 
his  land,  which,  when  executed,  became  in  equity  irrevocable. 
It  wafi  not  claimed  on  the  trial,  nor  is  it  now  claimed,  that 
there  was  any  contract  on  the  part  of  the  defendant  to  sell  the 
land  occupied  by  the  wall  to  the  plaintiff,  which,  by  reason  of 
part  performance,  equity  will  enforce.  The  claim  and  the 
finding  is  that  the  license  to  enter  upon  the  defendant's  land, 
when  acted  upon  by  the  plaintiff,  conferred  upon  him  a  right 
in  equity,  in  the  nature  of  an  easement,  to  maintain  the  wall 
on  the  defendant's  lot.  If  this  claim  is  well  founded,  there 
has  been  created,  without  deed  and  in  violation  of  the  Statute 
of  Frauds,  an  interest  in  the  plaintiff  and  his  assigns  in  the  land 
of  the  defendant,  impairing  the  absolute  title  which  he  there- 
tofore enjoyed,  and  subjecting  his  land  to  a  servitude  in  favor 
of  the  adjacent  property.  It  is  quite  immaterial  in  result  that 
this  interest  claimed,  if  it  exists,  is  equitable  and  not  legal. 
An  encumbrance  has  been  created  upon  the  defendant's  lot, 
and  his  ownership,  to  the  extent  of  such  interest,  has  been 
divested. 

We  are  of  opinion  that  this  judgment  is  opposed  to  the  rule 
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of  law  established  in  this  state.  There  has 
trariety  of  decision  in  the  courts  of  different 
dictions.  But  the  courts  in  this  state  have  i 
Gteadiiiess  the  general  rule  that  a  parol  licent 
the  land  of  the  licensor,  while  it  justities  any 
licensee  before  revocation,  is,  nevertheless, 
option  of  tlie  licensor,  and  this,  although  tlit 
confer  a  continuing  right  and  money  had  ht 
the  licensee  upon  the  faith  of  the  license.  1 
rule  of  the  statute.  It  ia  also,  we  believe,  1 
by  public  policy.  It  prevents  the  burdeni 
restrictions  founded  upon  oral  agreements, 
stood.  It  gives  security  and  certainty  to  tith 
tuiportant  to  be  preserved  against  defects  a 
not  founded  upon  solemn  instruments.  Tl 
courts  to  enforce  oral  contracts  for  ilie  sale  o 
defined  and  well  understood,  and  is  indisputab 
wliat  commenced  in  a  license  into  an  irrevoct 
ground  of  equitable  estoppel,  ic  another  ai 
matter.  It  is  far  better,  we  tliiiik,  that  tl 
interests  in  land  to  be  evidenced  by  deed,  sh( 
than  to  leave  it  to  the  chancelli-r  to  cons 
license  as  a  grant,  depending  upon  what,  in  1 
■  equity  in  the  special  case.  There  are  several 
the  present  case  whicli  render  t!ie  enforcemor 
diction  a  dangerous  precedent.  The  only  '. 
contained  in  the  letter  of  April  thirteenth.  ' 
"I  Iiave  decided  to  give  you  the  two  feet  j 
build  your  wall  on."  How  far  the  wall  w 
character,  or  how  it  was  to  he  built,  is  not  et 
to  the  previous  interview  to  which  the  lettei 
dence  of  the  plaintiff  of  what  was  said  at  the 
the  whole  matter  indetinite  and  uncertain, 
neither  the  description,  dimensions  and  cliai 
posed  wall  were  spoken  of.  The  testimony  i 
is  to  the  contrary,  but  perhaps  it  is  to  l)e 
trial  judge  adopted  the  testimony  of  tlie  plaii 
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Upon  tlie  case  made  by  tlie  plaintifE  ^l^x)Il  the  letter  i 
prior  convercations,  if  it  was  a  case  of  contract,  it  ie  difi 
Bee  how  it  could  be  enforced  in  equity.  The  ca£e&  are  ( 
that  equity  will  orly  enforce  a  parol  contract  for  an  ; 
in  land  when  the  contract  is  definite  and  certain  in 
parts.  The  exi«nt  f  the  injury  wliich  will  be  sufferec 
equity  intervenes  l;  ;i':80  an  element  to  be  considered  h 
extraordinary  jurisdictioa  is  invoked.  Here  the  i 
expended  by  the  plaintiff  in  reliance  upon  the  licei 
comparatively  small.  The  most  reasonable  inference 
the  plaintiff  confided  in  the  good  faith  of  the  defendan 
security  that  the  wall  woald  be  permitted  to  remain, 
not  appear  that  anything  wae  said  as  to  the  time  it  sh( 
maintained.  It  is  claimed  that  the  wall  was  built  for  th 
fit  of  both  parties.  This  is  founded  on  the  assumptii 
the  defendant's  excavation  removed  the  natural  suppon 
plaintiffs  land,  and  subjected  him  to  liability.  But  thif 
not  take  the  case  out  of  the  statute  nor  authorize  thi 
ference  of  equity  to  enforce  tlie  license  as  a  grant  in 
The  same  element  of  common  benefit  ia  found  in  the 
Cronkhite  v.  Cr<mUits  (94  N.  Y,  323). 

The  trial  judge  refused  to  find  tlie  facte  as  to  the 
which  would  have  followed  from  the  defendant's  exc 
in  case  the  plaintiffs  land  had  continued  in  its  natural  sta 
tried  and  decided  the  ease  on  the  theory  that  the  licens 
executed  became  irrevocable.  In  this  we  think  he 
The  easea  of  Mumford  v.  Whitney  {15  Wend.  3S0) 
wan  T.  Lucksinyer  (84  N,  Y.  31)  and  CronHiite  v.  Cr^ 
(mpra)  are,  we  think,  decisive  of  this  action. 

The  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed. 


Mt^HEBBY  V.  1 


3HN  B.  KcShebrt,  Geeponde 
Village  of  Casane 

ader  the  act  of  1854  (%  I,  chap.  8£ 
powers  and  duiiea  of  the  trustees" 
Jurisdiction  of  said  tniBteea  with  ree 
walks  l>ecftnie  abaolute,  like  that  of  e 
of  thisealorged  Jurisdictioa  thef  we 
coirespouding  duties,  and  the  respoD: 
devolved  upon  the  municipal  corpoi 
ccordingly  h^,  that  tUo  village  was 
on  the  part  of  the  trustees  to  keep  n 
be  neglect  complained  of  was  in  not 
grating  in  a  sidewalk,  through  wiiic 
appeared  that  aotici^  of  the  dangeroi 
given  Bome  time  prior  to  the  accide 
was  "  the  street  conuaissioner  of  tl 
evideace  ^owed,  to  superintend  am 
.Eeld,  that  notice  to  bim  was  sufflcle 

(Argued  Deceml>er31,  1891;  decidei 

Appeal  from  judgment  of  tlif 
ourt  in  the  fifth  judicial  depar 
lade  Jauasrj  23,  1S91,  which  i 
[  plaintiff  entered  upon  &  ve 
lotion  for  a  new  trial. 

The  nature  of  the  action  and 
ated  in  the  opinion. 

Edwin  IlicJca  for  appellant, 
ons  of  the  Laws  of  1847  have  : 
:  chapter  352  of  the  Laws  of  1 
on  to  the  village  of  Canandaig 
id  duties  of  tlie  tnistees  of  Bt 
lap.  426;  Laws  of  1851,  chap. 
'  Penn  Tan,  5  Lans.  352 ;  Wt 
J9  ;  Mayor,  eU:,  v.  Cunliff,  2 
ijT,  51  Barb.  390 ;  S.  &  K.  on 
rustees  of  Medina,  27  Barb.  21) 
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32  id.  634 ;  Bunt  v.  City  of  Brooklyn,  36  id.  226.)  It  appears 
in  this  case  that  the  corporation  was  not  instrumental  in  placing 
the  grate  in  the  walk,  nor  did  it  give  the  owner  any  permission 
to  place  it  there.  It  was  done  by  the  owner  for  his  own  con- 
venience and  for  the  convenience  of  his  tenants;  {Dixon  v. 
B.  C.  (&  iT.  R.  JR.  Co.,  100  K  Y.  171.)  The  trustees  had  no 
notice,  either  actual  or  constructive,  of  any  defect  in  the  side- 
walk, and  without  such  notice  no  liability  attaches.  {Griffin 
V.  Mayor,  etc.,  9  N.  Y.  456 ;  Smith  v.  Mayor,  etc.,  66  id.  295 ; 
Cain  V.  City  of  Syracuse,  95  id.  83 ;  Bart  v.  City  of  Brook- 
lyn,  36  Barb.  226 ;  Peach  v.  City  of  Utica,  10  Hun,  477 ; 
McDermott  v.  City  of  Kingston,  19  id.  198;  Bush  v,  VHUige 
of  Geneva,  3  T.  &  C.  409 ;  Hume  v.  City  of  ^New  York,  47 
N.  Y.  639 ;  Bunt  v.  City  of  Brooklyn,  35  Barb.  226.)  •  The 
trustees  are  the  only  officers  who  represent  the  village  of  Can- 
andaigua  as  to  its  streets  and  sidewalks,  and  no  notice  of  a 
defect  or  obstruction  in  a  street  of  the  village,  except  to  the 
trustees,  would  be  notice  to  the  defendant  (Laws  of  1815, 
chap.  254,  §  2 ;  Laws  of  1847,  chap.  426,  §§  25,  77.)  The 
existence  of  a  defect  in  a  public  street,  in  consequence  of 
which  a  traveler  sustains  injury,  does  not,  of  itself,  establish  a 
breach  of  duty  on  the  part  of  the  village.  {Bunt  v.  Mayor, 
etc.,  109  N".  Y.  134,  140,  141 ;  Jenney  v.  City  of  Brooklyn, 
120  id.  164;  Ring  v.  City  of  Cohoes,  77  id.  83 ;  Bart  v.  City 
of  Brooklyn,  36  Barb.  226 ;  Requa  v.  City  of  Rochester,  45 
N.  Y.  129,  135.)  The  notice  must  be  an  express  notice  or  the 
defect  must  be  so  apparent  and  notorious  and  have  existed  for 
so  long  a  time,  that  the  proper  officers  of  ^the  village  might,  by 
its  appearance,  have  observed  the  defect  in  time  to  have  had  it 
remedied.  {Todd  v.  City  of  Troy,  61  N.  Y.  506,  509 ;  Smith 
V.  Mayor,  etc.,  ^^  id.  295  ;  Requa  v.  City  of  Rochester,  45  id. 
129-139.)  The  defendant  had  no  notice  of  the  defect  com- 
plained of  prior  to  the  accident.  {Requa  v.  City  of  Rochester, 
45  N.  Y.  129,  134 ;  Todd  v.  City  of  Troy,  61  id.  506 ;  Smith 
V.  Mayor^  etc.,  66  id.  295;  Bunt  v.  Mayor ^  etc.,  109  id.  134, 
141 ;  Griffin  v.  Mayor^  etc.,  9  id.  456  ;  Dwiglit  v.  G.  L.  Ins. 
Co.,  103  id.  341.)     If  the  defendant  could  be  chaired  with 
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constructive  notice  of  the  defect  and 
thereon,  tlien  tlie  plaintiff  is  gniltj  of  o 
and  is  not  entitled  to  recover  for  tlie  si) 
v.  City  of  Tray,  83  N.  Y.  514;  GHS 
456 ;  Dubois  v,  6%y  of  Kingston,  102  ii 
113  id.  378,  384,  385 ;  CordeU  v.  iT.  Y. 
75  id.  330;  Youwf  v.  Jf.  T.,  L.  E.  dt 
500.) 

^ank  Rice  for  reBpondent.  In  d« 
defendant  might  be  clisrged  with  noi 
and  other  facta,  actual  information  o 
walk  given  to  the  street  commiseiont 
which  tlie  jury  had  the  right  to  considt 
the  evidence  was  properly  received. 
Inet.,  37  Hun,  349-351 ;  Peach  v.  C'it\ 
McDermott  v.  City  of  Kingston,  19 
which  appears,  showing  plaintiffs  con 
married  or  single,  was  properly  receive* 
17  Hnn,  34.)  The  evidence  of  phyeica 
petent  for  any  purpose,  except  to  sh 
gence.  It  was  not  offered  for  this  pur] 
94  N.  Y.  621 ;  2  S.  &  R.  on  Neg.  [4th 
City  of  mica,  10  Hun,  477-480;  D 
37  N.  Y.  568-673;  StewaH  v.  Ripon, 
competent  for  Dr.  McClellan,  the  at 
state,  from  his  observation,  whetlier  tlit 
pain  during  the  time  he  treated  liim  fo 
Uclier  v.  C.  S.  &  B.  Ii.  Ii.  Co.,  99  Ii 
Murphy,  11  id.  416  ;  Werely  v,  Perso'. 
son  V.  N.  Y.  C.  Ii.  R.  Co.,  35  id.  487 ; 
E.  Co.,  30  Ilun,  437;  100  N.  Y.  6J 
nonsuit  was  properly  denied.  {Conrad 
16  N.  Y.  158  ;  Sion-s  v.  CHy  of  Utha 
City  of  Loci-port,  50  id.  236  ;  Sauhbur 
94  id.  27;  Kvns  v.  City  of  Troy,  1 
Village  of  Caninteo,  100  id.  89  ;  Todd 
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606 ;  Peach  v.  6%  of  Utica,  10  Hun,  477,  479 ;  Laws  of 
1854,  chap.  352,  §  1 ;  Laws  of  1864,  chap.  257,  §  1 ;  Clifford 
V.  Dam,  81  N.  Y.  52 ;  Laws  of  1866,  chap.  597,  §  4 ;  Laws  of 
1853,  chap.  602,  §  1.)  The  charge  to  the  jury  by  the  court 
was  correct.  {ChUds  v.  West  Troy,  23  Hun,  68;  Deyoev. 
Saratoga,  3  T.  &  C.  504 ;  Rehherg  v.  City  of  New  York,  91 
K  Y.  137;  Twogood  v.  City  of  New  Tarh,  102  id.  216; 
Higgina  v.  ViUa^e  of  SdUmianca,  6  N.  Y.  S.  R.  119;  1  Dil> 
Ion  on  Mun.  Corp.  §§  146,  207,  242,  305;  Laws  of  1884, 
chap.  308 ;  Laws  of  1874,  chap.  628 ;  1  S.  &  R  on  Neg.  [4th 
ed.]  §  293.) 

Gray,  J.  The  plaintiff  sued  the  defendants  for  the  alleged 
neglect  to  keep  a  sidewalk  in  repair ;  in  consequence  whereof 
he  sustained  personal  injuries,  by  a  fall  through  a  defective 
and  unsafe  grating.  The  defendants  have  appealed  from  the 
affirmance  by  the  General  Term  of  a  judgment  entered  by  thQ 
plaintiff,  upon  a  verdict  by  a  jury  in  his  favor. 

Of  the  points  urged  by  their  counsel  I  deem  it  unnecessary 
to  refer  to  but  two,  and  that  reference  may  be  brief,  in  view 
of  the  satisfactory  opinion  of  Judge  Dwight  at  General  Term. 

The  appellants  claim  that  the  plaintiff  should  have  been 
nonsuited ;  because  by  the  village  charter  the  trustees  were 
under  no  obligation  to  construct  or  repair  sidewalks.  In  his 
very  elaborate  brief  the  counsel  for  the  appellants  bases  his 
argument,  in  that  respect,  upon  a  construction  of  the  act, 
passed  in  1815  (Chap.  254),  under  which  the  village  of  Canan- 
daigua  was  incorporated ;  of  the  subsequent  act  of  1847  (Chap. 
420),  constituting  the  village  a  separate  road  district,  and  of 
those  provisions  or  sections  of  the  General  Village  Incorpora- 
tion Act  of  1847  (Chap.  426),  which  were  adopted  by  the 
village  electors  in  1848.  In  my  judgment  we  are  not  called 
upon,  and  it  seems  unnecessary,  to  follow  him  in  that  argument, 
or  to  pass  upon  his  interpretation  of  these  laws^  Whatever 
may  have  been  the  limitations  upon  the  administrative  powers 
and  duties  of  the  village  trustees,  with  respect  to  the  making 
and  repairing  of  streets  or  sidewalks,  the  subsequent  enact- 
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0  have  8o  far  enlarged  theee 
le  away  with  tlie  rcBtrictior 
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the  act  of  1S54  is  "  An  act 
andaigua  and  enlargiug  the 

of  said  village."  Section 
rusteefi  of  the  village  of  Can 
)f  highways  in  and  for  said 
ers  of  cominiBsionere  of  higl 
lower  to  regulate,  repair 
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mtioned,  to  the  jurisdiction  o 
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re  dependent  for  their  autho 
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lat  was  formerly  a  qualified, 
itees  with  respect  to  the 
olute,  as  that  of  commission 
3  of  file  enlarged  jurisdicti 
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the  responsibility  for  thei 
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imposed,  in  consideration  of  the  investiture  of  the  trustees  by 
the  legislature  with  the  grant  of  the  wider  power.  This  obli- 
gation, obviously,  inures  to  the  benefit  of  every  party  inter- 
ested in  its  fulfillment.  The  action,  therefore,  was  maintain- 
able, if  there  was  notice  of  the  existence  of  the  defect.  There 
was  evidence  that  one  Homer  Chase  was  employed  by  the 
trustees  to  superintend  and  examine  the  streets  and  sidewalks, 
and  the  admission  was  formally  made  of  record  that  Chase 
was  ^^  the  street  commissioner  of  the  village  of  Canandaigua  at 
the  time  of  the  accident  to  the  plaintiff,  and  had  been  since 
January  1,  1888."  There  was  evidence,  further,  to  show  that 
notice  of  the  dangerous  condition  of  the  grating  had  been 
given  to  Chase  some  time  prior  to  the  accident.  Whether  he 
was  de  facto  or  de  jure  street  commissioner  becomes  imma- 
terial, under  the  facts  of  the  case,  and  if  the  jury  found  that 
there  was  notice  to  him,  it  was  sufficient  notice  to  the  corpora- 
tion of  the  existence  of  the  defect  complained  of. 

The  other  questions  raised  by  the  appellant's  exceptions  in 
the  case  have  been  considered,  but  none  are  of  sufficient 
importance  to  call  for  discussion  here. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Causes  Decided  During  the  Period  Embraced  iir  tbis 
VoLUMEy  Which  Are  Not  Reported  in  Full. 


Oeoboe  Muneo,  Respondent,  v,  Fkank  Tousey,  Appellant. 

This  case  presented  the  same  question  and  was  argned  and 
decided  with  Munro  v.  Tousey  {ante^  page  38). 


Mayeb  Altmateb,  Kespondent,  ?;.  The  New  York  Elevated 
Railroad  Company  et  al.,  Appellants. 

(Argued  October  13.  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  9, 1891,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Tenn. 

Julien  T.  Do/vies  for  appellants. 

Henry  T,  Atwater  for  respondent 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Earl,  J.,  not  voting. 

Judgment  affirmed. 

George  E.  Sterry,  Respondent,  ^^  The  New  York  Elevated 
Railroad  Company  et  al..  Appellants. 

(Submitted  October  15,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  March  12,  1891,  which  affirmed 
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a  judgment  la  favor  of  plaintifi  eDtered  np 
referee. 

This  action  was  bronght  to  restrain  defe' 
ating  its  elevated  railroad  in  tiie  street  in  f 
premises  and  for  damages. 

The  following  is  the  memorandum  of  opii 

"The  plaintiff  purchased  the  premises  in 
several  ^ears  after  the  construction  of  the  rs 
the  defendaats  claim  that  he  is  not  entitled  1 
on  account  of  the  maintenance  and  operatic 
Our  decision  in  Pappaiheim  v.  Metrapolitc 
way  Company  (128  N.  Y.  ,43C),  is  ah  answe: 

"The  defendants  further  claim  that  the 
entitled  to  any  rental  damage,  because  the 
the  possession  of  his  tenants.  To  this  clain 
ICemon/uin  v.  jV.  Y.  El^foatfd  Railroad 
T.  559),  is  an  answer. 

"  The  judgment  should  be  affirmed,  with 

Jvlien  T.  Dav>,ea  and  J.  C.  Tkomamt  for 

John.  A.  WeeJcs,  Jr.,  and  Henry  A.  JFortt 

Per  Curiam,  opinion  for  affirmance. 
All  concur,  except  £abl,  J.,  not  TOting. 
Judgment  affirmed. 


MicuAEL  O'Beien,  Itespondent,  v.  Rob 
Appellant 

(Argued  October  15,  1891;  decided  December  1,  11 

Appka.1.  from  judgment  of  tlic  General  Te; 
Court  ill  the  first  judicial  department,  ente 
made  at  the  February  term,  18!*!,  which  afl 
in  favor  of  plaintiff  entered  upon  a  verdit 
court. 

Simon  W,  R'lxrnJal"  fiir  ai)]>cllant. 
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Edward  W.  S,  Johnston  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Joseph  Woesman,  Respondent,  v.  Besend  Baas,  Executor, 

etc.,  Impleaded,  etc.,  Appellant. 

(Argued  October  19,  1891;  decided  December  1,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme- 
Court  in  the  second  judicial  department,  made  July  6, 1891, 
which  affirmed  an  order  of  Special  Term  allowing  the  plaintiff 
to  discontinue  the  action  as  against  the  appellant. 

Benjamin  G.  Sitckmgs  for  appellant. 

Frederick  W.  SoUa  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur. 

Appeal  dismissed.    

The  People  of  the  State  of  NewYoek,  Respondent,  v.  The 
New  York  City  Central  Underground  Railway  Com- 
pany, Appellant,  et  al..  Respondents. 

(Argued  October  19,  1891;  decided  December  1,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department  made  June  26,  1891^ 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
to  strike  out  amended  complaint  and  discontinue  action. 

Edward  Winslow  Paige  for  appellant 

Da/oid  J.  Dean  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Ihasles  J.  QtTiMBT,  Respondent, 
Appellant 
Tgued  October  19,  1891;  decided  Decf 
ippKAL  from  order  of  the  Gene 
irt  in  the  second  judicial  depart 
ch  affirmed  an  order  of  Special 
tlie  clerk  to  tax  defendants'  coBt 

fenry  Thompson  ioT  appellante. 
\finoti  3f.  SiUiman  for  reepond 
L^ree  to  affirm ;  no  opinion. 
JI  concur. 
>rder  firmed. 


N  C.  Pkovost,  Appellant,  v.  Lo 
Besponden 
xgued  October  19,  1891;  decided  Dec* 
LPPEAL  from  order  of  the  Gen* 
irt  in  the  second  judicial  departi 
ch  reversed  an  order  of  Special 
it  for  deficiency  and  directing 
er  judgment  of  foreclosure  hert 

L.  iV.  WeU^r  for  appellant. 

George  A.  Steams  ior  responden 

Lgree  to  disiniBB  appeal ;  no  opic 
Jl  concur. 
Lppcal  diemiBsed. 

ASTVN  Duncan,  Jr.,  Respond 
[dtcal  Accident  Association  ol 
rgued  October  31,  1891;  decided  Dece: 
.PPEAL  from  judgment  of  the  Gei 
rt  of  the  city  of  New  York,  er 


•t 


CAUSES  NOT  KEPOETED  IN  FULL.        623 

March  3,  1891,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  ^d  affirmed  an  order  denying  a 

motion  for  a  new  trial. 

• 

Austen  G.  Fox  and  Oeorge  W.  Sill  for  appellant 

Damid  D.  Duncan  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 

Washington  H.  Taylob,  Appellant,  v.  Oathkbinb  Tatlob, 

Kespondent. 

(Argued  October  22,  1891;  decided  December  1, 1801.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  iirst  judicial  department,  entered  upon  an  order 
made  December  29, 1890,  wliich  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Charles  Wehle  for  appellant 

Benjamin  Scharps  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Abram  M.  Roos,  Appellant,  v.  Henbietta  Tbemfeb, 

Eespondent. 

(Argued  October  22,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1891,  which  reversed  a  judgment  in  favor 
of  plaintiflE  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  ordered  a  new  trial 

TT,  F.  aNeiU  for  appellant. 

B,  R.  Champion  for  respondent. 
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r>  affirm  order,  and  jadgm< 

on  Btipnladon ;  no  opiDion 

!iir, 

nt  affirmed,  and  ordered  ac 


at,  Bespondent,  v.  Thb  Nb 

ff'EeTEBK  KaILBOAD  CoHPi 

>ctober  2S,  1B91;  decided  Decern 
from  judgment  of  the  Creni 
le  second  judicial  departmt 
mary  9, 1891,  which  affim 
:  entered  upon  a  verdict,  an 
on  for  a  new  trial. 

^  CoTV  for  appellant 

yifeiU  for  respondent. 

a  affirm  ;  no  opinion. 

;ur. 

nt  affirmed. 


)N  Mills,  Beepondent,  v.  < 
,  Appellants. 
1  October  28,  ISBl;  decided  l>ec 
from  judgment  of  the  Gem 
le  second  judicial  departme 
mary  10,  1890,  which  affin 
i  entered  upon  a  decision 
(rm. 

^''NeQl  for  appellant 

'oU  for  respondent 

0  affirm  ;  no  opinion. 

!ur. 

nt  affirmed 
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-  Mary  S.  Edridge,  Respondent,  v,  Charlks  B.  Kenning, 

Appellant. 

(Argued  October  28,  1891;  decided  Decetaber  1,  1891.) 

Appka^l  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fifth  judicial  department,  entered  upon  an  order 
made  February  2,  1891,  which  afHrmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

F,  L,  <k  J,  E.  Durand  for  appellant. 

Theodore  Bacoii  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


MiLo  Howell,  Respondent,  v.  The  Joseph  Edwards 

Dredges^o  Company,  Appellant 

(Submitted  October  27,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  11,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Alfred  J(^retzki  for  Appellant.  , 

Hatch  cfe  Warren  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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MEMORANDA 


ttLEs  V.  Whitten  et  al,,  Appel 

■WATEK,    lieSJHtlK 

V  H  trial  court  mnkra  nn  erroneous  cha 
>r,  must  be  clcitr  Aud  out  left  to  be  urgi 
ling  witli  a  clitTcrent  question, 
ho  wiis  insolvent,  ordered  certain  good 
rc-li.  1884,  whieb  vrcre  received  and  acc< 
Ihe  twenty-second  of  that  month  G. 
)t.  Upon  tliu  triul  of  an  action  to  reco 
i.-b  phiintiff  claimed  were  purtJiased  b 
>Ivenc7  and  ii'ith  the  preconceived  dc9 
rt  in  its  <:burge  Incited  the  order  as  thf 
question  wuh  the  intent  of  G.  at  t) 
iKMted  a  cliarge  that  notwitlistamlin^ 
;n  lie  made  the  purchase,  if  when  be  n 
.  nmeonabk  cause  to  know,  he  could 
aIIj  chivgeablc  with  nn  intent  not  to  ] 
hargc.  saying  "the  intent  must  be  u 
it."    //rW,  error. 

gued  October  37,  1881;  decided  Decern 

ppE.iL  from  jiidgiiiGiit  of  the  Gent 
t  in  the  fifth  judicial  dejmrtiiiei 
(  October  •>:i,  ISjm,  whieli  artirin 
tfcndaat  entered  upon  a  verdic^t 
iiig  a  motion  for  a  new  trial, 
lis  action  was  hnmght  to  recover 
heeii  jmreliased  hj  David  (".  Gi 
aintitlK,  with  intent  not  to  pay  f< 
le  following  is  the  opinion  in  ful 
riie  question  of  faet  in  this  ca 
it.  The  pioperty  in  controversy 
|>laintiffs  on  Marcli  7,  ISST.  bv  ] 
eir  agent  on  that  dav.  The  go 
I  and  received  and  accepted  by  G 
il  and  made  a  {reiieral  iKwignnien 
ity-K'Cund  of  tlie  same  month,  ' 
:her  tlie  pHrcliane  was  made  with 
[oods,  and  it  was  submitted  to  th 
ire  in  tbirilangnage:  'Whetliern 
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1887,  at  the  time  tlie  agent  made  the  sale,  did  Gray  pi 
these  goods  intending  not  to  pay  for  them.'  Tbe  iiit«n 
aisignor  on  Marcli  tseveiith  was  the  fjiJeBtion  submitted  i 
giving  of  the  order  was  treated  as  the  'purchase'  by 
the  purpose  and  design  of  which  was  to  lie  ascertained, 
tliat  prehminary  statement  of  the  question  the  learni 
Judge  added  :  '  If,  when  he  piircliased  the  goods,  I  ei 
what  his  financial  condition  may  have  been,  if  he  belies 
he  could  do  as  he  had  been  doing  in  the  past,  get  somel 
discount  and  carry  fiis  notes,  and  that  he  could  pay  fo 
gooda,  I  say,  if  lie  honestly  purchased  them,  Iwlieving 
time  that  he  could  continue  his  business  in  thefntureaa 
in  the  past,  although  he  was  insolvent,  and  I  think  it  is 
disputed  but  tliat  he  was  insolvent  from  the  time  h 
menced  business,  then  the  plaintiffs  cannot  recover 
action.  On  tlie  other  hand,  if  when  he  purchased  the 
he  knew  that  he  was  about  tu  make  an  assignment,  ai 
from  the  condition  of  things  he  could  not  pay  for  then 
the  plaintiffs  are  entitled  to  a  verdict.  It  is  for  you 
upon  all  the  facts  of  the  case,  what  his  intention  was 
time.'  This  language  of  the  charge  clearly  fixed  the  dat* 
purchase  and  the  time  at  which  the  intent  was  to  be 
mined  as  the  seventh  of  March  when  the  order  for  tin 
was  given,  and  the  jury  could  not  easily  have  undere 
otherwise, 

"  But  all  ground  for  misunderstanding  was  removed 
the  plaintiffs'  counsel  called  the  attention  of  the  court 
precise  question  of  time  and  re(juested  a  charge  '  tha 
the  time  Hray  received  the  goods,  notwithstanding  w 
might  have  thought  when  he  made  the  contract,  he  kn 
had  reasonal^le  cause  to  know,  that  he  could  not  go  on  i 
ness,  that  he  is  equally  chargeable  with  an  intent  not  t 
This  request  was  refused,  the  court  saying :  '  The  inten 
he  at  the  time  the  contract  was  made.'  To  this  there  ' 
exception.  It  is  eoncede<I  that  this  was  error,  and  ^ 
point  vital  to  the  controversy ;  but  the  answer  made  I 
that  it  was  afterward  cured  by  a  substantial  withdraw! 
majority  of  the  General  Term  founding  their  conclusio 
the  disposition  made  of  later  requests.     In  answer  to 
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1  the  court  said  :  '  If  he  knew  lie  vras 
m  to  believe  he  could  not  pay  for  tliem 
Ect.'     The  plaiiitiffB'  eouusel  then  askeil 

same  proposition  as  a  proputittkiR  of  1 
:  when  he  received  as  well  as  to  the  tii 
I  request  was  declined  and  the  plaintifl 
n  tlie  attitude  of  the  court  is  consistem 
question  of  intent  contined  to  the  date 
We  now  come  to  the  two  requests 
arity  of  tlie  General  Term  rely.  T 
t  it  it)  not  enoufth  for  Gray  to  say,  o 
jury  to  say,  that  it  was  perhaps  uncei 
Id  I)e  obliged  to  stop  payment ;  that  i: 
night  atop  any  day ;  he  cannot  l»e  p* 
nded  to  pay  for  a  large  bill  of  gooc 
;lie  eighth  of  March,  and  received  si 
jnmcnt,'  The  court  answered,  'That 
jury.'  The  point  embodied  in  the  req 
ited  sufhcient  evidence  of  the  intent,  a 
t  date  the  intent  was  to  be  found.     Th 

that  the  fact  of  insolvency  followed 
;  out  the  inference  that  the  failure  we 
■■  of  the  purchase,  and  no  attempt  was  ir 
e  made,  to  change  the  ruling  as  to  time. 

this :  '  that  in  the  absence  of  proof  of  i 
CCS  arising  to  change  his  condition  bet 
receipt  of  the  goods  and  the  failure,  Gra 
ave  known  that  he  must  fail  and  to  hav 
rnnient  when  he  received  the  goods  e 
[!h  the  court  answered, 'that  is  a  quest 

ohvions  that  the  request  was  aimed  at  tl 

of  law  to  he  drawn  in  a  case  where 
>uld  only  be  a  presumption  of  fact.  The 
it  on  the  twenty-second  of  March,  indie 
;  that  he  must  fail  and  make  an  assign 

the  proposition  was  that  if  the  situ: 
ces  were  just  the  same  six  days  earlier  Ik 
I  to  Iiave  known  that  lie  could  not  pay. 

say  that  what  he  tlien   knew   and  t) 
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immaterial,  because  it  might  prove  to  be  an  important  fact 
bearing  upon  his  intent  at  the  date  of  the  order,  for  if  an 
unchanged  situation  transferred  the  intent  back  to  tlie  receipt 
of  the  goods,  it  would  equally  transfer  it  back  to  the  date  of 
the  original  contract :  but  the  court  could  and  did  say  that  the 
inference  was  one  of  fact  and  not  of  law.  We  can  see  in  this 
ruling  no  purpose  to  change  the  position  previously  assumed, 
and  it  is  at  all  events  quite  certain  that  the  jury  were  not 
freed  from  the  distinct  and  definite  impression  made  upon 
them  at  the  earlier  period.  If  the  error  was  to  be  corrected 
at  all,  it  should  have  been  done  frankly  and  clearly  and  not 
left  to  be  argued  out  of  another  proposition  dealing  witli  a 
different  question.  The  jury  were  justified  in  the  assumption 
that  no  change  in  the  ruling  three  times  made  was  either 
intended  or  effected. 

"  For  this  error  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event." 

Cfto/rlea  E,  Ide  for  appellant. 

Calvin  J.  Iluson  for  respondent. 

Finch,  J.,  reads  for  reversal 
All  concur. 
Judgment  reversed. 


David  S.  Randall,  Respondent,  v.  The  State  of  New  York, 

Appellant. 

(Argued  October  27,  1991;  decided  December  1,  1891.) 

Appeal  from  award  made  by  the  Board  of  Claims  Decem- 
ber 19, 1888. 

Charles  F,  Tahor^  Attorney-General^  for  appellant. 

Mel/vin  F.  Stepheiu  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Award  affirmed. 
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The  People  of  the  State  of  New  York,  Appellant,  v.  Seth 

Bird  et  al.,  Respondents. 

(Argued  October  28,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10,  1890,  which  aflSrmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term,  and  affirmed  an  order  denying  a  motion  foi*  a 
new  trial. 

-£!  T,  Zavatt  for  appellant. 

Henry  (\  Griffin  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Alfred  Lawrence  et  al..  Appellants,  v.  Nicholas  H.  Free- 
land  et  al.,  Respondents. 

(Argued  October  28,  1891;  decided  December  1,  1891.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10,  1890,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

E.  T.  Lovatt  for  appellants. 

Henry  C,  Griffin  for  respondent. 

Agree  to  dismiss  appeal  on  authority  of  Wood  v.  Leany  (124 
N.  Y.  83) ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Enoch  P.  Hincks  et  al.,  Respondents,  v.  Aaron  Field  et  al., 

Appellants. 

(Argued  October  29,  1891 ;  Mecided  December  1,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  9,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  without 
a  jurj% 

Edward  P.  Lyon  for  appellants. 

William  J,  Fanning  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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BcRR  Mattice,  Respondent,  .v.  Henry  Wilcox,  Appellant. 

(Argued  October  30,  1891;  decided  December  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  Febniary  3,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  an  order  of  Special  Term  sustaining 
a  demurrer  to  a  part  of  defendant's  answer. 

F.  R.  Gilbert  for  appellant. 

Douglas  TF.  Miller  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Eakl,  J.,  reads  for  aflSrmance. 
All  concur. 
Judgment  affirmed. 


EoxANNA  H.  Lawrence,  as  Executrix,  etc.,  et  al.,  Respondents,. 
V.  Henrietta  Church,  as  Executrix,  etc.,  Appellant. 

(Argued  Novehiber  30,  1891;  decided  December  8, 1891.) 

Motion  to  correct  remittitur. 

The  case  is  reported  in  128  N.  Y.  324. 

The  following  is  the  opinion  in  full : 

"  In  this  case,  if  the  question  Jiad  been  presented  to  us  of 
striking  out  all  other  items  of  recovery  and  simply  retaining 
the  judgment  for  the  $3,000,  with  interest  from  the  commence- 
ment of  this  action,  we  think  we  should  have  made  such  an 
order.  The  plaintiffs'  willingness  to  so  consent  was  not  pre- 
sented, arid  had  not  occurred  to  us.  The  record  shows  no 
error  regarding  the  $3,000  item,  excepting  the  allowance  of 
interest  from  the  time  of  the  execution  of  the  contract.  A 
plain  case  for  recovery  of  the  principal  sum  was  proved. 
There  was,  however,  no  demand  for  its  payment  prior  to  the 
commencement  of  this  action  proved,  and  we  thought  that  the 
plaintiff  might  very  probably  be  able  to  prove  it,  and  such 
demand  would  permit  interest  to  run  on  the  principal  from 
the  time  it  was  made.  We  assumed  the  plaintiff  would  also 
desire  to  prove  her  other  demands.  She,  however,  thinks 
proper  to  remit  all  interest,  except  from  the  time  of  the  com- 
mencement of  the  action,  and  to  remit  all  right  to  recover  any 
other  item  which  entered  into  the  original  judgment.  We 
think  she  should  be  permitted  to  do  this. 

"  The  statement  as  to  the  insolvency  of  the  estate  of  tlie 
defendant's  testator  certainly  strengthens  the  reason  for  grant- 
ing the  amendment.  The  defense  has  been  heard  as  to  the 
$3,000  item,  and  no  valid  answer  to  the  claim  was  shown.  If 
there  be  a  question  as  to  the  solvency  of  the  estate,  the  plain- 
tiff should  have  the  benefit  of  the  judgment  she  obtained,, 
modified  as  provided.  Upon  all  the  facts,  it  is  clear  that  jus- 
tice will  be  promoted  by  granting  this  motion." 
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J.  n.  Sfevens  for  motion. 

Peokham,  J.,  reads  fyr  grai 

All  concur. 

Ordered,  that  the  Supreme 
remittitur  herein  to  tlie  com 
further  ordered,  that  the  renii 
that  the  judgments  of  the  ( 
reversed  and  a  new  trial  order 
und  conBentfi  that  the  original 
\ie  modified  by  deducting  th 
amount  of  $3,000,  with  intere 
inent  of  tliis  action,  and  in  csf 
the  judgment,  as  modified,  ii 
plaintiff  in  any  court. 


(teorge  Kerou),  He^jMtndent 

VATED    KaILWAY    CoM 


This  case  was  argued  and  di 
Ji.  Co.  {ante,  page  274), 


John  P.  Maoovern  et  ah, 
Robertson  et 

(Submilled  October  28,  1891;  dec! 

Appeal  from  judgment  of  tl 
Court  in  the  fifth  judicial  dep 
made  April  16,  1891,  which  a 
plaintiffs  entered  upon  the  ref 

A.  C.  Pickard  for  appellar 

WUUam  If.  Henderson  for 

Agree  to  affirm  ;  no  opinioi 
All  concur. 
•Tudgment  affirmed. 
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Michael  Bergman,  Respondent,  v.  The  Manhattan  Rail-  '  ?•  >**^' 

WAY  Company  et  al.,  Appellants.  ,  ^^'\\^4r0 


(Argued  October  29,  1891;  decided  December  15,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Comli  of  the  city  of  New  York,  entered  upon  an  order  made 
May  4,  1891,  which  affirmed  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 

Samuel  Blythe  Rogers  for  appellants. 

Ovaries  A.  B,  Pratt^  Jr.^  for  respondent 

Agree  to  affirm  on  authority  of  Kemochan  v.  iY.  Y,  l^^L 
E.  R.  Co,  (128  N.  Y.  559)  and  Lynch  V.  Metropolitan  EL 
R,  Co.  {ante,  page  274) ;  no  opinion. 

All  concur. 

Judgment  affinned. 
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The  People  ex  rel.  Roswell  P.  Floweb,  Appellant,  v.  Frei)-    /'X/% 

ERicK  W.  Bleckwenn,  Treasurer,  etc.,  Respondent.  ^*^^*^*^3, 

(Argued  November  30,  1891;  decided  December  15,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  9, 
1889,  which  reversed  an  order  of  Special  Term  allowing  a 
peremptorj'^  writ  of  mandamus. 

Eliphxdet  Nott  Anahle  for  appellant. 

George  W.  Stephens  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 
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iopLE  ex  rel.  Charles  V, 

lioARD   OF  SUPERVISOKS  O 

aiant. 

S'»vembcr30,  1891;  decided  Di 
,  from  order  of  the  Gem 
lie  second  judicial  departi 
lOned  an  order  of  Specia 
jr  modify  a  judgment  in 

H  lioitur  for  appellant. 

W.  Jiates  for  respondent 

o  dismiw  appeal ;  no  opir 

cnr. 

dii^misscd. 


A.  Ci.i-:iio,  Respondent,  t 
PAi'KR  Union  et  al., 

tovemberSO.  IfiBl;  <Wu\t-<l  I)( 
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which  reversed  an  order  of  Special  Term,  denying  a  motion 
by  plaintiff  for  a  new  trial  and  a  motion  by  defendant  for  a 
reargiiment. 

Horace  Russell  for  appellants. 

« 

William  B.  Ilornhlower  for  respondent. 

Agree  to  aflSrm  order  as  to  all  the  defendants,  except  Bealls, 
Foster  and  Rowell,and  as  to  them  order  reversed ;  no  opinion. 
All  concur. 
Ordered  accordingly. 


David  Miller,  Respondent,  v.  Benjamin  Wright  et  al., 

Appellants. 

(Argued  November  30,  1891 ;  decided  December  15,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  11,  1891, 
which  granted  a  motion  to  dismiss  an  appeal  from  a  judgment 
in  partition  entered  upon  the  report  of  a  referee. 

Norton  Chase  for  appellants. 

Samuel  Keeler  and  F,  P.  Bellamy  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  ex  rel.  Charles  J.  Clinch  et  al.,  Appellants,  v, 
Harrison  S.  Moore  et  al.,  Respondents. 

(Argued  November  30,  1891;  decided  December  15,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  2,  1891,  which  affirmed  an  order  entered  upon  the 
report  of  referees  affirming  an  order  of  the  commissioner  of 
highways  in  laying  out  a  highway. 
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This  proceeding  was  instituted  by  Anna  F.  Dromgoole,  one 
of  the  executors  of  Jacob  L.  Ryder,  deceased,  for  tlie  purpose 
of  proving  a  claim  for  $1,000  for  services  rendered. 

The  following  is  the  opinion  in  full : 

"The  proceeding  was  instituted  by  petition  of  Anna  F. 
Dromgoole,  one  of  the  executors,  to  the  surrogate,  setting 
forth  the  death  of  the  testator,  the  probate  of  the  will,  the 
qualification  of  the  executors,  that  the  petitioner  and  Sarah  ,E. 
Hall  were  the  only  children  of  the  testator,  and  the  claim  of 
the  petitioner  against  the  testator  and  praying  that  a  citation 
issue  to  the  co-executor  and  Sarah  E.  Hall  to  '  attend  the  proof 
of  the  said  claim  before  the  surrogate.'  The  citation  was 
issued  and  served  on  the  persons  named,  and  on  the  return  day 
Sarah  E.  Hall  put  in  an  answer  denying  the  validity  of  the 
claim  and  objecting  that  the  surrogate  could  not  determine  its 
validity,  and  that  the  claimant  must  bring  her  action. 

"  The  co-executor  made  no  answer. 

"  The  case  was  tried  before  the  surrogate,  who  rendered  a 
decree  establishing  the  claim  to  the  extent  of  $1,000,  and 
directing  that  the  ,co-executor  pay  to  the  petitioner  out  of  the 
estate  the  sum  awarded. 

"  The  petition  was  filed  more  than  a  year  after  the  issuing 
of  letters  testamentary.  There  was  no  proceeding  for  a  settle- 
ment pending  at  the  time.  The  matter  was  an  isolated  pro- 
ceeding instituted  and  conducted  solely  for  the  purpose  of 
establishing  the  claim  of  the  ]>etitioner. 

"  On  the  liearing  the  attorney  of  Mrs.  Hall  moved  to  dismiss 
the  petition  on  the  ground  that  the  surrogate  had  no  jurisdic- 
tion to  pass  on  the  claim,  and  at  the  conclusion  of  the  case  an 
exception  was  taken  to  the  refusal  of  the  court  to  rule  that 
the  surrogate  had  no  jurisdiction  upon  the  pleadings  to  enter- 
tain the  application.  The  point  we  think  was  well  taken. 
Section  2739,  of  the  Code  of  Civil  Procedure  provides  that 
*  upon  the  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  he  may  prove  any  debt  owing  to  him  by  the 
decedent.'  We  find  no  other  provision  in  the  Code  on  the 
subject.  Under  the  Revised  Statutes  an  executor  or  adminis- 
trator was  prohibited  from  retaining  any  of  the  property  of 
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\  satisfaction  of  liis  own  deht, 
lowed  I)y  the  surrogate.  (2  ] 
7  (Chap.  460,  §  37),  added  a 
lebt  of  an  executor  or  admi 
srvioe  and  return  of  a  citatioi 

proper  person,  or  on  the  Se 
or  administrator.' 
ies  were  determined  while  the 
'le  V.  K^le,  67  N.  Y.  408 
id.  400 ;  Boiighton,  v.  FVmt, 
noticed  that  section  2739  of 
administrator  to  prove  his  clai 
his  account,  and  does  not  coni 
ained  in  the  act  of  1837,  th 
le  and  return-  of  a  citation,' 
3  provisions  of  tlie  Revised  S 
■e  repealed,  and  section  2739 
(vision  on  the  same  subject, 
IB  tliat  fiection  as  including  a  f 
may  act  at  any  time,  and  so  i 
ceding  in  question.  Tlie  fact 
;  a  revision  of  the  prior  stal 
se  the  court  to  insert  in  a  sec 
relief  required,  an  implied  pi 
le  surrogate  to  exercise  the 
lier  time,  simply  because  bu< 
rior  statutes. 

re  of  Surrogates'  Courts  are  lin 
of  the  Code,  which  defines  I 
icludes  with  the  declaration 
txercised  in  the  cases  and  in 
.at«.'  Section  2475  strengthe 
174  was  intended  to  confine 
lermit  proof  of  the  claim  ( 
to  the  occasion  of  a  judicial  ee 

the  running  of  the  Statute  of  ^ 

im  the  death  of  the  decedei 

:ment'     of  the   acccount    oi 

This  provision  would  have  1 
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the  executor  or  administrator  coiild  at  any  time  have  had  his 
claim  established.'  (See  Treat  v.  Forttme,  2  Brad.  116.)  lia 
fixing  the  judicial  settlement  as  the  occasion  when  this  pro- 
ceeding should  be  taken,  the  legislature  may  have  thought  that 
creditors  and  all  parties  interested  would  then  be  most  likely 
to  have  actual  notice  that  a  claim  against  the  estate  was  made 
by  the  executor  or  administrator. 

"  We  regret  to  be  obliged  to  reverse  the  judgment  of  affirm- 
ance, but  we  see  no  other  course.  It  is  important  that  the 
construction  of  the  statute  be  settled  as  a  guide  in  future  cases. 

"  The  judgment  should  be  reversed." 

Abraham  Z.  Frmnme  for  appellant. 

Cloae  &  RoherUon  for  respondent. 

Andrews,  J.,  reads  for  reversal 
All  concur. 
Judgment  reversed. 

In  the  Matter  of  the  Application  of  Roswell  P.  Flower, 
Appellant,  for  an  order  directing  Frederick  W.  Bleok- 
WENN,  as  Treasurer,  etc.,  to  Cancel  Certain  Water-rates. 

This  case  presented  the  same  question  and  was  argued  and 
decided  with  In  re  Trustees  of  Union  College  {ante,  page  308). 


George  F.  Comstock,  v.  The  City  of  Syracuse. 

This  case  was  argued  and  decided  with  iSweet  v.   City  of 
Syractise  {ante,  page  316). 


The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Appellant,  v.  The  Tradesmen's  National  Bank 
of  the  City  of  New  York,  Respondent. 

(Argued  December  1,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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ay  21,  1890,  wliich  aEBn 
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.  Sterns  for  appellant. 

as  Allison  for  respondent 

to  a£Srm ;  no  opinion, 
neur. 
lent  affirmed. 


CK  C.  LiNDE  et  al.,  Kesp 
as  Sheriff,  etc, 

December  2,  1891  ;  decided  E 

ll  from  judgment  of  the  G 
the  first  judicial  departn 
bruary  13,  1891,  which  a 
iffs  entered  upon  a  verdic 
ition  for  a  new  trial. 

umetisiiel  for  appellant. 

E.  Parsons  for  respondei 

to  affirm;  no  opinion, 
ncur. 
lent  affirmed. 


',  Bbown,  Respondent,  v. 
etc.,  Appe 

December  2.  1891;  decided  D 

.L  from  judgment  of  the  G 
the  second  judicial  depart 
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« 

JK  JS,  Hinsdale  for  appellant.  v 

jE  -^.  Hyde  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Wllliam  p.  Titus,  Respondent,  'o.  John  R  Haynes  et  aL, 

Appellanta 

(Argued  December  2,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  April  28, 
1890,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Moore  <&  Moore  for  appellants. 

lieuhen  H.  UnderhiU  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Claka  Isabelle  Cubtis  et  al.,  Appellants,  v,  Ann  Mukphy 

et  al.,  Bespondents. 

(Argued  December  8,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  3,  1890,  which  overruled  plaintifEs'  exceptions,  directed 
by  the  court  in  favor  of  defendants,  denied  a  motion  for  a 
new  trial  and  directed  judgment  in  favor  of  defendants  upon 
said  verdict. 

John  Taionshend  for  appellants. 

John  F.  Dillon  for  respondents. 
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lent  affirmed. 


IT  DoLAN,  Appellant, 
Itespo 


,  1691;  decide 
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ncnr. 
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The  United  States  National  Bank,  Bespondent,  v.  The 
National  Park  Bank,  of  New  York,  Appellant. 

(Argued  December  4,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  April  17,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

l^eter  A.  Hendrick  for  appellant. 

James  O,  Janeway  for  respondent. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur. 
Judgment  affirmed. 

Gates  Thalheimeb,  Appellant,  v,  Felix  C.  Klapetzky  et  al., 

Bespondents. 

(Argued  December  4,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  February  3,  1891,  which  affirmed  a  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

Thomas  Ilogan  for  appellant. 

(7.  G.  Baldwin  for  respondents. 

Agre^  to  affirm  on  authority  of  Manning  v.  Beck  {a/rite^ 
page  1) ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

David  Sears  et  al.,  Bespondents,  v.  The  Metropolitan  Ele- 
vated Bailway  Company  et  al..  Appellants. 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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il  6,  1891,  which  affirmed  a  jndj 
entered  upon  a  decision  of  the  i 


tmuel  Blytke  Rogers  for  appellai 

.  WiUett  Van  Nest  for  reepondenl 

gree  to  affirm  on  anthority  of  Ly 
[mite,  page  274) ;  no  opinion. 
11  concur, 
idgment  affirmed. 

:  S.  KoRN,  ^Respondent,  v.  The  3 

Railway  Company  et  al.. 

Same,  Respondent,  v.  The  S, 

'gued  December  4,  1891;  decided  Decen 

FPEAL  from  judgment  of  the  Gene 
rt  in  the  first  judicial  departme 
e  March  13,  1891,  which  affirm* 
>laintiff  entered  upon  decisiouB 
;ial  Terra. 

'raina7'd  Tollea  for  appellants. 

eorge  Zairiakie  for  respondent. 

gree  to  affinn ;  no  opinion. 
11  concur, 
idgmente  affirmed. 


«  Messknger,  Respondent,  v.  Th 
Company  et  al.,  Apj 

gued  October  T,  1891;  decided  Decemb 

PPEAL  from  judgment  of  the  Gene 
rt  of  tlie  city  of  New  York,  entei 
■uary  13,  1891,  which  affirmed 
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plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Samuel  Blythe  Rogers  for  appellants. 

Lewis  L.  Ddafield  for  respondent. 

Agree  to  reverse  and  order  new  trial  on  authority  of  Roberts 
V.  N.  Y.  K  R.  R.  Co.  (128  N.  Y.  455) ;  no  opinion. 
All  concur. 
Judgment  reversed. 


Edward  Jacoby,  Eespondent,  v.  Henry  A.  Ockerhausen, 

Appellant. 

(Argued  December  7,  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Frederick  E,  Anderson  for  appellant. 

Clarence  Melhury  Smith  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed.  


129a  649 
140    2»7 


Charles  C.  Leary,  as  Administrator,  etc.,  et  al.,  Appellants, 
'o,  Henrietta  Hdtton  et  al..  Respondents. 

(Argued  December  8.  1891;  decided  December  22,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  29, 1890,  which  directed  a  judgment  in  favor 
of  the  defendants  upon  a  submission  of  a  controversy,  under 
section  1279  of  the  Code  of  Civil  Procedure. 
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H.  Harrit  for  appellants, 

Cadwai^ader  for  reBpotidents. 

affirm  on  opinion  below, 
nr. 
it  affirmed. 
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rraves  for  appellants. 

J.  Gaynor  for  respondent. 

iam  mem.  for  dismissal  of  app 

ir. 

lisrobsed. 


riLBOoLT,  Respondent,  v.  Aix 
Appellant. 

Member  4,  1801;  decided  December  2 

o  dismiss  appeal  from  judgmi 
e  Court  of  Common  Pleas  in  an 
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county  of  New  York,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  an  order  sustaining  a  demun*er  to 
defendant's  counter-claim. 

Adclph  TanvjeTkbaum,  for  appellant. 

WiUia/m,  -E  GUhooly  for  respondent 

Agree  to  grant  motion ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Thomas  Taylor,  Appellant,   v.   The  Village    of  Mount 

Vernon,  Respondent. 

(Submitted  Deoember  9,  1801;  decided  December  28,  1801.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  8^ 
1890,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee,  and  ordered  a  new  trial. 

Eugene  Archer  for  appellant. 

Joeeph  S.  Wood  for  respondent. 

Agree  to  affirm,  and  judgment  absolute  ordered  for  defend- 
ant on  stipulation,  with  costs ;  no  opinion: 
All  concur. 
Ordered  accordingly. 


Frank  Work  et  al.,  Appellants,  v.  Miles  Beach, 

Respondent 

(Argued  December  0,  1801;  decided  December  28, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  13,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 


's 
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Henry  S.  Senneti  for  appellaota. 

Augustus  C.  Brown  for  respondent 

Agree  to  afBnn  on  opinions  below. 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  Patrick  J.  Ryan,  Rei 
Board  of  Countv  Cantassebs  of  Onokda< 
Appellanta. 

(Argued  December  15, 1B91 ;  decided  December  29, 

Appeal  from  order  of  the  General  Term 
<3ourt  in  the  third  judicial  department,  ma* 
1891,  which  affirmed  an  order  of  Special  ' 
peremptory  writ  of  mandamns. 

JjOitis  Marshall  for  appellants. 

WiUiam  NoUin^ham  for  David  A.  Muot 

Joseph  JI.  Ckoate,  William  A.  Sutherland 
J.  F.  Parkhurst  and  Eugene  Burlingame  fo 

Agree  to  affirm ;  no  opinion. 
All  concur,  except  Akdkews,  Fihch  and 
^iss^ting. 

Order  affirmed.  

In  the  Matter  of  the  Application  of  Rofus  T 
ent,  for  a  Writ  of  Mandamus,  v.  The  Stati 
VASSERS,  Appellant. 

The  Same,  Respondent,  v.  The  Codntv  Boari 
OF  Onondaga  County,  Appellai 

(irgued  December  11,  1881;  decided  December  39,  1 

AppBAifi  from  orders  of  the  General  Term  ■ 
<?ourt  in  tlie  third  judicial  department,  mai 
ISfll.which  afBrmed  orders  of  Special  Term 
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of  peremptory  mandamuB  to  issue  in  each  of   the  above 
proceedings. 

L  H,  Maynard  and  Ddo8  Mc  Curdy  for  appellants. 

WiUiami  NottingTiam  for  respondent. 

Joseph  H.  Choatey  William  A.  Sutherlcmd  and  Matthew 
Hale  for  respondent. 

Agree  to  reverse  and  deny  applications ;  no  opinion. 

All  concur. 

Orders  reversed  and  applications  denied. 


Charles  R.  Johnson,  Appellant,  v.  The  Union  Switch  ani>  y^     ^ 

Signal  Company,  Respondent.  ^  ^Sr 

(Argued  October  16,  1891;  decided  January  20,  1893.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  4,  1891,  which  overruled  plaintiflPs  exceptions,  denied 
his  motion  for  a  new  trial  and  directed  judgment  for  defend- 
ant upon  the  order  of  the  trial  court  dismissing  the  complaint. 

This  action  was  brought  upon  a  contract  whereby  plaintiff 
became  defendant's  manager  at  an  increased  salary,  and  gave 
them  an  exclusive  right  to  use  several  inventions  of  which  he 
was  the  patentee. 

The  simple  question  presented  was  as  to  the  interpretation 
of  the  contract. 

The  opinion  is  marked  by  the  court  not  to  be  reported. 

George  W.  Miller  for  appellant. 

Jbhih  TF.  ITouston  for  respondent. 

Earl,  J.,  reads  for  affirmance ;  Andrews,  Finch  and  Gray, 
JJ.,  concur. 

O'Brien,  J.,  reads  for  reversal ;  Peckham,  J.,  concurs. 
Judgment  affirmed. 
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The  People  of  the  State  of  New  Yoek,  K€ 
FiTOHBCEO  Railboad  Company,  Ap 

This  case  preeeDts  the  Bame  qnestion  and 
decided  with  People  t.  N.  Y., 
Co.  {ante,  page  474), 


Cleveland  D,  Fibhee  et  al.,  Appellants,  i 
laiilisft^  Fisher  et  al.,  E«Bpondent8. 

1   129b 654    'The  provision  of  the  Code  of  Civil  Procedure  {%  8M), 

l^^e^a*        closure  by  &  pbysician  of  any  necessary  informatioi 

fesslonal  capacity,  applies  only  to  information  the  i 

attending  a  patient;  not  to  loformation  obtained  b 

(Submitted  December  8,  IS&l;  decided  January  20, 

Appeal  from  judgment  of  tlie  General  Ten 
Court  in  the  second  judicial  department,  entei 
made  Fehrnary  17,  1889,  which  affirmed  a  ji 
of  defendants,  entered  upon  a  decision  of  the 
Special  Term. 

The  following  is  the  opinion  in  full ; 

"  This  is  an  action  of  partition  brought  by 
partition  lands  alleged  in  the  complaint  to  bel 
to  the  action  as  tenants  in  common.  The  n 
tipon  the  trial  waa  over  a  deed  executed  by 
the  11th  day  of  April,  1888.  The  title  of  i 
of  some  of  the  defendants  to  a  portion  of  the 
be  partitioned  depended  upon  the  validity  of  I 
of  the  defendants  claimed  that  it  was  procu: 
undue  influence,  and  that,  therefore,  it  was  v 
tive.  Upon  that  question  considerable  evir 
upon  both  sides ;  and  the  trial  judge  fonn 
was  procured  by  improper  influence  and  that, 
■void  and  inoperatave, 

"  We  have  carefully  acmtinized  the  evidi 
-reason  to  doubt  that  the  conclusion  of  the 
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abundantly  supported  and  that  his  judgment  thereon  should 
not  be  disturbed. 

"  There  were  no  facts  or  circumstances  in  the  case  which 
estopped  the  parties  assailing  that  deed  from  claiming  its 
invalidity. 

"  Upon  the  trial  Doctor  Curtis  was  called  to  give  evidence 
as  to  the  mental  cpndition  of  Eliza  Fisher  at  or  about  the  time 
when  she  executed  the  deed.  It  appears  that  he  had  attended 
and  prescribed  for  her  professionally,  and  that  he  had  also 
seen  her  at  various  times  when  he  was  not  in  attendance  upon 
her  for  the  purpose  of  treating  her  professionally.  He  was 
asked  various  questions  as  to  her  mental  condition,  excluding 
from  his  mind  in  answering  the  questions  any  knowledge  or 
information  which  he  had  obtained  as  to  her  condition  while 
acting  as  her  medical  attendant,  and  confining  his  answers  to 
such  knowledge  and  information  as  he  had  obtained  of  her  by 
seeing  her  when  she  was  not  his  patient.  Counsel  for  the 
plaintiffs  objected  to  the  competency  of  the  witness  under  sec- 
tion 834  of  the  Code.  The  court  overruled  the  objection  and 
the  witness  was  permitted  to  answer,  and  he  gave  material 
evidence  as  to  the  mental  condition  of  Eliza  Fisher.  In  this 
there  was  clearly  no  error.  {EdingUm  v.  JEtna  Life  Ins.  Co.y 
77  N.  Y.  664;  People  v.  ISchuyUr,  106  id.  304;  Hayt  v. 
Hoyt^  112  id.  515.)  The  prohibition  of  that  section  applies 
only  to  information  the  physician  acquired  in  attending  the 
patient  in  a  professional  capacity,  and  it  does  not  apply  to 
information  obtained  by  him  in  any  other  way. 

"  The  judgment  should  be  affirmed  with  costs." 

Mwrtin  J.  Keogh  for  appellants. 

Imuo  N.  Mills  for  respondents. 

Eabl,  J.,  reads  for  affirmance* 
All  concur. 
Judgment  affirmed. 


656  MEMORANDA  0¥ 

Charles  A.  Brbck,  Respondent,  v.  Frede: 
Impleaded,  etc.,  Appellant 

DefeodaDt  sold  plaintiS  the  plant  of  a  zinc  «tch)i 
appliances  and  good  will  of  the  business,  etc.;  be  i 
aod  not  to  be  emplojed  by  or  enter  into  partne 
or  persons  carrjing  on  the  same  business  for  fl 
did  not  thereafter  carry  on  tbe  particular  busi 
but  in  bis  business,  which  was  electrotyping  and 
3unc  etchings,  and  usually  employed  plaintiS  to 
few  instances  he  procured  them  from  other  pen 
recover  damages  for  an  alleged  breacii  of  tbe  c 
violation  of  it  in  letter  or  in  spirit  was  shown. 

(Argued  December  9,  Ifflll;  decided  January  20,  1 

Appeal  from  judgment  of  the  General  Te 
Court  in  the  iirst  judicial  department,  ente 
made  February  II,  1891,  which  affirmed  a 
of  plaintiff  entered  npon  a  .verdict,  and 
denying  a  motion  for  a  new  trial. 
The  following  is  the  opinion  in  full : 
"  In  March,  1886,  the  defendant  entered 
with  the  plaintiff  wherehy  he  sold  to  him 
Photo  Engraving  Company  plant,  at  157 
street.  New  York,  consisting  of  machinery, ; 
and  stock  on  hand,  and  every  and  all  applian< 
nese  and  connected  therewith  in  any  manner 
with  the  good  will  of  the  business,  the  title 
and  tlie  right  to  do  businesa  under  the  title 
sum  of  $14,000,  to  be  paid  by  the  plaintiff, 
to  the  plaintiff  the  lease  of  the  premises  i 
where  the  business  was  carried  on.  He 
follows :  '  Said  Frederick  A.  Kingler  shall 
same  line  of  business,  the  good  will  of  whic 
to  be  sold  to  the  party  of  the  second  part 
employed  by  or  enter  into  any  partnership  \ 
persons  in  carrying  on  the  same  line  of  b 
or  manner  whatever  for  the  term  of  five  y 
day  of  April,  1886,  and  for  any  forfeiture 
ance  with  this  portion  of  this  agreement  wii 
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time,  the  said  Frederick  A.  Ringler  shall  pay  unto  the  said 
party  of  the  second  part  the  sum  of  $5,000,  which  16  hereby 
agreed  upon  as  liquidated  damages,  and  shall  be  due  and  owing 
to  the  party  of  the  second  part  immediately  upon  such 
forfeiture  or  non-compliance.' 

''The  plaintiff  claiming  that  the  defendant  had  violated  this 
portion  of  the  agreement,  brought  this  action  to  recover  the 
stiputated  sum  of  live  thousand  dollars,  as  liquidated  damages. 
'  "  What  is  the  precise  scope  of  this  agreement  ?  (1)  That 
the  defendant  will  not  carry  on  tlie  same  line  of  business ; 
(2)  that  he  will  not  enter  into  the  employment  of  any  person 
or  persons  who  carry  on  the  bame  line  of  business ;  (3)  that  he 
will  not  enter  into  partnerehip  with  any  person  or  j>ersons  who 
carry  on  the  same  line  of  business.  This  is  plainly  the  mean- 
ing of  the  agreement. 

"  Now,  did  the  defendant  violate  this  agreement  ?  The  par- 
ticular line  of  business  sold  by  the  defendant  to  the  plaintiff , 
was  that  of  zinc  etching,  and  it  is  undisputed  that  he  never 
thereafter  carried  on  that  business.  He  had  no  machinery  or 
implements,  or  plant  of  any  kind  by  wliich  he  could  make 
zinc  etchings,  and  he  had  no  workmen  engaged  in  that  busi- 
ness. He  was  engaged  in  the  business  of  electrotyping  and 
stereotyping,  and  in  that  business  used  zinc  etchings  manufac- 
tured by  other  persons ;  and  no  claim  is  made  that  he  did  not 
have  the  right  so  to  use  them.  Tliere  is  no  proof  that  he  ever 
manufactured  a  single  plate  of  zinc  etching,  but  what  he  did 
do  in  a  few  instances  was  to  employ  others,  who  were  engaged 
in  the  business  of  zinc  etching,'  to  manufacture  for  liim  some 
zinc  etching  plates.  Among  othere,  he  employed  the  plaintiff 
to  do  this,  and  generally  when  he  was  called  upon  for  a  zine 
etching  plate,  or  had  occasion  to  use  one  in  his  business,  he 
employed  the  plaintiff  to  make  it.  There  were  a  few  instance! 
in  which  he  employed  some  other  person,  who  was  engaged  ia 
that  business,  to  make  zinc  etching  plates  for  him,  and  in  doing 
this  the  plaintiff  claims  he  violated  the  agreement  There  is 
nothing  in  the  agreement  which  prohibited  him,  if  he  wanted 
a  zinc  etching  plate,  or  if  any  friend  or  customer  of  his  desired 
one,  to  procure  some  one,  who  was  in  the  business,  to  make  it 
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Cathabine  Keatinq,  Respondent,  v.  Jacob  Guntheb, 

Appellant. 

(Argued  December  10,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

WiUiam  Van  Aniee  for  appellant. 

WiUiam  t\  O^Nexll  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Edward  McSobley,  Eespondent,  v,  Brian  G.  Hughes  et  al., 

Impleaded,  etc.,  Appellants. 

(Argued  December  10,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  8,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  County  Court  of 
Kichmond  County. 

Sa/mAid  Greenbaum  for  appellants. 

Lyman  L.  Settel  and  Sidney  F.  liawson  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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*^  The  main  items  in  the  recovery  in  this  case  are  for  serv- 
ices rendered  by  the  plaintiff  as  attorney  for  the  defendant 
in  what  are  called  the  BenneU  case  and  the  case  of  the  Sec- 
<md  Avenue  Iiail?*oad,  which  were  suits  brought*  by  the 
defendant.  It  is  admitted  in  the  answer  that  the  services  of 
tlie  plaintiff  in  these  litigations  were  not  rendered  under  either 
the  agreement  of  October  2,  1880,  or  that  of  October  1,  1882, 
and  did  not  relate  to  collections  mentioned  in  these  agreements, 

"  But  it  is  claimed  by  the  defendant  that  these  suits  were 
undertaken  by  the  plaintiff  under  a  special  agreement  made« 
between  the  plaintiff  and  the  defendant,  made  in  behalf  of  the 
plaintiff  by  his  brother,  H.  H.  Leavitt,  by  which  his  fee  was 
to  be  contingent  upon  a  recovery  in  the  actions.  The  plaintiff 
denied  that  his  brother  was  authorized  to  enter  into  any  agree- 
ment for  his  services,  and  alleged  that  the  defendant  not  only 
knew  that  he  had  no  such  authority,  but  that  he  dealt  with 
the  plaintiff  directly  as  principal  during  the  course  of  the  liti- 
gations. ■  The  plaintiff  admits  that  the  defendant  proposed  to 
him  that  he  should  undertake  and  conduct  these  litigations  in 
consideration  of  a  contingent  fee,  but  claims  that  he  was  dis- 
inclined to  make  such  an  agreement  and  so  informed  the 
defendant,  and  that  no  agreement  was  made  between  them  on 
the  subject. 

*'  The  referee  found  for  the  plaintiff  on  the  issue.  The  evi- 
dence in  behalf  of  the  respective  partias  upon  the  point'  is 
irreconcilable,  and  the  referee's  decision  on  the  fact  is  final 
liere.  The  defendant  claims  that  the  plaintiff  and  his  brother  > 
were  partners  in  respect  to  business  undertaken  by  the  plain- 
tiff for  the  defendant  and  that  the  arrangement  by  H.  H. 
Leavitt  was  binding  upon  the  plaintiff  upon  the  principle  of 
agency.  The  counsel  for  the  defendant  is  mistaken  in  his 
assumption  that  the  referee  proceeded  upon  the  ground  that 
no  partnership  could  exist  between  the  plaintiff,  a  lawyer,  and 
H.  H.  Leavitt,  who  was  not  at  the  time  a  lawyer,  in  respect  to 
the  conduct  of  legal  business.  The  brothers  were  jointly 
interested  in  the  business  f umislied  by  the  defendant,  in  col- 
lections for  advertising.  But  this  did  not  authorize  II.  H, 
leavitt  io  bind  his  brother  by  contracts  for  the  latter's  services 
in  other  matters.     Whether  his  contract  did  bind  him  would 
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made  April  29,  1890,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  cjecision  of  the  court  on  trial  at 
Special  Term. 

Edmund  O*  Conner  for  appellant. 

Frederick  Collin  and  7/.  Austin  Clark  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur.   ' 
Judgment  affirmed. 


The  Manufacturers'  National  Bank,  Respondent,  v.  Dud- 
ley Hall  et  al.,  Defendants,  The  Eppens,  Smith  &  Wie- 
MAN  Company  (Limited),  Appellant. 

(Submitted  December  14,  1891;  decided  January  20,  1892.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  26,  1891, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
vacate  an  attachment  issued  in  favor  of  the  plaintiflf. 

Root  (&  Clarke  for  appellant. 

George  M.  Pinney.  Jr,^  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Peckham,  J.,  dissenting. 

Order  affirmed. 


BuAMA  Clark,  as  Administratrix,  etc.,  Respondent,  ^y.  SusAir 
M.  CoRwiN  et  al.,  as  Executors,  etc..  Appellants. 

(Argued  December  14,  1891;  decided  January  20,  1892.) 

Appeal  from  order  of  the  General  Term  of  tlie  Supreme 
Court  in  the  second  judicial  department,  made  July  2,  1891, 
which  affirmed  an  order  of  Special  Term  allowing  plaintiff 
costs. 
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"  The  questions  involved  in  this  case  are  the  same  as  those 
passed  upon  by  us  at  this  term  in  the  case  of  People  ex  rel,  v. 
B)^ish Electric lUurfiinaimg Co.\,  Wemple^  ComptroUer^etcJ^ 
The  record  does  not  show  any  material  difference  in  the  facts 
out  of  which  the  questions  arise.     The  relator  was  incorpo- 
rated December  16, 1880,  under  chapter  37  of  the  act  of  1848, 
providing  for  the  incorporation  of  gas  companies,  whereas  the 
relator  in  the  other  case  was  incorporated  under  what  is  known 
as  the  act  for  incorporating  manufacturing  companies,  passed 
the  same  year.     We  do  not  think  it  is  material  how,  or  under 
what  particular  'statute,  the  relator  came  into  existence  as  a 
<5orporation.     The  material  question  is  whether,  during  the 
years  for  which  the  tax  in  question  was  paid,  it  was  engaged 
in  business  as  a  manufacturing  company  within  this  state.     It 
was  incorporated  subsequent  to  the  passage  of  the  act  (Chap. 
512,  Laws  of  1879)  authorizing  gas  companies  to  engage  in 
the  business  of  supplying  electric  currents  for  purposes  of 
illumination.     Since  its  incorj^oration,  the  relator's  sole  busi- 
ness has  been  the  manufacture  and  sale  of  electric  currents  for 
purposes  of  illumination,  within  the  city  of  New  York,  and 
its  entire  capital  has  been  and  is  employed  in  that  business. 
The  relator  made  the  reports  and  paid  the  taxes  under  chapter 
5-12  of  the  Laws  of  1880,  as  amended  by  chapter  36  L  of  the 
Laws  of  1881,  for  the  years  1886,  1887  and  1888,  but  made  no 
reports  and  paid  no  taxes  for  the  years  1881  to  1885  inclusive. 
The  comptroller  caused  an   investigation  of  its  affairs  to  be 
made,  and  on  the  2l8t  of  February,  1890,  settled  an  account 
against  it  for  taxes  and  penalties  amounting  to  $5,090.45,  and 
served  a  copy  of  the  same.     No  warrant  was  issued  to  collect 
the  tax,  but  the  relator,  on  March  24,  1890,  paid  it  into  the 
state  treasury.     On  July  2,  1890,  it  filed  an  application  in  the 
form  of  a  petition,  accompanied  by  aflSdavits  showing  the  nature 
of  its  business,  with  the  comptroller,  asking  that  the  account 
settled  against  it  for  taxes  be  revised  and  resettled  under  the 
act  of  1889.     On  November  26,  1890,  the  comptroller  denied 
this  application,  and  on  the  26th  of  December,   1890,  the 
relator,  upon  a  petition,  gave  notice  of  an  application  for  the  writ 
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Agree  to  difiniiss  appeal  on  ground  that  it  was  discretionary 
with  the  Court  of  Sessions  to  vacate  or  modify  the  order ;  na 
opinion. 

All  concur. 

Appeal  dismissed. 

WiixiAM  P.  Walton  et  al.,  Eespondents,  v.  Albert  P. 
Stewart,  Trustee,  etc.,  Appellant 

(Submitted  December  14,  1891;  decided  January  20,  1802.) 

• 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme- 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made.  November  19, 1891,  which  afiirmed  a  judgment  in  favor 
of  -plaintiffs  entered  upon  an  order  of  Special  Term  overruU 
ing  a  demurrer  to  the  complaint. 

J.  K.  Hayward  for  appellant. 

Charles  IL  Collins  for  respondents. 

Agree  to  aflSrm  on  opinion  below. 
All  concur. 
Judgment  afiirmed. 


Frederick  K.  Keller,  Respondent,  v.  The  Metropolffaw 
Elevated  Railway  Company,  Appellant 

(Submitted  December  16,  1891;  decided  January  20,  18»2.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  12,  1891,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Julien  T,  Davles  and-  Brainwrd  ToUes  for  appellant. 

Edwin  M,  Felt  for  respondent. 

Agree  to  reverse  and  grant  new  trial  on  authority  of  Roberta 
V.  N.  r.  E.  R.  R,  Co.  (128  N.  Y.  455). 


V 
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Clark  Woodwobth,  Respondent,  v.  Thomas  C  Hodgson, 

etal.,  Appellants. 

(Argued  December  16,  1891 ;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1891,  which  affirmed  a. 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict  of  the 
County  Court  of  Monroe  county  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

William  F,  Cogswell  for  appellant 

Edward  Harris  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Michael  J.  Finnell,  Respondent,  v.  The  Delaware,  Lacka- 
wanna AND  Western  Railroad  Company,  Appellant. 

Railroad  tracks  are  not  baUasted  for  the  purpose  of  making  them  safe  for 
the  employes  of  the  company  to  walk  thereon,  but  to  make  them  firm 
and  safe  for  the  passage  of  trains,  and  the  failure  of  the  company  to 
ballast  a  side  track  used  for  stowing  cars  and  making  up  trains  is  not  a 
breach  of  any  duty  it  owes  its  employes. 

Plaintiff,  a  brakeman  in  defendant's  employ,  was  upon  the  tender  of  an 
engine  backing  down  slowly  upon  aside  track"  used  for  stowing  cars  and 
making  up  trains,  for  the  purpose  of  coupling  it  with  a  car  standing  on 
the  said  track;  this  was  not  ballasted  like  the  main  track  and  between 
some  of  the  ties  there  was  no  ballast.  Plaintiff  was  an  experienced 
brakeman  acquainted  with  the  locality,  and  the  condition  of  the  track  was 
perfectly  visible;  he  had  the  entire  control  of  the  movements  of  the  engine 
and  could  have  stopped  it  by  a  motion  of  his  hand  to  the  engineer.  Plain- 
tiff jumped  from  the  tender  into  the  middle  of  the  track  as  it  approached 
the  car  and  while  slowly  walking  backward  attempting  to  remove  the 
link  in  the  draw-head  of  the  car,  his  foot  caught  between  two  ties  and  he 
was  run  over  and  injured.  In  an  action  to  recover  damages,  ?wld,  that 
there  was  no  negligence  on  the  part  of  defendant,  and  that  plaintiff  was. 
chargeable  with  contributory  negligence. 

PlanJc  V.  iV:  Y.  C  <£:  II.  R.  R.  R.  Co.  (60  N.  Y.  607),  distinguished. 

(Argued  December  17,  1891;  decided  January  20,  18»2.) 
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Appeal  from  judgment  of  the  General  T< 
Court  in  tlie  fourtli  judicial  department,  em 
made  February  3,  1891,  whicii  aflirmed  a 
of  plaintiff  entered  upon  a  verdict  and 
denying  a  motion  for  a  new  trial. 

Tbe  following  is  tlie  opinion  in  full : 

"  In  September,  1888,  the  plaintiff  was  i 
service  of  tlie  defendant,  and  while  attemp 
to  the  tender  of  an  engine  upon  a  branch  t 
was  caught  between  two  ties  and  he  was  i 
badly  injured;  and  this  aetion  was  brou 
-damages. 

"  While  this  case  appeals  very  strongly  tt 
are  unable  to  uphold  this  recovery.  Th 
-experienced  brakcman  and  was  acquainte 
where  the  accident  happened.  The  brand 
structed  for  the  purpose  of  running  trains 
for  the  pnrpose  of  storing  care  and  making 
not  ballasted  like  the  main  track,  and  at  th 
dent  there  were  some  ties  between  whicli  t 
ing  whatever.  The  condition  of  tho  tr 
perfectly  visible,  as  it  was  broad  day-li^ 
tlie  accideijt.  The  plaintiff  was  upon 
■engine  as  it  hacked  from  the  main  tracl 
He  had  entire  control  of  the  movements 
■could  order  it  to  be  stopped  at  any  time 
hand  to  the  engineer,  and  thus  it  was  liacki 
track  under  his  direction.  As  it  l>at-ked  f 
feet  the  condition  of  the  track  was  pla 
standing  upon  the  brake-beam  at  tlie  rear 
backed  at  the  rate  of  about  two  miles  an  1 
fast  as  a  man  would  ordinarily  walk.  It  b 
the  plaintiff  to  draw  an  iron  bolt  and  take  ' 
was  in  the  draw-head  of  the  tender,  throw 
whicli  was  in  the  draw-head  of  the  car,  and 
be  replaced  in  the  draw-head  of  the  tender 
by  the  bolt  At  a  short  distance  from  the  a 
was  thus  being  backed,  he  jumped  '>ff 
middle  of  the  track,  and  attempted  to  ru: 
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» 

the  draw-head  while  he  was  slowly  walking  back  between  the 
tender  and  the  ear^  and  as  he  was  thus  walking  he  elaims  that 
his  foot  canght  between  two  ties,  his  toe  partly  under  one  and 
his  heel  against  the  otlier,  and  that  it  was  thus  fastened  so  that 
he  could  not  withdraw  it,  and  that  the  wheefcs  of  the  tender 
passed  over  his  legs.  He  claims  that  the  defendant  was  negli- 
gent in  not  ballasting  this  branch  track,  so  as  to  make  it  safe 
for  him  to  walk  thereon  and  to  discharge  his  duty  as  brake- 
man  while  standing  thereon.  But  we  do  not  understand  that 
railroad  tracks  are  ballasted  for  the  purpose  of  making  them 
,  safe  for  brakemen  to  walk  upon,  but  for  the  purpose  of  mak- 
ing them  lirm  aad  safe  for  the  passage  of  trains,  and  we  do 
not  think  the  defendant  neglected  any  duty  it  owed  the  plain- 
tiff in  not  ballasting  the  track  at  the  place  where  the  accident 
occurred.  It  is  not  claimed  that  there  was  any  trap  in  the 
track,  or  that  the  track  was  in  any  respect  defective  or  dan- 
gerous, except  in  that  it  was  not  ballasted.  A  brakeman  is 
engaged  in  a  business  attended  with  many  risks,  and  it  is  difScult 
to  see  how  this  recovery  can  be  upheld  without  casting  all  the 
risks  of  the  employment  upon  the  railroad  company. 

"  But  still  further,  the  plaintiff  was  clearly  guilty  of  con- 
tributory negligence.  There  was  no  nile  of  the  company  and 
no  pmergency  that  made  it  necessary  for  him  to  walk  between 
the  tender  and  the  car  while  the  engine  was  in  motion,  for 
the  purpose  of  removing  the  link.  The  engine  was  under  his 
control.  He  could  have  remained  on  the  tender  or  on  the  side 
of  the  track  until  the  car  and  tender  were  brought  near 
together,  and  then  he  could  have  stopped  the  engine  and 
drawn  the  link  and  made  the  coupling  without  danger.  He 
knew  the  condition  of  the  track,  as  it  was  before  him  perfectly 
visible,  and  he  took  the  chances  of  walking  upon  the  track 
while  he  was  engaged  in  withdrawing  the  link,  the  engine 
being  in  motion,  and  thus  he  did  an  unnecessarily  careless 
thing  which  contributed  to  this  most  unfortunate  accident. 
This  case  is  eingularly  like  that  of  Peyin.  R,  li.  Co,  v.  Hankey^ 
(93  111.  580),  and  that  case  is  a  very  precise  authority  for  the 
conclusion  we  have  reached.  This  case  is  unlike  that  of  Plank 
V.  N.  T.  a  Jb  jr.  R,  R,  R.  Co.  (60  N.  Y.  607).  There,  in 
the  night  time,  the  plaintiff's  intestate  was  directed  by  the 
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the  tram  to  couple  some  cars  on  tlie  side  track, 
»ged  in  so  doing  he  stepj>ed  into  a  sluica-way  or 
lie  track,  about  two  feet  wide  and  deep,  wliicb 
with  stone  on  each  side.  There  was  a  trap  left 
1  whieli  rendered  the  track  dangerous  Ut  any 
i  company  who  had  occasion  to  he  there  in  the 
d  there  it  was  very  properly  held  that  jt  was  a. 
t  for  the  jury  whether  tlie  track  was  an  ordinarily 
safe  place  for  tlio  performance  of  a  brakemaDV 
is  more  like  tlie  case  of  Appel  v.  B.,  N.  Y.  tfe 
.  N.  Y.  550),  where  plaintiff's  intestate,  a  switch- 
in  defendant's  yard,  in  iielping  to  make  up  and 
18,  while  engaged  in  his  employment  caught  his 
'which  connected  two  converging  tracks  and 
"ect  tlie  transfer  of  cars  from  one  track  to  the 
)re  he  conld  relea«3  liimseif  he  was  run  over  and 
action  to  recover  damages  for  his  death  it  was 
locks  of  wood  coiUd  l>e  placed  in  the  openings 
lus  prevent  sucli  accidents.  It  appeared  that 
lad  been  in  tlie  defendant's  employ  for  Eome 
quite  a  lengtii  of  time  in  and  about  the  yard 
ident  happened  and  was  acquainted  with  the 
tliat  it  was  not '  blocked,'  and  it  was  held  tliat 
1  accepting  and  continuing  in  the  employment 
izard  of  all  known  and  obvious  dangers,  and  that 
ible  with  notice  of  tlie  difficnlty  in  removing 
caught  in  the  frog,  and  of  the  danger  appre- 
poni ;  and,  therefore,  that  a  cause  of  action  was 
and  a  refusal  to  nonsuit  was  error.  Here  in 
not  be  said  that  the  track  waa  obviously  danger- 
tit  hrakeman.  The  accident  was  a  very  unusual 
to  occur,  and  easily  guarded  against  hy  any 
sfully  discharging  his  duties.  Knowing  tlie 
lis  track  he  should  not  have  walked  upon  it, 
e  greatest  circumspection.  As  the  engine  was 
his  control,  he  should  either  have  stopped  it  or 
slowly  that  no  accident  could  come  to  him. 
lerefore,  of  opinion  that  the  judgment  should 
i  a  new  trial  ordered,  costs  to  abide  event.'* 
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Louis  MarshcM  for  appellant. 

Edmund  O^  Connor  for  respondent. 

Eabl,  J.,  reads  for  reversal  and  new  trial. 
All  concur,  except  Gkay,  J.,  not  voting. 
Judgment  reversed. 

Claudine  B.  Weed,  Appellant,  v.  Van  Wyck  Hewlett, 

Respondent. 

(Argued  December  17,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1890,  which  denied  a  motion  for  a  new 
trial  and  ordered  judgment  in  favor  of  defendant. 

Daniel  S.  Rernaen  for  appellant. 

Joaiah  T.  Marean  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Ellen  M.  Quinn,  Appellant,  v,  Margaset  McDonald  et  al., 

Respondents. 

Ellen  M.  Quinn,  Appellant,  v,  Ann  McDonald  et  aL, 

Respondents. 

(Argued  December  17,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1891,  which  affirmed  judgments  in  favor 
of  defendants,  entered  upon  decisions  of  the  court  on  trial  at 
Special  Term. 

E,  IT,  Benn  for  appellant. 

Henry  O.  Wilcox  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgments  affirmed. 
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Alice  Holijlnd,  Appellant,  xk  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Respondent. 

CArgued  December  18,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  April  8, 1890,  which  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit. 

William  King  Hall  for  appellant. 

David  e/.  Dean  for  respondent. 

Agree  to  affirm  ;  no  opinioiu 
All  concur.. 
Judgment  affirmed. 


Thomas  B.  Gilford,  Respondent,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Appellant. 

(Argued  December  18,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department,  entered  upon  an  order 
made  February  18,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  directed  by  the  court. 

David  J,  Dean  for  appellant. 

CfiarUs  E,  Miller  for  respondent. 

Agree  to  reverse  and  grant  new  trial  on  authority  of  Trip^ 
ler  v.  Jfai/ar^  etc.  (125  N.  Y.  617)  and  Bedmond  v.  Mayors 
etc,  (Id.  632) ;  no  opinion. 

All  concur,  Andrews,  J.,  not  voting. 

Judgment  affirmed. 

Sigmund  Oppenheimer,  Respondent,  r.  The  Metropolitan 
Elevated  Railway  Company  et  al..  Appellants. 

(Argued  December  18,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  Xew  York,  entered  upon  an  order  made 
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February  4,  1891,  which  affinned  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Brainard  Tolhs  for  appellant. 

Z.  C.  Dessar  for  respondent. 

Agree  to  affirm  on  the  ground  that  the  question  is  not 
sufficiently  raised  by  exception ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Chables  n.  Otis,  Appellant,  v.  Andrew  T.  Beetholf, 

Respondent. 

(Argued  December  18,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9, 1891,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Will  lain  Van  Amee  for  appellant 

Zouis  E,  Carr  for  respondent. 

Agree  to  affirm  on  authority  of  Manning  v.  Beck  (ante^ 
page  1) ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Michael  Sheehan,  Respondent,  v,  Xaver  Mayer,  Appellant. 

(Submitted  December  21,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
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Special  Term,  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

William  II.  Henderson  for  appellant. 

Ansley  c&  Vreeland  for  respondent. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur. 
Judgment  affirmed. 

EvALiNA  K.  HoLLiNs,  Appellant,  v.  W.  Jennings  Demorest 

et  al.,  Respondents. 

Where  the  owners  of  a  block  of  land  in  a  city  laid  it  out  into  lots,  and  sold 
and  conveyed  a  corner  lot,  subject  to  a  right  of  way,  fifteen  feet  in 
width  across  the  rear  thereof  from  the  side  street,  "  for  horses,  carriages 
and  carts  for  the  private  convenience  of  the  owners  "  of  other  lots,  the 
way  "  to  be  kept  open  *  *  *  for  the  uses  and  purposes  aforesaid 
and  no  other,"  hdd,  that  the  grantee  and  his  successors  in  title  were 
not  restricted  from  building  over  the  way,  so  long  as  they  left  it  open 
the  specified  width,  and  to  a  heighth  suflScient  so  as  not  to  interfere  with 
the  passage  of  ''horses,  carriages  and  carts "  through  and  along  it;  that 
they  were  not  required  to  keep  the  way  open  for  the  purpose  of  furnish* 
ing  light  and  air  to  buildings  on  the  other  lots. 

(Argued  December  21,  1891;  decided  January  20,  1892.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleae  in  and  for  the  city  and  county  of  New  Tort, 
entered  upon  an  order  made  May  8,  1891,  which  affirmed  a 
judgment  in  favor  of  defendants  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  restrain  defendants  from  erecting 
a  building  over,  or  otherwise  obstructing,  a  way. 

John  Cowman  in  1832  died  seized  in  fee  of  the  block  of 
land  bounded  by  Fifth  avenue,  University  (formerly  Union) 
place  and  Sixteenth  and  Seventeenth  streets.  Said  Cowman 
left  a  will,  which  was  admitted  to  probate,  whereby  he  author- 
ized his  executors  to  sell  liis  lands  at  public  or  private  sale. 
The  executors,  in  1836,  concluded  to  oflEer  for  sale  twenty- 
eight  lots  in  that  block,  and  placed  on  record  a  written  instm- 
ment  executed  by  them,  commonly  known  as  a  deed  polL 
They  at  the  same  time  iiled  a  map  of  the  block  showing  the 
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lots  fronting  on  Fifth  avenue  as  numbers  1  to  7  inclusive. 
Across  the  rears  of  lots  1  and  2  and  5,  6  and  7,  was  shown  a 
space  designated  as  "  way  "  fifteen  feet  wide.  The  deed  poll, 
among  others,  contained  a  clause  whereby  the  executors 
declared : 

"  That  the  said  28  lots  are,  and  shall  be,  subject  to  the  fol- 
lowing clauses,  conditions  and  covenants,  namely : "  *  ♦  * 
*' Also  that  fifteen  feet  in  width  across  the  rear  of  lots  1  and  2 
.on  said  map,  shall  be  subject  to  a  right  of  passage  for  horses, 
carriages  and  carts  for  the  private  convenience  of  the  owners 
of  lots  1,  2  and  3  on  said  map,  and  of  their  heirs  and  assigns, 
and  their  tenants  respectively,  actual  occupants  of  the  said 
lots,  to  and  from  Sixteenth  street;  also  that  fifteen  feet  in 
width  across  the  rear  of  lots  5,  6  and  7,  shall  be  subject  to  a 
similar  right  of  way  for  the  owners  of  lots  4,  5,  6  and  7,  their 
heirs  and  assigns,  and  their  tenants  respectively,  actual  occu- 
pants of  the  said  lots,  for  a  passage  from  the  rear  of  said  lots 
from  Seventeenth  street,  *  *  *  and  at  the  entrance  of 
each  of  said  ways  into  the  street  a  proper  and  suitable  gate 
with  lock  and  key  is  to  be  kept  and  maintained,  and  the  pass- 
age-way kept  open  and  in  proper  order,  etc.,  as  a  private  pass- 
age-way for  the  uses  and  purposes  aforesaid  and  no  other." 

The  deed  poll  also  contained  the  following  clause :  "Every 
purchaser  accepting  a  deed  of  the  said  executors  shall  be 
deemed  thereby  as  assenting  to  the  terms  and  conditions  afore- 
said, as  imposed  for  the  advantage  of  each  and  every  other 
purchaser." 

Plaintiff  obtained  title  through  various  mesne  conveyances 
to  lot  No.  5. 

Defendant  Austin  owns  the  northerly  part  of  lot  No.  7, 
which  was  conveyed  by  the  executors  of  Cowman  to  Lois 
Cogswell  by  deed  dated  April  21,  1836.  This  deed  recited 
the  deed  poll,  and  states  tliat  the  conveyance  is  "  subject,  how- 
ever, to  all  and  singular  the  clauses,  conditions  and  covenants 
in  said  deed  poll  expressed,  so  far  as  the  same  are  applicable 
to  the  said  premises  hereby  granted."  All  the  subsequent 
conveyances  contain  the  same  provision  and  convey  the  prem- 
ises subject  to  the  deed  poll.  In  1890,  defendant  Austin 
executed  a  lease  of  her  lot  to  defendant  Demorest  for  ten 
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years,  with  the  privilege  to  Demorest  to  make  improvements 
and  alterations  to  said  premises  at  his  expense,  and  of  pur- 
chasing the  premises  within  two  years.  The  lease  provides 
that  in  case  a  conveyance  shall  be  made  it  shall  be  subject  to 
the  terms  and  conditions  of  said  deed  poll. 

At  the  commencement  of  the  action  Demorest  claimed  the 
right  under  his  lease  to  extend  and  was  preparing  to  extend, 
and  has  since  extended  the  building  on  the  front  of  the  lot 
over  and  across  the  way,  supporting  the  rear  part  on  iron 
columns  one  foot  in  diameter,  placed  on  the  extreme  easterly 
side  of  the  way,  leaving  an  open  space  under  the  building 
through  its  whole  width,  fifteen  feet  in  height  and  fifteen  feet 
and  nine  inches  in  width. 

More  than  twenty  years  before  the  commencement  of  this 
action,  Lydia  Griswold,  the  former  owner  of  plaintiff's  lot, 
erected  a  building  on  the  way  across  that  lot,  completely  clos- 
ing it 

The  court  found  that  the  building,  as  erected  by  Demorest, 
does  not  prevent  or  obstruct  the  plaintiff's  use  of  the  way 
underneath  or  beyond  the  building,  and  that  plaintiff  has  not 
sustained  and  will  not  sustain  any  injury  from  the  erection  of 
the  building  or  from  its  maintenance  in  the  future. 

The  following  is  the  opinion  in  full : 

"  The  construction  put  by  the  courts  below  on  the  deed  poll, 
•    if  justified,  is  a  decisive  answer  to  the  action. 

"The  defendant  Austin  has  title  in  fee  to  the  way  over 
which  the  building  erected  by  Demorest,  as  lessee,  has  been 
constructed.  The  way  laid  out  on  the  map  filed  with  the  deed 
poll  in  1830,  extended  from  the  south  side  of  Seventeenth 
street,  in  rear  of  lots  7,  6  and  5,  but  the  fee  of  the  land 
included  therein  ])assed  with  the  lots,  from  which  the  way  was 
taken,  to  the  several  grantees.  The  owners  of  the  respective 
lots  held  their  titles  to  the  way  in  subordination  to  the  purposes 
for  which  the  way  was  laid  out  and  dedicated.  They  could  <lo 
nothing  to  interfere  with  those  purposes,  but  there  was  no 
restriction  upon  their  right  to  use  the  land  above  or  below  the 
surface  of  the  way,  as  they  might  choose,  provided  only  that 
such  use  was  not  inconsistent  with  the  easement  in  the  way 
reserved  in  the  deed  poll  to  the  owners  of  the  respective  lots. 
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"  The  deed  poll  states  vnth  great  distinctness  the  purpose 
and  intent  of  the  way.  It  declares  that '  fifteen  feet  in  width 
across  the  rear  of  the  lots  1  and  2  on  the  said  map  shall  be 
subject  to  the  right  of  passage  for  liorses,  carriages  and  carts, 
for  the  private  convenience  of  the  owners  of  the  lots  1, 2  and  3, 
on  the  said  map,  and  their  heirs  and  assigns,  and  their  tenants 
respectively,  actual  occupants  of  the  said  lots,  for  a  passage 
from  the  rear  of  said  lots  to  and  from  Sixteenth  street.'  It 
contains  a  similar  provision  in  respect  to  tlie  way  from  Seven- 
teenth street,  in  rear  of  the  lots  7,  6  and  5.  It  is  also  declared 
that  at  the  '  entrance  of  each  of  the  said  ways  respectively 
into  the  street,  a  proper  and  suitable  gate,  with  lock  and  key, 
is  to  be  kept  and  maintained  and  the  passage  kept  open  and  in 
proper  order  and  regulation  at  the  joint  expense  of  the  owners 
and  occupants,  froni  time  to  time,  of  the  lots  entitled  to  use 
the  said  ways,  each  of  whom  shall  be  entitled  to  a  key  to  the 
said  gate  for  the  purpose  of  opening  and  closing  the  same,  as  a 
private  passage-way  for  the  use  and  purpose  aforesaid  and  no 
other.' 

The  deed  poll  was  executed,  in  contemplation  of  a  sale  of 
lots  on  the  block  to  which  it  related,  between-  Sixteenth  and 
Seventeenth  streets,  for  residence  purposes.  The  deed  poll 
contains  careful  restrictions  as  to  the  use  of  the  lots,  so  as  to 
prevent  their  occupation  for  any  noisome  trade  or  business. 
The  instrument  shows  that  it  was  contemplated  that  the  pur- 
chasers of  the  lots  on  Fifth  avenue  might  desire  to  ercet  pri- 
vate stables  in  rear  of  their  lots,  and  the  reservation  of  the 
ways  was  designed  to  afford  access  from  the  street  to  the  stables 
and  to  the  rear  of  the  lots.  The  structure  erected  by  Demorest 
does  not  interfere  with  this  use  of  the  way  for  the  purposes 
expressed  in  the  deed  poll,  namely,  for  the  ptissage  of  horses, 
carriages  and  carts  to  and  from  Seventeenth  street.  It  is 
claimed  that  the  clause  in  the  deed  poll  that  the  pasvsage  was 
to  be  '  ke])t  open,'  can  only  be  satisfied  by  permitting  it  to 
remain  open  to  the  sky,  and  that  light  and  air  for  the  benefit 
of  the  several  lots  wa^  one  of  the  ol)iects  intended  bv  the 
reservation  of  the  ])assage-way8.  But  the  deed  poll  makes  no 
reference  to  this  purpose.  It  does  not  reserve  an  open  way 
for  general  use,  but  expressly  limits  and  defines  the  uses  for 
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which  the  ways  are  intended,  and  to  which  they  were  to  be 
appropriated.  They  were  to  be  open  ways  '  for  the  use  and 
purpose  aforesaid,  and  no  other.'  The  practical  construction 
of  the  deed  poll  by  the  plaintiff  and  his  grantor,  who  owns 
the  lot  opposite  the  end  of  the  way,  is  adverse  to  the  claim 
ikow  made,  that  one  of  the  objects  of  the  way  was  to  f urnisli 
light  and  air  to  the  adjacent  premises.  The  way  in  rear  of 
lot  5  owned  by  the  plaintiff,  has  been  closed  and  a  building 
erected  thereon,  completely  excluding  access  to  that  part  of  the 
way,  and  preventing  light  and  air  from  passing  over  the  same 
to  the  other  lots. 

"  The  way  in  rear  of  the  defendant's  lot  is  not  closed,  but 
over  it,  fourteen  feet  above  the  surface,  a  building  has  been 
erected,  supported  by  two  iron  posts  set  on  the  easterly  edge 
of  the  way,  but  leaving  a  clear  space  for  the  way,  exceeding 
fifteen  feet  in  width.  It  is  not  claimed  that  the  structure  of 
the  defendant  interferes  with  the  access  to  the  plaintiff's  lot 
from  Seventeenth  street  for  'horses,  carriages  and  carts,' 
through  and  along  the  way. 

"  The  lots  on  Fifth  avenue  have  become  business  property. 
No  stables  have  been  erected  on  the  lots  adjacent  to  the  way. 
The  purpose  of  the  deed  poll  is  fully  satisfied  by  the  way  in 
reaf  of  the  defendant's  lot,  as  it  now  exists.  We  concur  in 
the  view  of  the  courts  below  that  the  deed  poll  did  not  restrict 
the  owner  of  lot  7  from  building  over  the  way. 

"  The  judgment  should,  therefore,  be  affirmed." 

Charles  Francis  Stoiie  for  appellant. 

James  li.  Marvin  for  respondents. 

Andbews,  J.,  reads  for  affirmance. 
All  concur,  Peckham,  J.,  in  result. 
Judgment  affirmed. 


PBOCEEDINGS 


IN   THE 


OOUET  OF  APPEALS 

IN  REFERENCE  TO  THE  DEATH  OF 

HON.  WILLIAM  C.  RUGEE, 

Late  Chief  Judge  of  said  Court, 
WHO   DIED  JANUARY   14,    1892. 


By  order  of  the  Conii;,  the  court-room  and  the  chair  of  the 
deceased  Chief  Judge  were  draped  in  mourning. 

Immediately  after  the  opening  of  the  court,  on  the  19th 
day  of  January,  1892,  His  Honor,  Charles  Andrews,  Senior 
Associate  Judge,  read  the  following : 

"  This  is  the  second  time  in  the  history  of  this  court  that  it 
has  assembled  to  take  notice  of  the  death  of  its  Chief  Judge, 
occurring  during  his  incumbency  of  his  great  office.  The  first 
was  that  of  the  death  of  Chief  Judge  Church.  He  died  in 
the  tenth  year  of  his  service,  and  the  chief  whose  remains  his 
associates  have  just  now  sorrowfully  laid  in  their  last  resting 
place,  held  his  office  tlie  same  number  of  years,  the  period  of 
his  service  being  nearly  identical. 

"  Death,  the  most  connnon  and  the  inevitable  fact  in  human 
experience,  commonly  attracts. little  public  attention.  It  is 
only  when  its  summons  comes  to  one  who  has  held  a  distin- 
guished place  in  human  affairs,  that  it  arrests  for  the  moment 
the  public  thought.  The  death  of  Chief  Judge  Ruger  is  one 
of  these  occasions.  He  filled  an  office  of  the  highest  dignity. 
He  stood  as  the  representative  of  that  department  of  govern- 
ment which  more  directly  than  any  other  is  the  guardian  of 
personal  rights  and  of  the  principles  of  social  order.  The 
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entire  community  look  for  and  expect  justice  from  the  courts, 
and  it  is  a  cause  for  congratulation  that  as  a  rule  this  expectar 
tion  has  been  realized. 

"  It  is  not  strange,  therefore,  that  the  death  of  Judge  Ruger 
has  evoked  from  the  press  and  public  bodies  in  the  community, 
where  he  lived  and  was  personally  known,  expressions  of  warm 
personal  regard,  and  alscf  a  general  feeling  throughout  the  state 
of  the  importance  of  this  event,  and  of  the  public  loss  sus- 
tained in  the  death  of  an  eminent  judge. 

"  Judge  Ruger  came  to  the  court  without  previous  judicial 
experience.  The  same  has  been  true  of  the  larger  numljer 
of  those  who,  during  its  existence,  have  been  elected  members 
of  the  tribunal.  Judge  Ruger  was  the  son  of  a  lawyer,  and 
when  he  was  elected  Chief  Judge  he  had  passed  the  meridian 
of  life  and  brought  to  the  discharge  of  his  duties  as  judge  a 
ripe  experience  at  the  bar,  gained  in  a  varied  and  important 
practice  in  one  of  our  interior  cities,  in  which  he  acquired  a 
steadily  growing  reputation  as  an  al)le  and  successful  lawyer. 
His  reputation  was  not  local  merely,  but  was  known  to  the  bar 
of  the  state,  and  he  was  made  president  of  the  State  Bar 
Association.  He  never  held  any  public  office  except  that  of 
Chief  Judge,  but  he  always  took  an  active  interest  in  public 
afiEairs  and  exercised  a  large  influence  in  the  counsels  of  the 
political  party  of  which  he  was  a  member. 

"  The  office  of  Chief  Judge  requires  for  its  successful  admin- 
istration more  than  mere  legal  learning.  He  presides  at  the 
sessions  of  the  court.  He  is  brought  into  immediate  contact 
with  the  members  of  the  bar.  To  expedite  the  business  of  the 
court,  while  at  the  sfime  time  affording  to  lawyers  all  reason- 
able opportunity  to  present  their  case,  and  to  im]X)se  restriction 
without  creating  a  feeling  that  the  privileges  of  counsel  have 
been  unduly  curtailed,  requires  tact,  a  knowledge  of  human 
nature,  and  more  tlian  all,  such  a  bearing  on  the  part  of  the 
Chief  Judge  as  will  impress  observers  that  the  court  is  not 
seeking  to  gain  time  by  abridging  proper  or  necessary  discus- 
sion. It  is  important  in  a  court  of  last  resort  not  only  that 
cases  sliould  be  correctly  decided,  but  that  its  business  should 
be  so  conducted  that  parties  shall  feel  that  they  were  afforded 
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a  fair  chance  for  the  presentation  of  their  cause.  Judge  Ruger 
presided  in  the  court  with  rare  dignity.  He  had  an  impressive 
presence.  His  large  frame,  his  strong  features,  his  deep  set 
eyes  shaded  by  heavy  eyebrows,  tlie  lines  of  his  mouth,  expres- 
sive of  firmness,  all  combined  to  give  the  impression  of  a 
strong  personality.  No  lawyer  at  the  bar  of  the  court  would 
presume  to  disregard  any  suggestion  of  the  Chief  as  to  the 
conduct  of  business,  or  trespass  upon  any  rule  which  he  had 
prescribed.  Under  him  the  business  was  conducted  with  order 
and  dignity.  His  manner,  though  naturally  grave  and  even 
severe,  was  but  the  accidental  clothing  of  a  really  kind  and 
geniarnature.  He  had  a  quaint  humor,  which  exhibited  itself 
to  those  admitted  to  his  intimacy. 

*^  The  judicial  work  of  Judge  Ruger  is  recorded  in  many 
volumes  of  our  reports.  This  is  not  the  place  to  review  his 
judicial  labors  or  to  attempt  to  fix  his  pla(te  among  the  many 
able  judges  whose  work  has  been  ended  by  death.  That  he 
will  maintain  a  rank  among  the  men  who  have  made  the  juris- 
prudence of  New  York  illustrious,  we  cannot  doubt.  lie 
reached  conclusions  after  long  and  laborious  investigation. 
His  mind  was  not  of  that  class  which  sees  the  end  at  the 
beginning,  or  rests  satisfied  with  conclusions  hurriedly  reached. 
Each  case  with  which  he  dealt  was  submitted  to  painstaking 
analysis,  the  authorities  bearing  upon  it  were  patiently 
examined,  opposing  views  were  carefully  considered,  and  when 
his  conclusion  was  reached,  it  was  not  in  his  nature  to  see  any 
other  solution  to  the  problem. 

"  It  often  happens  that  men  of  positiv^e  character  or  con- 
victions have  not  the  judicial  spint.  But  tliis  may  be  evolved 
by  experience,  and  it  is  truly  a  growth  as  in  any  evohition  in 
material  nature.  Judge  Ruger  had  strong  prejudices  and  con- 
victions, which  sometimes  may  unconsciously  have  warped  his 
judgment,  but,  as  a  rule,  his  opinions  are  characterized  by  broad 
and  strong  views,  and  leave  nothing  untouched  which  is  perti- 
nent to  the  case.  His  opinion  on  the  power  of  the  legislature 
over  corporate  property  under  the  reserved  power  of  the  state 
to  alter,  amend  or  repeal  corporat-e  chai-ters,  rendered  in  what  is 
known  as  the  Broadway  railroad  case,  and  his  opinion  in  the 
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Home  insurance  case,  touching  the  distinction  between  a  fran- 
chise and  property  tax,  are  examples  of  his  broad  and  lucid 
reasoning  and  exhibit  his  great  ability.  We  cannot,  in  a  brief 
minute,  do  justice  to  the  eminent  man,  now  no  more. 

"  Our  main  purpose  is  to  put  on  record  of  the  court  an 
expression  of  our  sense  of  the  public  loss  sustained  in  the  death 
of  our  lamented  chief." 

The  Okder  of  the  Court. 

The  court  then  made  the  following  order : 

In  Court  of  Appeals,      ^ 
Jaimary  19,  1892.  \ 

It  Ism^dered  that  in  respect  for  the  Hon.  William  C.  Kuoeb, 
late  Chief  Judge  of  this  court,  the  court  room  and  the  chair 
hitely  used  by  him  be  draped  in  mourning  for  the  space  of 
thirty  days,  and  tliat  the  judges  of  the  court,  the  officers  and 
attendants  wear  the  usual  badge  of  mourning  for  that  space  of 
time,  and  tliat  the  court  adjourn  from  this  day  until  the 
twentietli  day  of  January,  at  10  a.  m. 

AUo^  that  the  remarks  made  to-day  by  the  senior  associate 
judge  be  entered  in  the  minutes  of  the  court,  and  be  published 
in  the  forthcoming  volume  of  the  reports  of  this  court. 

AUo^  that  a  copy  of  this  order  and  those  remarks  be 
engrossed  and  duly  certified  by  tlie  clerk  of  the  court  and 
transmitted  to  the  family  of  the  late  Chief  Judge,  with  the 
heartfelt  and  deepest  sympathy  of  tlie  members  of  the  court 
in  their  severe  and  pudden  affliction. 

The  court  thereupon  adjourned  until  the  twentieth  day  of 

January. 

GOKHAM  PAEKS,  Clerk. 
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ACCOUNTING. 

Plaintiff,  being  the  owner  of  several 
letters  patent  for  certain  inven- 
tions, and  being  indebted  to  de- 
fendants, entered  into  a  contract 
with  them  by  which,  to  secure  the 
payment  of  that  indebtedness  and 

'  of  certain  advances  agreed  to  be 
made  by  them  to  him,  he  assigned 
to  them  two-thirds  of  his  interests 
in  said  letters  patent  and  the  in- 
vention covered  thereby;  the  said 
indebtedness  and  advances  to  be 
paid  out  of  plaintiff's  share  of  the 
profits  and  proceeds  of  sales  of  the 
patented  articles.  Defendants  had 
the  right  under  the  contract  to 
terminate  it  at  any  time,  they, 
however,  to  retain  their  interest 
until  they  were  fully  paid,  and 
upon  such  payment  they  agreed  to 
re-assign.  In  an  action  to  compel  a 
le-assignment  and  for  an  account- 
ing, an  accounting  was  ordered. 
On  the  hearing  before  the  referee 
it  appeared  that  plaintiff,  at  de- 
fenoants'  request  and  upon  their 
promise  to  pay  him  for  his  time, 
performed  labor  in  perfecting  im- 
provements to  one  of  the  patented 
mventions.  Held,  that  plaintiff 
was  properly  allowed  upon  the 
accounting  the  value  of  his  labor. 
Barry  v.  (MmUe,  302 


ADVERSE  POSSESSION. 

1.  In  an  action  of  ejectment  brought 
by  the  executors  of  H.  to  recover 
certain  lots  in  the  city  of  New 
York,  these  facts  appeared:  In 
1843  W.,  who  was  the  owner  of 
the  premises  which  were  subject 
to  a  mortgage  thereon,  was  de- 
clared a  bankrupt,  and  his  prop- 
erty passed  into  the  hands  of  his 
assignee  in  bankruptcy.  P.,  the 
mortgagee,  thereafter  commence(i 
an  action  to  foreclose  the  mort- 
gage, to  which  the  assignee,  as 
such,  was  not  made  a  party.  In 
1846  a  decree  of  foreclosure  and  sale 


was  rendered,  the  premises  were 
sold,  and  purchased  by  P.,  to 
whom  the  master  in  chancery  exe- 
cuted a  deed  purporting  to  con- 
vey the  fee.  P.  entered  into  and 
continued  in  possession  until  his 
death  in  1855.  P.  died  intestate, 
and  pursuant  to  a  judgment  in  an 
action  of  partition  between  his 
heirs  the  premises  were  sold,  and 
in  1859  conveyed  to  H.,  all  of  the 
heirs  of  P.  uniting  in  the  convey- 
ance. Prior  to  this  another  action 
had  been  commenced  by  the  ad- 
ministrator of  P.  against  the  said 
assignee  to  foreclose  said  mort- 
gage, in  the  complaint  in  which 
5ie  facts  as  to  the  prior  foreclo- 
sure and  sale  and  the  possession  by 
P.  under  it  were  recited.  Judg- 
ment of  foreclosure  and  sale  was 
rendered  and  the  premises  were 
sold  and  conveyed  to  H.  At  the 
time  of  these  conveyances  to  II . 
the  premises  were  in  the  occupa- 
tion of  S.,  he  having  entered  a» 
tenant  of  P.  8.  thereafter  con- 
tinued in  the  occupancy  as  ten- 
ant at  will  of  H.  until  1865,  when 
he  transferred  his  occupancy  to 
B..  who  went  in  and  thereafter 
occupied  the  premises  in  the  same 
manner  as  S.  had  done,  i.  «.,  cul- 
tivating them  as  a  vegetable  gar- 
den, he  claiming  no  other  right 
or  interest  than  afi  tenant  at  will 
of  H.,  which  tenancy  was  recog- 
nized and  acquiesced  in  by  the 
latter.  B.  died  in  1873  or  1873. 
his  widow  continued  in  the  occupa- 
tion of  the  premises,  cultivating 
it  in  the  same  manner,  until  the 
death  of  H.  in  1884;  in  that  year 
defendant  took  possession.  Held, 
the  evidence  justified  a  finding 
that  H.  entered  into  and  continued 
in  possession  from  the  time  of  the 
delivery  of  the  deeds  to  him  in 
1859,  until  his  death,  he  claiming 
to  be  the  owner  and  holding  the 
same  adversely;  and  that,  there- 
fore, he  acquired  title  by  adverse 
possession.    Landony,  Tovmshend, 
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2  In  1878  defendant  received  a  deed 
of  the  premises  from  one  claiming 
to  own  the  equity  of  redemption; 
in  1875  she  built  a  fence  around 
them,  her  entry  for  that  purpose 
being  peaceful.  It  did  not  appear, 
however,  that  H.  had  any  knowl- 
edge of  this  act  of  defendants; 
that  it  interfered  in  any  way  with 
the  occupancy;  that  there  was  any 
cliange  m  the  actual  possession, 
or  that  the  tenants  then  or  there- 
after recognized  defendant  as 
owner.  Held,  that  the  erection  of 
the  fence  was  not  necessarily  a 
legal,  valid  taking  possession,  and 
so  a  termination  of  the  adverse  pos- 
session of  H.,  and  the  evidence 
justified  a  finding  that  it  was  a 
mere  entry  in  opposition  to  the 
occupants,  and  so,  not  an  interrup- 
tion of  the  adverse  possession.    Id. 

8.  While  proof  of  an  open,  exclu- 
sive and  hostile  occupation  of 
premises  for  twenty  years  by  one 
who  entered  under  a  claim  of  right 
and  asserting  title,  to  the  knowl- 
edge and  possible  injury  of  the  true 
owner,  who  during  that  time  was 
capable  of  vindicating  his  right, 
raises  a  presumption  of  title  by 
adverse  possession,  which  if  undis- 
puted will  require  a'finding  to  that 
eflfect ;  the  presumption  is  not 
conclusive  as  against  other  and 
further  facts,  but  serves  only  to 
impose  upon  the  owner  the  burden 
of  showing  the  true  character  of 
the  possession,  and  where  other 
facts  appear  tending  to  justify  a 
conclusion  that  the  possession  was 
not  adverse,  the  question  becomes 
at  least  a  mixed  question  of  law 
and  fact.  Am.  B.  X  Co.  v.  iV.  T. 
El.  11  R.  Co.  252 

4.  Under  the  Statute  of  Limitations 
an  actual  ail  verse  title  is  not  neces- 
.sjiry  to  an  adverse  possession;  a 
^(Mieral  a.ssertion  of  ownership  will 
suffice  if  there  be  color  of  title. 
h()wev(;r  groundless  in  fact.       Id. 

5.  /'  M'emM,  the  rule  is  different  where 
a  violation  of  the  statute  against 
champerty  is  s<*t  up.  That  can 
only  be  established  by  showing  a 
possessicjn  under  some  specific  title 
adverse  to  that  of  the  grantor  in 
the  de<*d  in  question.  Id. 

6.  Mere  provisions  in  a  corporate 
charter  for  compensation  to  the 


owner  of  property  taken  in  intUvm 
for  corporate  purposes  do  not 
necessarily  make  an  entry  by  the 
corporation  upon  private  property 
in  subordination  to  the  private 
right;  such  an  entry  may,  notwith- 
standing the  provisions,  be  adverse 
and  such  as  may  ripen  into  a  pre- 
scriptive title.  Id, 

AGREEMENT. 
8ee  AiSBiONifENT  (Equitablb). 


ALBANY  (CITY  OF). 

1.  The  provision  of  the  charter  of 
the  city  of  Albany  of  1888  (g  2, 
title  XI,  clmp.  298,  Laws  of  1883), 
providing  that  if,  in  the  proceed- 
ings relative  to  an  assessment  for 
a  local  improvement  in  said  city  of 
Albany,  **any  fraud  or  defect  in 
the  work,  or  substantial  error,  shall 
be  alleged  to  exist  or  have  been 
committed,  the  party  aggrieved 
thereby  may  apply  to  have  the 
assessment  vacated  or  reduced," 
and  giving  the  county  judge  juris- 
diction to  entertain  the  applica- 
tion, applies  only  to  assessments 
thereafter  made.  In  re  2>.  dfe  ff, 
C.  Co.  105 

2.  Accordingly,  hdd,  that  the  county 
judge  had  no  jurisdiction  to  enter- 
tain an  application  to  vacate  an 
assessment  made,  completed  and 
confirmed  prior  to  the  enactment 
of  said  charter.  Id. 


ALIMONY. 

1.  Alimony  awarded  to  an  innocent 
wife  by  a  court  of  equity,  as  in- 
cidental to  a  decree  of  divorce  in 
her  favor,  is  simply  an  allowance 
for  her  support  and  maintenance; 
the  awarding  it  is  not  the  enforce- 
ment of  a  debt  due  to  her  from 
her  husband,  but  of  the  marital 
obligation  of  support  from  which 
the  husband,  because  of  his  mis- 
conduct, is  not  relieved  by  the 
decree;  which  obligation  is  made 
specific  and  is  measured  by  the 
court.  The  allowance  made  be- 
comes a  debt  only  in  the  sense  that 
the  general  duty  over  which  he  had 
a  discretionary  control  has  been 
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changed  into  a  Specific  duty.  (Code 
Civ.  Pro.  §  1759.)  Rmaim  v. 
Chauncey.  566 

2.  While,  therefore,  alimony  is  in 
one  sense  property  of  the  wife,  it 
is  a'speciti'^  /una  provided  for  a 
specific  purpose  oaly,  whose  ex- 
press limitations  take  it  out  of  the 
general  law  of  property,  and  as  it 
IS  created  by  equity,  it  should  have 
the  protection  of  equitv,  so  that 
it  may  not  be  perverted  to  a  pur- 
pose for  which  it  was  not  intended. 

Id, 

8.  Accordingly  luld,  that  the  court 
would  not  lend  its  aid  to  compel 
the  appropriation  of  alimony 
awartied  to  a  wife  in  a  decree  of 
divorce  to  the  payment  of  a  debt 
contracted  by  her  and  actually 
subsisting  prior  to  the  date  of  the 
decree.  Id. 

4.  It  (teems,  a  court  of  equity  when 
applied  to  for  its  active  assistance 
in  the  enforcement  of  a  claim 
founded  upon  a  bare  legal  right, 
will  either  refuse  its  aid  where 
granting  it  will  work  injustice,  or 
will  impose  conditions  calculated 
to  mitigate  jr  remove  the  injustice. 

Id, 

APPEAL. 

1.  In  an  action  by  a  stockholder  of 
a  gas-light  company,  to  prevent 
its  consolidation  with  an  electric 
light,  heat  and  power  company, 
the  complaint  alleged  that  the  pro- 
posed consolidation,  if  carried  out, 
would  be  ruinous  to  the  stock- 
holders of  plaintiff's  company; 
that  the  two  corporations  are  not 
so  similar  as  to  come  within  the 
act  authorizing  the  consolidation 
of  manufacturing  corporations 
(Chap.  367,  Laws  of  1884);  that 
that  act  is  pennissive  merely  and 
does  not  exclude  the  interference 
of  tlie  court  to  prevent  a  wrong 
and  injustice  and  is.  in  some  of  its 
features,  unconstitutional.  Xo 
answer  was  interposed  and  upon 
the  complaint  and  affidavits  of 
plaintiff  and  defendant's  treasurer 
and  president,  and  after  hearing 
both  parties  an  injunction  pendfute 
lite  was  granted  restraining  the 
consolidation.     Held,  an  order  of 


General  Term  affirming  the  order 
of  the  Special  Term  was  not  re- 
viewable here.  Ttmng  y.  R.  &  K. 
O.  L.  Co.  57 

2.  In  an  action  by  an  abutting  owner 
to  restrain  the  operation  of  an  ele- 
vated railroad  in  a  city  street,  the 
uncontradicted  evidence  showed, 
and  the  defendants'  counsel  re- 
quested the  court  to  find,  that  the 
existence  and  operation  of  the  rail- 
road had  greatly  increased  the 
population  of  the  locality  in  which 

glaintiff 's  property  is  situated,  and 
as  brought  traffic  into  the  street, 
and  thereby  plaintiff's  property 
has  been  incidentally  benefited, 
and  that  there  has  been  a  general 
rise  in  the  value  of  the  real  estate 
along  the  street,  largely  attribute 
able  to  the  road.  The  court  re- 
fused so  to  find,  and  defendants 
excepted.  Defendants  also  moved 
for  a  dismissal  of  the  complaint  on 
the  merits,  upon  the  ground, 
amon^  others,  that  it  appeared 
plaintiff's  property  had  been  bene- 
fited by  the  road,  and  had,  by 
reason  thereof,  increased  in  value 
since  its  erection,  w^hich  motion 
was. denied  and  exceptions  taken. 
The  court  found  that  plaintiff  had 
sustained  damage  to  an  amount 
stated.  IIM,  that  the  exceptions 
were  sufficient  to  bring  up  the 
question  as  to  whether  the  court 
had  adopted  the  proper  rule  of 
damages.     Bohm  v.  M.  E.  B.  Co. 

576 

3.  Only  questions  of  law  raised  by 
exceptions  taken  during  the 
progress  of  the  trial  can  be  re- 
viewed in  this  court.  Wicks  v. 
Tfiompson.  684 

4.  Where,  therefore,  the  record  on 
appeal  to  this  court  contains  no  ex- 
ceptions, the  denial  of  a  motion  for 
a  new  trial  is  not  the  subject  of 
review  here.  Id, 

Where  the  amount  of  all&icances 

to  which  a  trustee  is  entitled  for  costs 
and  expenses  incurred  by  him  in  seeur* 
ing  or  preserving  the  trust  fund,  has 
been  detoTnined  by  tJui  Supreme  Court 
on  conflicting  cridenee,  this  court  has 
no  poicer  to  review  the  determination. 

See  Woodruff  \.  iV;  r.,  Z.  E.  cfe  W. 
R.  R.  Co.  27 
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ateness  of  remedy,  not  having  been 
raUed  below,  may  not  be  coimdered 
here. 

See  Wilcox  y.  City  of  Rochester,  247 


ASSESSMENT  AND  TAXATION. 

1.  The  lands  of  a  cemetery  associa- 
tion, organized  under  the  act  of 
1847  (Chap.  188,  Laws  of  1847), 
by  virtue  of  the  provision  thereof 
(g  10),  which  declares  that  the 
cemetery  lands  and  property  of 
any  association  formed  under  the 
act  shall  be  exempt  from  taxation, 
are  exempt  from  the  moment  they 
are  acquired  by  the  association, 
and  continue  exempt  so  long  as 
the  corporation  exists,  although 
no  dead  body  is  buried  therem, 
and  although  by  a  valid  ordinance, 
passed  after  its  incorporation  by  a 
municipality  within  whose  limits 
its  lands  lie,  the  burial  of  the  dead 
therein  is  forbidden.  PnopU  exrel. 
V.  Pratt.  68 

2.  The  exemption  from  taxation 
given  by  said  act  of  1847,  is  not 
affected  by  the  amendment  thereto 
of  1869  (dhap.  708,  Laws  of  1869). 

Id. 

8.  Nor  is  such  exemption  affected  by 
the  act  of  1879,  in  relation  to  lands 
used  for  cemetery  purposes  (Chap. 
810,  Laws  of  1879);  that  act  relates 
to  cemeteries  other  than  those  es- 
tablished under  the  act  of  1847. 

Id. 

4.  Accordingly,  held,  where  a  ceme- 
tery association.  incorporated 
under  said  act  of  1847,  had  pur- 
chased lands  for  cemetery  purposes 
within  the  limits  of  said  city,  and 
under  the  city  ordinances  then 
existing,  the  burial  of  the  dead 
therein  was  permitted,  but  there 
after  an  ordinance  was  passed  pro- 
hibiting such  burial,  that  although 
the  orainance  was  valid  and  no 
burials  could  be  made  in  said  lands 
while  it  remained  in  force,  an  as- 
sessment of  said  lands  for  the  pur- 
poses of  taxation  was  illegal.    Id. 

6.  The  provision  of  the  charter  of 
the  city  of  Albany  of  1883  (^  2. 
tit.  XI.  chap.  298.  Laws  of  1883), 
providing  that  if,  in  the  proceed- 1 


ings  relative  to  an  assessment  for 
a  local  improvement  in  said  city  of 
Albany,  *'any  fraud  or  defect  in 
the  work,  or  substantial  error,  shall 
be  alleged  to  exist  or  have  been 
committed,  the  party  aggrieved 
thereby  may  apply  to  have4;he  as- 
sessment vacated  or  reduced."  and 
giving  the  county  judge  jurisdic- 
tion to  entertain  the  application, 
applies  only  to  assessments  there- 
after made.    In  re  D.  d  H.  C.  Co. 

105 

6.  Accordingly, /M*2(f,  that  the  county 
judge  had  no  jurisdiction  to  enter- 
tain an  application  to  vacate  an 
assessment  made,  completed  and 
confirmed  prior  to  the  enactment 
of  said  charter.  Id. 

7.  Residence  of  the  owner  within  the 
assessment  district  is  essential, 
under  the  Revised  Statutes  (1  R.  8. 
889,  ^  5),  to  give  jurisdiction  to  as- 
sessors to  make  a  valid  assessment 
of  personal  property.  Wilcox  r. 
Cityqf'Hoehester.  247 

8.  In  an  action  to  vacate  an  assess- 
ment, and  to  set  aside  a  sale  made 
thereunder,  it  appeared  that  the 
assessors  of  the  city  of  R.  assessed 
plaintiff  in  the  Seventh  ward  of 
said  city  for  property,  real  and 
personal;  that  the  real  property 
was  situated  therein,  but  plaintiff, 
although  formerly  a  resident  of 
said  ward,  was  not  a  resident 
thereof  at  the  time,  but  of  the 
Fourth  ward  in  said  city;  he  ten- 
dered the  amount  of  the  tax  on  the 
land  with  collection  fees;  this  was 
refused,  and  the  real  estate  was 
sold  by  the  city  treasurer  to  de- 
fendant for  the  full  amount  of  the 
tax,  real  and  personal.  Held,  that 
the  assessment  of  the  personal 
property  was  void;  and  so,  the  tax 
assesse(i  thereon  and  the  sale  were 
properly  set  aside;  also  that  it  was 
immaterial  that  the  assessors  were 
ignorant  of  plaintiff's  change  of 
residence,  at  least  in  the  absence 
of  proof  of  any  effort  on  his  part 
to  mislead  them.  *  Id. 

9.  Also  held,  the  claim  that  as  the 
assessors  acted  for  the  whole  city, 
they  had  jurisdiction  of  the  per- 
sons, of  all  taxable  inhabitants 
therein,   including  plaintiff,  and 


INDEX. 


689 


that,  therefore^the  assessment  was 
irregular  only,   was  not  tenable. 

Id. 

10.  Also  hdd,  that  the  question  as  to 
the  appropriateness  of  the  remedy 
not  having  been  raised  below, 
could  not  be  considered  here.     Id. 

11.  While  the  legislature  may  fix  the 
aggregate  amount  of  a  local  tax 
and  the  area  of  assessment  upon 
which  it  shall  be  imposed,  as  in 
so  doing  it  determines  a  public 
question  upon  considerations  of 
public  interest  and  welfare,  it  can- 
not provide  for  the  apportionment 
of  the  tax  amon^  the  persons  as- 
sessed, without  also  providing  for 
notice  or  a  hearing  on  the  part  of 
the  taxpayer,  as  thereby  a  personal 
liability  and  a  lien  upon  his  prop- 
erty are  initiated  in  relation  to 
which  he  has  a  right  to  be  heard. 
In  re  Tmstees  rnion  CoUege.     808 

12.  The  legislature  cannot  validate 
an  act,  invalid  because  it  provides 
for  the  apportionment  of  such  a 
tax  without  notice,  by  simply  re- 
enacting  the  act.  Id. 

18.  Water-rates  imposed,  pursuant 
to  a. city  charter,  upon  lots  within 
the  municipal  limits,  are  a  tax  as- 
sessed against  the  owners  or  occu- 
pants. Id. 

14.  Accordingly  held,  tlrnt  the  pro- 
visions of  the  charter  of  Long 
Island  City,  in  reference  to  its 
water  supply  (Tit.  10,  chap.  461, 
Laws  of  1871),  which  provide  for 
the  apportionment  and  assessment 
of  water-rates  upon  lots,  without 
giving  to  the  owners  or  occupants 
an  opportunity  for  a  hearing,  were 
unconstitutional,  and  that  assess- 
ments made  under  it  were  void. 

Id. 

15.  Also  Ji^ld,  that  assessments  made 
under  said  charter  were  not  vali- 
dated by  the  acts  of  1882  (Chap. 
383,  Laws  of  1882),  or  of  1886 
(Chap.  656,  Laws  of  1886).         Id. 

16.  Upon  appeal  from  an  order  in 
proceedings  instituted  under  said 
act  of  1886  (§  10),  to  vacate  an  as- 
sessment, it  was  claimed  that  the 
remedy  given  by  the  act  was  inap- 
plicable, as  the  alleged  invalidity. 
».  e,,  that  an  assessment  could  not 
be  made  upon  vacant  lots,  did  not 
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appear  upon  the  face  of  the  pro- 
ceedings. The  assessment-rolls 
were  not  printed  in  the  return. 
HeJd,  that  the  objection  was  unten- 
able; that  as  the  forn)  of  the  assess- 
ment roll  dictated  by  the  charter 
would  sliow,  on  its  lace,  whether 
the  rates  were  assessed  against  a 
village  or  a  vacant  lot,  it  was  to  be 
assumed  that  the  fact  appeared  in 
the  proper  columns.  Id, 

17.  But  held,  that  the  assessifient  was 
equally  void  whether  the  lands 
were  vacant  or  had  buildings  upon 
them;  and  that  it  was  immaterial 
whether  the  water  was  used  or  not. 

Id, 

18.  Also  held,  that  the  provision  of 
said  act  of  1886  (g  10),  which  re- 
quires any  action  or  proceeding  to 
test  the  validity  or  regularity  of  a 
tax,  assessment  or  water-rate  to  be 
commenced  within  one  year  from 
the  time  of  the  delivery,  of  the  roll 
to  the  treasurer,  is  not  retroactive, 
and  so  did  not  cut  off  the  right  to 
question  a  tax,  where  the  time  lim- 
ited had  expired  prior  to  the  pass- 
age of  the  act;  that  the  limitation 
only  applies  to  subsequent  taxes 
and  assessments.  Id. 

19.  While  it  seems  when  two  or  more 
domestic  corporations  are  consoli- 
date, under  the  act  of  1869  (Chap. 
917,  Laws  of  1869),  the  resulting 
entity  may  properly  be  said  to  be 
a  corporation  "incorporated  by 
and  under  a  general  and  special 
law  of  this  state,"  within  the  mean- 
ing of  the  "act  to  tax  stock  corpo- 
rations for  the  privilege  of  incorpo- 
ration "  (Chap.  143,  Laws  of  1886), 
and  so  subject  to  the  tax  imposed 
by  said  act,  when  the  consolidation 
is  of  a  domestic  corporation  with 
a  corporation  of  another  state 
whose  legislature  has  sanctioned 
such  a  consolidation,  as  the  new 
corporation  owes  its  existence,  not 
to  the  state  law  alone,  but  to  the 
concurrent  legislation  of  the  two 
states,  it  is  not  liable  to  such  tax. 
Pe^fple  V.  i\r.  r.,  C.  d  St,  L.  R.  R. 
Ch.  474 

• 

20.  The  relator,  a  domestic  corpora- 
tion, organized  under  the  General 
Manufacturing  Act  (Chap.  40, 
Laws  of  1848),  is  engaged  in  the 
business  of  producing  electricity 
and   supplying  the  same  to  cus- 
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.,  rW  C  upo"   application  "f 

''.gn'f'iZ  uwIp'  H'*  wmendatory 

i*'?  (J«S  ((^l'»P-  ■*'3.  Laws  of 

^1  <"  Jjiicli  nuthorizea  the  comp- 

(tW9'>      fevi*  and  re-adjust  any 

(iTj"^j  /or  taxes  settled  by   any 

"■^Z.iioa,    The  accountagainsi 

(«f~!,„wr    waa    settled    by   the 

'^pYroller  July   3,   1889,  imme- 

Cr^  notice  of  the  assessment  was 

jjeo  to  ".  ""d,  after  the  expjra- 

gnn  of  thirty  days,  no  proceedings 

MViaS  heen  taken  to  review  the 

uDie.  as  provided  b?  said  act 

1881   (^  n).  M  amended   in  1885 

(Chap.    501.   Laws  of   188.5),   the 

comptroller  issued  his  warran'  '"- 

(be  collection  of  the  tax.     It 

claimed  od  behalf  of  the  defendant 

that  the  relator  had,  hy  the  delay, 

)o«t  his  ripht  of  review  by 

tiorari.     tifld,  untenable. 

82.  The  relator,  up  to  the  time  the 
tax  was  so  settled  and  adjusted 
JD  1889.  had  made  no  reports  and 
paid  no  taxes.  It  was  claimed  by 
defendant  that  tlie  relator  hod 
another  remedy,  that  is.  by  appeal 
from  the  determination  of  the 
comptroller  to  a  board  constituted 
for  that  purpose  by  the  act  of  1 881 
{%  1),  and  so  that  under  the  pro- 
vision of  the  Code  of  Civil  Proced- 
ure (S5  3122),  which  provides  that. 
except  when  otherwise  presrrilii'd 
by  statute,  a  writ  of  i^rtiorari  mny 
not  be  issued  to  review  any  deter- 
mination wliich  can  be  adequately 
raviewed  upon  appeal,  to  any  body 


.jtrtr  IMd,  untenable:  that 
^  suid  provision  for  appeal  did 
f,  f  apply  to  a  cjise  where  t  he  cor- 
fjoration  eUiming  it  was  not  sub- 
ject to  tnv  tax  whatever,  and  lisd 
made  no  report,  but  simply  to 
cases  where  reports  having  been 
made  the  comptitiller,  not  satis- 
fied therewith,  has  proce«<led  to 
make  a  valualion  of  his  own.  and 
settled  an  account  against  the  cor- 
poration on  that  valuation:  that 
the  valuation  and  determination  in 
question  was  made,  not  under  the 
section  of  said  act  coutaioiug  said 
pruviBion  for  appeal,  but  under  a 
section  (i^  12)  added  by  the  amenda- 
tory act  of  1882  (Chap.  151,  Laws 
of  1882)  as  amended  in  1885  (Chap. 
001,  Laws  of  1885);  and  so  that,  as 
by  the  act  of  1889,  under  which 
the  application  was  made  (§  20), 
eipfesa  provision  is  made  for  re- 
view by  certiorari  of  the  action  of 
the  comptroller,  the  relator  was 
cntititlcd  to  the  writ.  Id. 

3.  Upon  application  of  the  relator, 
a  domestic  corporation,  to  the  state 
comptroller,  for  a  revision  and  re- 
nd justment  of  the  account  of  taxes 
settled  aj^lnst  it  pursuant  to  the 
act  providing  for  taxing  certain 
corporations  (Chap.  543.  Laws  of 
1880,  as  amended  by  chap.  361, 
Laws  of  1881:  chap."l51.  Laws  of 
1883,  and  chaps.  S59  and  501, 
Laws  of  1885),  it  appeared  by  the 
relator's  certificate  of  incorpora- 
tion that  it  was  incorporated  for 
the  purpose  of  carrying  on  some 
-    -■  -"-ihusinessout  of  thestate, 


it  that  il 


conducted  and  carried  ( 
principal  place  of  business  f 
be  in  the  state.  During  three 
years,  for  which  taxes  were  im- 
pMcd,  it  was  engaged  in  bu^ess 
out  of  the  stat«,  but  it  had  iis 
office  in  the  state  and  kept  its  bank 
accounts  l>ere.  It  made  annual  re- 
ports to  tlio  comptroller,  by  which 
It  appeared  that  dividends  were 
declared  and  paid  upon  ita capital 
during  those  years,  and  tlie  comp- 
troller based  his  adjustment  of 
the  account  of  taxes  upon  the 
amount  of  capital  employed  in 
this  state,  which  he  determined 
from  the  average  monthly  balances 
in  the  New  York  banks,  and  the 
expenditures  for  the  maintenance 
of  Its  office  here.    Held,  that  there 
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'aa  sufficient  evidence  upon  which 
the  comptroller  could  act  in  finding 
a  basis  for  assessment;  and  that 
the  tax  was  properly  imposed. 
People  ex  rel.  v.  Wemple.  558 

24.  The  qualifying  words,  ''and  do- 
ing business  in  this  state/'  in  the 
provision  of  said  act  (§  8),  subject- 
ing to  the  tax  prescribed,  every 
corporation  not  excepted  from  its 
operation,  which  is  ' '  incorporated 
or  organized  by  or  under  any  law 
of  this  state,  or  *  *  *  under 
the  laws  of  an^  other  state  or 
country,  atid  doing  business  in  Viia 
itate"  have  reference  only  to  for- 
eign corporations.  Id. 

25.  As  to  corporations  organized  un- 
der the  laws  of  this  state,  the  leg- 
islative power  to  tax  their  business 
and  franchises  is  general;  but  as 
to  foreign  corporations,  the  juris- 
diction IS  gained  from  the  business 
which  they  do  in  this  state,  and 
the  tax  is  upon  that  business.    Id. 

26.  The  tax  imposed  by  said  act  is 
not  upon  the  property  of  the  cor- 
porations, but  upon  their  fran- 
chises and  business;  and  as  to 
domestic  corporations,  is  in  no 
sense  restricted  to  such  as  do  busi- 
ness in  this  state.  Id. 

27.  Where  a  corporation  is  subject 
to  taxation  under  said  act,  the 
determination  of  the  comptroller 
as  to  the  assessment  and  taxation, 
unless  clearly  shown  to  be  erro- 
neous, will  not  be  disturbed.     Id. 

28.  Where  a  corporation  was  organ- 
ized under  the  act  of  1848  (Chap. 
87,  Laws  of  1848),  providing  for 
the  incorporation  of  gas  compan- 
ies, but  under  the  authority  given 
by  the  act  of  1879  (Chap.  612, 
liaws  of  1879),  was  exclusively 
engaged  in  generating  and  sup- 
plying electric  currents  for  the 
purpose  of  illumination,  held,  that 
It  was  a  manufacturing  corporation 
within  the  meaning  of  the  exemp- 
tion clause  of  the  act  providing  for 
the  assessment  and  taxation  of  cer- 
tain corporations  (Chap.  542,  Laws 
of  1880,  as  amended  by  chap.  861, 
Laws  of  1881),  and  so  was  exempt 
from  taxation  prior  to  the  passage 
of  the  amendatory  act  of  1889 
(Chap.  353.  Laws  of  1889),  which 
took  electric  light  companies  out 


of  the  exemption  clause;  that  the 
fact  that  the  corporation  was  not 
organized  under  the  General  Manu- 
facturing Act  did  not  affect  its 
character  as  a  manufacturing  cor- 
poration. People  ex  rel.  v. 
Wemple.  664 

ASSIGNMENT. 

1.  A  conveyance,  absolute  upon  its 
face,  may  be  shown  by  parol  or 
extrinsic  evidence  to  be  in  reality 
merely  a  security,  and  to  that  end 
it  is  not  essentiiil  to  show  fraud  or 
mistake  in  the  inception  of  the  in- 
strument.   Barry  y.  Colville.    802 

2.  Plaintiff,  being  the  owner  of  sev- 
eral letters  patent  for  certain  in* 
ventions,  and  being  indebted  to 
defendants,  entered  into  a  contract 
with  them  by  which,  to  secure  the 
payment  of  that  indebtedness  and 
of  certain  advances  agreed  to  be 
made  by  them  to  him,  he  assigned 
to  them  two-thirds  of  his  interests 
in  said  letters  ]>atent  and  the  in- 
vention covered  thereby,  the  said 
indebtedness  and  advances  to  be 
paid  out  of  plaintiff's  share  of  the 
profits  and  proceeds  of  sales  of  the 
patented  articles.  Defendants  had 
the  right  under  the  contract  to 
terminate  it  at  any  time,  they, 
however,  to  retain  their  interest 
until  they  were  fully  paid,  and 
upon  such  payment  they  agreed 
to  reassign.  In  an  action  to  com- 
pel a  reassignment  and  for  an  ac- 
counting, it  appeared  tliat  plain- 
tiff, before  the  termination  of  the 
contract,  executed  to  defendants, 
without  consideration,  a  deed,  by 
its  terms  conveying  to  them,  for  a 
nominal  consideration,  two-thirds 
of  his  interest  in  one  of  the  letters 
patent.  Held,  the  evidence  justi- 
fied a  finding  that  the  transfers, 
both  the  deed  and  the  assignment, 
were  intended  merely  as  security; 
and  that  plaintiff  was  entitled  to 
a  reconveyance,  upon  payment 
bein^  made  to  defendants  as  speci- 
fied in  the  contrhct.  Id, 

ASSIGNMENT  (EQUITABLE). 

1.  To  constitute  an  equitable  assign- 
ment there  must  be  a  purpose  to 
pass  a  present  interest;  this,  how- 
ever,  may  be  absolute  or  qualified, 
t.  e.y  a  right  to  the  immediate  pos- 
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tomers  for  ]ightiD|;  purposes.  In 
proceedings  to  review  by  certiorari 
a  decision  of  the  comptroller  hold- 
ing the  relator  liable  to  pay  taxes 
and  penalties  imposed  by  the  act 
of  1880,  providing  for  the  assess- 
ment and  payment  of  taxes  bv  cer- 
tain corporations  lOhap.  542,  Laws 
of  1880),  and  the  act  of  1881, 
amending  the  same  (Chap.  361, 
Laws  of  1881),  held,  that  it  was  a 
manufacturing  corporation  within 
the  meaning  of  the  provision  of 
said  act  exempting  such  corpora- 
tions, and  so  was  exempt  from 
taxation  until  the  passage  of  the 
amendatory  act  of  1889  (Chap.  358, 
Laws  of  1889),  which  took  electric 
light  companies  out  of  the  exemp- 
tion clause.  People  ex  rel.  v. 
Wemple.  648 

21.  The  decision  was  made  by  the 
comptroller  upon  application  of 
the  relator,  under  the  amendatory 
act  of  1889  (Chap.  463,  Laws  of 
1889),  which  authorizes  the  comp- 
troller to  revise  and  re-adjust  any 
account  for  taxes  settled  by  any 
corporation.  The  account  against 
the  relator  was  settled  by  the 
comptroller  July  3,  1889,  imme- 
diate notice  of  the  assessment  was 
given  to  it,  and,  after  the  expira- 
tion of  thirty  days,  no  proceedings 
having  been  taken  to  review  the 
eame,  as  provided  by  said  act  of 
1881  (§  17),  as  amended  in  1885 
(Chap.  501,  Laws  of  1885),  the 
comptroller  issued  his  warrant  for 
the  collection  of  the  tax.  It  was 
claimed  on  behalf  of  the  defendant 
that  the  relator  had,  by  the  delay, 
lost  his  right  of  review  by  cer- 
tiorari.    HeM^  untenable.  Id. 

22.  The  relator,  up  to  the  time  the 
tax  was  so  settled  and  adjusted 
in  1889,  had  made  no  reports  and 
paid  no  taxes.  It  was  claimed  by 
defendant  that  the  relator  had 
another  remedy,  that  is,  by  appeal 
from  the  determination  of  the 
comptroller  to  a  board  constituted 
for  that  purpose  by  the  act  of  1881 
(§  1),  and  so  that  under  the  pro- 
vision of  the  Code  of  Civil  Proced- 
ure (§  2122),  which  provides  that, 
except  when  otherwise  prescribed 
by  statute,  a  writ  of  certiorari  may 
not  be  issued  to  review  any  deter- 
mination which  can  be  adequately 
rtviewed  upon  appeal,  to  any  body 


or  officer.  Held,  untenable;  that 
the  said  provision  for  appeal  did 
not  apply  to  a  case  where  the  cor- 
poration claiming  it  was  not  sub- 
ject to  any  tax  whatever,  and  had 
made  no  report,  but  simply  to 
cases  where  reports  having  been 
made,  the  comptroller,  not  satis- 
fied therewith,  has  proceeded  to 
make  a  valuation  of  his  own,  and 
settled  an  account  against  the  cor- 
poration on  that  valuation;  that 
the  vahuition  and  determination  in 
question  was  made,  not  under  the 
section  of  said  act  containing  said 
provision  for  appeal,  but  under  a 
section  (§  12)  added  by  the  amenda- 
tory act  of  1882  (Chap.  151.  Laws 
of  1882),  as  amended  in  1885  (Chap. 
501,  Laws  of  1885);  and  so  that,  as 
by  the  act  of  1889,  under  which 
the  application  was  made  (§  20), 
expfess  provision  is  made  for  re- 
view by  certiorari  of  the  action  of 
the  comptroller,  the  relator  was 
entititled  to  the  writ.  Id. 

23.  Upon  application  of  the  relator, 
a  domestic  corporation,  to  the  state 
comptroller,  for  a  revision  and  re- 
adjustment of  the  account  of  taxes 
settled  against  it  pursuant  to  the 
act  providing  for  taxing  certain 
corporations  (Chap.  542,  Laws  of 
1880,  as  amended  by  chap.  961, 
Laws  of  1881;  chap.  151,  Laws  of 
1882,  and  chaps.  859  and  501, 
Laws  of  1885),  it  appeared  by  the 
relator's  certificate  of  incomora- 
tion  that  it  was  incorporated  for 
the  purpose  of  carrying  on  some 
part  of  its  business  out  of  the  state, 
but  that  its  operations  were  to  be 
conducted  and  carried  on  and  its 
principal  place  of  business  was  to 
be  in  the  state.  During  three 
years,  for  which  taxes  were  im- 
posed, it  was  engaged  in  business 
out  of  the  state,  but  it  had  its 
office  in  the  state  and  kept  its  bank 
accounts  here.  It  made  annual  re- 
ports to  the  comptroller,  by  which 
it  appeared  that  dividenos  were 
declared  and  paid  upon  its  capital 
during  those  years,  and  the  comp- 
troller based' his  adjustment  of 
the  account  of  taxes  upon  the 
amount  of  capital  employed  in 
this  state,  which  he  determined 
from  the  average  monthly  balances 
in  the  New  York  banks,  and  the 
expenditures  for  the  maintenance 
of  Its  office  here.    Hdd,  that  there 
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was  sufficient  evidence  upon  which 
the  comptroller  could  act  in  finding 
a  basis  for  assessment;  and  that 
the  tax  was  properly  imposed. 
People  ex  rel.  v.  H^empfc.  558 

24.  The  qualifying  words,  "and  do- 
ing business  in  this  state,"  in  the 
provision  of  said  act  (g  S),  subject- 
ing to  the  tax  prescribed,  every 
corporation  not  excepted  from  its 
operation,  whicli  is  *'  incorporated 
or  organized  by  or  under  any  law 
of  this  state,  or  *  *  *  under 
the  laws  of  any  other  state  or 
country,  and  doing  Imsinets  in  tin's 
state"  have  reference  only  to  for- 
eign corporations.  Id. 

25.  As  to  corporations  organized  un- 
der the  laws  of  this  state,  the  leg- 
islative power  to  tax  their  business 
and  franchises  is  general;  but  as 
to  foreign  corporations,  the  juris- 
diction IS  gained  from  the  business 
which  they  do  in  this  state,  and 
the  tax  is  upon  that  business.    Id. 

26.  The  tax  imposed  by  said  act  is 
not  upon  the  property  of  the  cor- 
porations, but  upon  their  fran- 
chises and  business;  and  as  to 
domestic  corporations,  is  in  no 
sense  restrict^  to  such  as  do  busi- 
ness in  this  state.  Id. 

27.  Where  a  corporation  is  subject 
to  taxation  under  said  act,  the 
determination  of  the  comptroller 
as  to  the  assessment  and  taxation, 
unless  clearly  shown  to  be  erro- 
neous, will  not  be  disturbed.     Jd. 

28.  Where  a  corporation  was  organ- 
ized under  the  act  of  1848  (Chap. 
87,  Laws  of  1848),  providing  for 
the  incorporation  oi  gas  compan- 
ies, but  under  the  authority  given 
by  the  act  of  1879  (Chap.  512, 
Laws  of  1879),  was  exclusively 
engaged  in  generating  and  sup- 
plying electric  currents  for  the 
purpose  of  illumination,  held,  that 
it  was  a  manufacturing  corporation 
within  the  meaning  of  the  exemp- 
tion clause  of  the  act  providing  for 
the  assessment  and  taxation  of  cer- 
tain corporations  (Chap.  542,  Laws 
of  1880,  as  amended  by  chap.  861. 
Laws  of  1881),  and  so  was  exempt 
from  taxation  prior  to  the  passage 
of  the  amendatory  act  of  1889 
(Chap.  358,  Laws  of  1889),  which 
took  electric  light  companies  out 


of  the  exemption  clause;  that  the 
fact  that  the  corporation  was  not 
organized  under  the  General  Manu- 
facturing Act  did  not  affect  its 
character  as  a  manufacturing  cor- 
poration. People  ex  rel.  v. 
W&mple.  664 

ASSIGNMENT. 

1.  A  conveyance,  absolute  upon  its 
face,  may  be  shown  by  parol  or 
extrinsic  evidence  to  be  in  reality 
merely  a  security,  and  to  that  end 
it  is  not  essential  to  show  fraud  or 
mistake  in  the  inception  of  the  in- 
strument.   Barry  Y.  GolviUe.    802 

2.  Plaintiff,  being  the  owner  of  sev- 
eral letters  patent  for  certain  in- 
ventions, and  being  indebted  to 
defendants,  entered  into  a  contract 
with  them  by  which,  to  secure  the 
payment  of  that  indebtedness  and 
of  certain  advances  agreed  to  be 
made  by  them  to  him,  he  assigned 
to  them  two-thirds  of  his  interests 
in  said  letters  patent  and  the  in- 
vention covered  thereby,  the  said 
indebtedness  and  advances  to  be 
paid  out  of  plaintiff's  share  of  the 
profits  and  proceeds  of  sales  of  the 
patented  articles.  Defendants  had 
the  right  under  the  contract  to 
terminate  it  at  any  time,  they, 
however,  to  retain  their  interest 
until  they  were  fully  paid,  and 
upon  such  payment  they  agreed 
to  reassign.  In  an  action  to  com- 
pel a  reassignment  and  for  an  ac- 
counting, it  appeared  that  plain- 
tiff, before  the  termination  of  the 
contract,  executed  to  defendants, 
without  consideration,  a  deed,  by 
its  terms  conveying  to  them,  for  a 
nominal  consideration,  two-thirds 
of  his  interest  in  one  of  the  letters 
patent.  Held,  the  evidence  justi- 
fied a  finding  that  the  transfers, 
both  the  deed  and  the  assignment, 
were  intended  merely  as  security; 
and  tjiat  plaintiff  was  entitled  to 
a  reconveyance,  upon  payment 
being  made  to  defendants  as  speci- 
fied m  the  contr&ct.  Id, 


ASSIGNMENT  (EQUITABLE). 

1.  To  constitute  an  equitable  assign- 
ment there  must  be  a  purpose  to 
pass  a  present  interest;  this,  how- 
ever, may  be  absolute  or  qualified, 
t.  e.y  a  right  to  the  immediate  pos- 


692 


INDEX. 


session  and  enjoyment,  or  a  right 
to  such  enjoyment  postponed  until 
the  occurrence  of  some  future 
event.  It  may  also  be  made  sub- 
ject to  such  limitations,  conditions 
and  Qualifications  as  might  be  in- 
serted in  a  conveyance  or  assign- 
ment of  the  legal  ^estate  in  the 
same  subject.    Holmes  v.  Etans. 

140 

2.  Defendants  held  certain  claims 
which  were  doubtful  and  compli- 
cated, and  not  having  the  means 
to  defray  the  expenses  of  litiga- 
tions to  collect  them,  they  entered 
into  an  agreement  with  plaintiffs, 
a  firm  of  lawyers,  by  which  the 
latter  were  to  undertake  the  col- 
lection, they  to  *'  receive  upon  set- 
tlement or  recovery"  a  specified 
percentage  of  '*8uch  recovery  or 
settlement  in  kind . "  All  money  or 
property  received  to  be  divided 
between  the  parties  in  the  propor- 
tions specified;  defendants  reserv- 
ing the  right  to  substitute  a  cash 
compensation  for  a  compensation 
in  kmd.  A  settlement  proposed 
by  plaintiffs  not  being  approved  of 
by  defendants,  they  requested  de- 
fendants to  substitute  another  at- 
torney, stating,  however,  if  a  set- 
tlement was  made  upon  substan- 
tially the  same  terms  as  those 
rejected,  they  would  be  entitled  to 
the  agreed  compensation.  A  sub- 
stitution was  made  as  requested. 
Defendants  thereafter  effected  a 
settlement  of  the  claims.  In  an 
action  to  compel  the  performance 
of  the  agreement  by  the  delivery 
to  plaintiffs  of  the  specified  pro- 
portion of  the  property  received 
on  the  settlement,  /t«/d,  that  the 
agreement  amounted  to  an  equit- 
able assignment;  but  that,  having 
failed  to  render  the  services,  the 
agreement  to  perform  which  was 
the  consideration  for  and,  in  ef- 
fect, a  condition  of  the  assignment, 
their  equitable  right  was  thereby 
defeat(Kl;  that  their  withdrawal 
amounted  to  an  abandonment  of 
the  contract  and  a  forfeiture  of  all 
rights  under  it.  Id, 


ASSIGNMENT    (FOR   BENEFIT 
OF  CREDITORS). 

1.  The  provision  of  the  General  As- 
signment Act  (Chap.  466,  Laws  of 


1877.  as  amended  by  chap.  328, 
Laws  of  1884,  chap.  283,  Laws  of 
1886  and  chap.  503.  Laws  of  1887) 
invalidating  preferences  in  an  as- 
signment tot  the  benefit  of  cred- 
itors except  to  the  amount  of  one- 
third  the  net  value  of  the  assigned 
estate,  was  not  intended  to  and 
does  not  prevent  a  creditor  from 
obtaining  payment  of,  or  security 
and  thereby  a  preference  for,  his 
debt  even  from  an  insolvent  debtor, 
and  while  it  seems,  if  he  accepts 
such  a  security  with  knowledge 
that  the  debtor  intends  to  make  an 
assignment,  that  the  security  was 
executed  in  contemplation  thereof, 
and  that  it  will  result  in  a  viola- 
tion of  the  provision  of  the  act, 
the  security  will  be  void;  if  the 
creditor  accepts  it  in  ignorance  of 
any  such  existing  intent  on  the 
part  of  the  debtor,  the  provision 
does  not  apply,  and  the  security  is 
not  rendered  invalid  by  the  £ict 
that  the  debtor  does  thereafter 
execute  an  assignment.  Manning 
v.  Beck.  ^        1 

2.  Where  an  assignment  for  the  bene- 
fit of  creditors,  executed  by  the 
members  of  a  firm,  by  its  terms 
assigned  all  the  partnership  prop- 
erty and  the  individual  estate  of 
each  of  the  assignors,  and,  after 
preferring  certain  firm  creditors^ 
directed  the  assignee  with  the  resi- 
due to  pay  in  full  all  other  debts 
and  liabilities  of  the  assignors. 
*  •  together  or  respectively,"  and  if 
the  residue  was  insufficient,  to  ap- 
ply it  toward  such  payment  **  rata- 
bly and  in  proportion,"  and  it  ap- 
peared that  there  were  individual 
debts,  held,  that  the  assignment 
was  upon  its  face  fraudulent  and 
void  as  to  firm  creditors,  as  its  ef- 
fect was  in  one  contingency  to  de- 
vote part  of  the  partnership  prop- 
erty to  the  payment  of  individual 
debts  of  the  a88ifi:norB  before  pay- 
ment in  full  of  all  the  partnership 
debts;  also  that  it  was  not  vali- 
dated by  the  fact  that  the  assets 
were  insufficient  to  pay  the  pre- 
ferred debts.  Booss  v.  Marion,  5dS 


ATTORNEYS. 

A  life  insurance  association,  which 
proposed  to  issue  certificates  of 
membership   to   those  becoming 
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members,  with  a  statement  in  each 
certiticate  that  certain  sums  re- 
ceived thereon  should  be  paid  over 
to  a  trust  company,  as  a  safety  fund 
for  the  security  of  the  members,  to 
be  paid  out  by  the  trustee  in  the 
manner  specitied,  entered  into  a 
contract  with  the  trust  company, 
by  which  the  latter  agreed  to  re- 
ceive and  hold  this  fund  and  pay 
it  out  in  the  manner  and  for  the 
purposes  so  specified.  In  proceed- 
mgs  for  a  voluntary  dissolution  of 
the  corporation,  a  receiver  was  ap- 
pointed. The  trust  company,  in 
pursuanceof  a  Special  Term  order, 
made  without  notice  to  it,  paid 
over  the  fund  to  the  receiver.  The 
receiver  had,  in  good  faith  and 
under  the  direction  of  the  court, 
paid  out  a  portion  of  the  fund,  be- 
fore the  making  of  a  motion  for  an 
order  requiring  him  to  pay  it  back. 
Payments  were  so  made  by  him 
to  the  attorneys  in  the  dissolution 
proceedings  for  their  fees.  Held, 
that  an  oraer  was  proper  requiring 
said  attorneys  to  pay  back  to  the 
receiver  the  moneys  so  received  by 
them,  and  directing  him,  upon  re- 
ceipt thereof,  to  pay  them  over  to 
the  trust  company.  In  re  H.  P.  S. 
F.  Asm,  288 


ATTORNEY  AND  CLIENT. 

1.  Trustees  and,  t^  seems,  others  act- 
ing in  a  fiduciary  character,  are 
entitled  to  reasonable  allowances 
for  costs  and  expenses  incurred  in 
the  course  of  the  performance  of 
their  duties,  out  oi  a  fund  which 
has  been  secured  or  protected  by 
their  efiForts.  This  right  includes 
all  reasonable  fees  paid  attorneys 
and  counsel  for  services  in  litiga- 
tions successfully  prosecuted  for 
the  benefit  of  the  fund.  Woodruff 
V.  N,  r.,  L.  E.  d'W.  R  R.  Co.    27 

2.  Defendant  held  certain  claims 
which  were  doubtful  and  compli- 
cated, and  not  having  the  means 
to  defray  the  expenses  of  litiga- 
tion to  collect  them,  they  entered 
into  an  agreement  with  plaintiffs, 
a  firm  of  lawyers,  by  which  the 
latter  were  to' undertake  the  col- 
lection, they  to  *'  receive  upon  set- 
tlemenl  or  recovery"  a  specified 
percentage  of  "such  recovery  or 
settlement  in  kind."     All  money 


or  property  received  to  be  divided 
between  the  parties  in  the  propor- 
tions specified;  defendants  reserv- 
ing the  rif;ht  to  substitute  a  cash 
compensation  for  a  compensation 
in  ^ind.  A  settlement  proposed 
by  plaintiffs  not  being  approved 
of  by  defendants,  they  requested 
defendants  to  substitute  another 
attorney,  stating,  however,  if  a 
settlement  was  made  upon  sub- 
stantially the  same  terms  as  those 
rejected,  they  would  be  entitled  to 
the  agreed  compensation.  A  sub- 
stitution was  made  as  requested. 
Defendants  thereafter  effected  a 
settlemeitt  of  the  claims.  In  an 
action  to  compel  the  performance 
of  the  agreement  by  the  delivery 
to  plaintiffs  of  the  specified  pro- 
portion of  the  property  received 
on  the  settlement,  h^ld,  that  the 
agreement  amounted  to  an  equit- 
able assignment;  but  that,  having 
failed  to  render  the  services,  the 
agreement  to  perform  which  was 
the  c(msideration  for  and,  in  effect, 
a  condition  of  the  assignment, 
their  equitable  right  was  thereby 
defeated;  that  their  withdrawal 
amounted  to  an  abandonment  of 
the  contract  and  a  forfeiture  of  all 
rights  under  it.    Holmes  v.  Ecans. 

140 

8.  Plaintiff,  a  lawyer,  was  jointly 
interested  with  H.  who  was  not  a 
lawyer,  in  making  certain  collec- 
tions for  defendant;  he  also  con- 
ducted litigations  for  defendant 
not  connected  with  the  collections. 
In  an  action  to  recover  for  profes- 
sional services,  defendant  claimed 
that  under  an  arrangement  with 
H.  it  was  agreed  that  plaintiff's 
fees  were  to  be  contingent  upon  a 
recovery.  Held,  the  fact  that 
plaintiff  and  H.  were  jointly  in- 
terested in  making  collections  did 
not  authorize  the  latter  to  bind 
plaintiff  by  a  contract  for  hij  pro- 
fessional services  in  other  matters, 
and  it  having  been  found  that  11. 
had  no  authority  to  make  the  con- 
tract and  that  it  was  not  subse- 
quently ratified  by  plaintiff,  he 
was  entitled  to  recover.  Learitr 
V.  CM^.  660 


BANKRUPTCY. 

1.  A  judgment  recovered  on  an  in- 
debtedness incurred  by  defendant 


694 


INDEX. 


because  of  his  failure  to  pay  over  3, 
rents  collected  by  him  as  agent  is 
barred  by  his  discharge  in  bank- 
ruptcy.    Mulock  V.  Byrnes.         23 


8.  The  cause  of  action  in  such  a  case 
is  not  a  debt  created  by  defendant 
"while  acting  in  a  fiduciary 
capacity "  within  the  meaning  of 
the  provision  of  the  Banknipi  Act, 
declaring  that  such  a  debt  shall 
not  be  discharged  by  bankruptcy 
proceedings.     (U.  S.  R.  S.  §  5117.) 

Id. 

8.  *It  see?n$  said  provision  does  not 
apply  to  cases  of  implied,  but  only 
to  those  technical  trusts  which  are 
actually  and  expressly  constituted 
by  the  parties.  Id. 

4.  Where  the  owner  of  the  equity  of 
redemption  of  mortgaged  premises 
becomes  bankrupt  and  his  estate 
has  passed  into  the  hands  of  an  as- 
signee in  bankruptcy,  to  cut  off 
the  interest  of  the  latter  by  a  fore- 
closure of  the  mortgage,  he  must 
be  made  a  party  defendant  to  the 
foreclosure  suit  in  his  representa- 
tive or  official  capacity,  or  it  must 
appear  in  some  way  on  the  fiice  of 
the  proceedings  that  they  relate 
to  or  affect  the  bankrupt's  estate; 
the  fact  that  he  was  made  a  part^ 
individually  is  not  sufficient,  nor  is 
it  material  that  he  knew  the  fore- 
closure related  to  lands  owned  by 
the  bankrupt,  and  that  he  had  no 
interest  therein  save  as  assignee. 
Landon  v.  TowiisJiend.  166 


BILLS,   NOTES  AND  CHECKS. 

1.  Negotiable  paper,  transferred  as 
security  for  or  in  nominal  payment 
of  interest  to  accrue  upon  an  ante- 
cedent debt,  is  subject  to  all  the 
equities  existing  between  the 
original  parties  to  it  and  to  any 
defenses  which  w^ould  have  been 
available  to  the  maker  had  the 
paper  not  been  transferred.  Leslie 
V.  BaaaeU.  623 

S.  Where,  althoujp^h  there  was  a  good 
consideration  for  a  draft  when  it 
was  accepted,  but  subsequently 
such  consideration  entirely  failed, 
Jkdd,  that  the  failure  of  considera- 
tion was  a  good  defense  to  any 
action  upon  the  paper  brought  by 
the  transferee.  Id. 


The  American  Exchange,  a  bank- 
ing corporation,  in  pursuance  of  an 
agreement  with  B.  &  Co.  accepted 
a  draft  drawn  by  A.  &  Co.  for  the 
amount  of  goods  purchased  of  that 
firm  by  B.  &  Co.,  to  which  was 
attached  a  bill  of  lading  of  the 
goods,  running  in  the  name  of  B. 
&  Co.,  and  to  reimburse  it  drew 
upon  the  latter  firm  for  the  same 
amount,  with  commissions  added, 
payable  before  the  maturity  of 
the  draft  drawn  by  A.  &  Co.  Said 
draft  was  accepted  by  B.  &  Co., 
and  was  transferred  to  plaintiff, 
who  had  loaned  money  to  the  Ex- 
change as  a  securi^  for  or  a  con- 
ditional payment  oi  interest  to  ac- 
crue upon  her  loan.  Withih  two 
days  thereafter  the  Exchange  be- 
came insolvent  and  A.  &  Co.'s 
draft  was  never  paid.  In  an  action 
against  B.  &  Co.  upon  their  accept- 
ance, Jield,  that  plaintiff  was  not  a 
6emaj2(26  holder  for  value;  that  the 
consideration  having  failed  the 
Exchange  could  not  enforce  the 
draft,  nor  could  the  plaintiff,  who 
succeeded  to  its  rights,  and  so,  that 
the  action  was  not  maintiunable. 

Id, 


BOARD  OP  COUNTY  CAN- 
VASSERS, 

See  Election  (op  Officebs). 


BOARD  OF  STATE  CAN- 
VASSERS. 

See  Election  (of  Officers). 


BONA  FIDE  HOLDER 

The  American  Exchange,  a  banking 
corporation,  in  pursuance  ^f  an 
agreement  with  B.  &  Co.,  accepted 
a  draft  drawn  by  A.  &  Co.  for  the 
amount  of  goods  purchased  of  that 
firm  by  B.  &  Co.,  to  whijh  was  at- 
tached a  bill  of  lading  of  the  snoods, 
running  in  the  name  of  B.  &  Co., 
and  to  reimburse  it  drew  upon  the 
latter  firm  for  the  same  amount, 
with  commissions  added «  payable 
before  the  maturity  of  the  draft 
drawn  by  A.  &  Co.  Said  draft  was 
accepted  by  B.  &  Co.,  and  was 
transferred  to  plaintiff,  who  had 
loaned  money  to  the  Exchange  aa 
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security  for  or  a  conditional  pay- 
ment of  interest  to  accrue  upon 
her  loan.  Within  two  days  there- 
after tbe  Exchange  became  insol- 
vent and  A.  &  Co.'s  draft  was 
never  paid.  In  an  action  against 
B.  &  C^.  upon  their  acceptance, 
fields  that  plaintiff  was  not  a  bona 
fide  holder  for  value;  that  the  con- 
sideration having  failed,  the  Ex- 
change could  not  enforce  the  draft, 
nor  could  the  plaintiff,  who  suc- 
ceeded to  its  rights,  and  so,  that 
the  action  was  not  maintainable. 
LeAie  v.  BoMett.  523 


BOND. 

1.  The  execution  of  a  bond  to  a 
sheriff  indemnifying  him  against 
damages  resulting  from  an  unlaw- 
ful levy  and  sale  of  property  made 
by  him,  presumptively  establishes 
the  liability  of  the  obligors  as  prin- 
cipals for  the  original  tn^spass  com- 
mitted by  the  sheriff.  Dyett  v.  Hy- 
man.  851 

2.  Those  thus  connectetl  with  the 
original  wrong  are  jointly  and 
severally  liable  with  the  sheriff, 
and  it  is  no  defense,  in  an  action 
by  the  owner  of  the  property 
against  one  or  more  of  the  wrong- 
doers, to  show  that  others  were 
not  joined  as  defendants  who  are 
also  liable.  Id. 

8.  The  provisions  of  the  Code  of 
Civil  Procedure  (5^§  1421-1423). 
giving  the  indemnitors  the  ri^^ht 
to  be  substituted  in  such  an  action 
as  defendants  in  place  of  the  sher- 
iff, do  not  have  the  effect  to  limit 
the  liability  of  the  indemnitors  to 
the  amount  they  would  be  liable, 
in  an  action  by  the  sheriff,  upon 
their  bond,  and  in  no  way  affect 
or  vary  the  rights  of  the  injured 
party;  their  liability  to  him  rests 
wholly  upon  their  participation  in 
the  original  trespass.  Id. 


BURDEN  OF  PROOF. 

Plaintiff  contracted  to  sell  and  con- 
vey to  defendant  B.  certain  prem- 
ises, he  to  take  a  mortgage  thereon 
to  secure  part  of  the  purchase- 
monev.  B.  assigned  the  contract 
to  defendant  C.  to  whom  plaintiff 


conveyed  the  premises,  and  C.  sub- 
sequently conveyed  them  to  B.  At 
the  time  of  the  conveyance  a  street 
railroad  encroached  upon  the 
premises.  This  trespass  was  un- 
intentional and  grew  out  of  uncer- 
tainty as  to  the  lines  of  an  un- 
opened street.  B.  required  and 
plaintiff  executed  to  him  in  con- 
nection with  the  deed  a  covenant  to 
have  the  railroad  company  within 
thirty  days  execute  as  lessee  a  lease 
of  the  land  occupied  by  its  tracks 
or  to  have  them  removed;  also  to 
indemnify  B.  "  from  all  loss  or 
damage  which  may  arise  from 
the  encroachment  of  the  tracks, 
*  *  *  including  loss  of  profits 
in  any  future  transaction  in  respect 
to  said  lands."  Negotiations  were 
immediately  opened  with  the  com- 
pany for  a  lease  which  were  de- 
layed beyond  the  thirty  days,  the 
limitation  of  time,  however,  oaving 
been  waived  by  B.  The  tracks 
were  subsequently  removed,  but 
before  this  B.  contracted  to  sell 
said  lands  at  an  advance  of 
$86,000.  In  an  action  to  foreclose 
the  mortgage,  defendant  set  up  as 
a  counter-claim  the  covenant  and 
the  c(mtract  of  sale,  alleging  that 
his  vendee  upon  tender  of  a  deed, 
with  covenants  of  warranty,  of 
quiet  enjoyment  and  against  in- 
cumbrances, refuse<l  to  perform 
because  of  the  encroachment.  B. 
claimed  to  recover  the  $36,000  as 
damages  for  breach  of  the  cove- 
nant. Held;  that  the  burden  was 
upon  B.  of  showing  that  the  loss 
of  profits  was  cjiused  by  the  en- 
croachment: that  as  this  was 
simply  a  trespass  not  amounting 
to  an  eviction,  and  under  no  claim 
of  right,  the  covenants  inB.'sdeed 
were  not  broken  thereby,  and  it 
did  not  excu.se  his  vendee  from  per- 
formance of  his  contract,  and  so 
he  failed  to  show  a  loss  occasioned 
thereby;  also  that  B.  could  have 
removed  or  ended  the  encroach- 
ment.    Ilorton  V.  Baiur.  148 


CANALS. 

1.  The  provision  of  the  act  "to 
establish  and  maintain  a  water 
department  in  the  city  of  Syra- 
cuse" (§  18,  chap.  291,  Laws  of 
1889,  as  amendecl  by  chap.  314, 
Laws  of  1890),  which  authorizes 
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the  city  to  take  water  from 
Skaneateles  lake,  is  not  repug- 
nant to  the  constitutional  pro- 
vision (Art.  7,  t^  6)  which  pro- 
hibits the  legislature  from  selling, 
leasing  or  otherwise  disposing  of 
the  Erie  and  certain  other  canals; 
it  appearing  that,  while  the  lake 
had  been  appropriated  by  the  state 
"for  a  reservoir  and  feeder  to  the 
Erie  canal,"  the  wat^»r  accumu- 
lated therein  was  in  excess  of  that 
needed  for  canal  purposes;  that 
large  quantities  were  permitted 
to  flow  from  the  lake  which  were 
not  utilized  by  the  state,  much 
more  than  is  authorized  by  the  act 
to  be  taken  from  the  lake  for  city 
purposes,  and  that  the  act  only 
authorizes  the  taking  of  water  not 
required  for  the  use  of  the  canal ; 
the  provision  did  not  sell  or  au- 
thorize the  sale,  nor  did  it  lease 
the  waters  of  the  lake,  but  oper- 
ated merely  as  a  license  to  the  city 
to  take  water  not  needed  by  the 
state,  subject  to  the  paramount 
right  of  the  state  to  resume  it  at 
any  time.  Sweet  v.  City  of  Syra- 
ctme.  816 

2.  The  selling  or  leasing  to,  and  the 
use  by  riparian  owners  or  cities, 
of  so  much  of  the  waters  of  streams 
and  lakes  appropriated  as  feeders 
and  reservoirs  for  the  canals  as  is 
not  needed  for  the  use  of  the 
canals,  subject  to  the  paramount 
rights  of  the  state,  is  not  incon- 
sistent with  the  public  use,  and 
an  act  authorizing  it  is  not  in  con- 
flict with  said  provision.  Id. 

3.  So,  also,  the  legislature  may 
authorize  the  sale  of  state  property 
once  appropriated  and  used  for  the 
canals,  but  no  longer  required  for 
canal  purposes.  Id. 

4.  In  an  action  to  restrain  said  city, 
its  ofllcials  and  the  water  boaftl 
created  by  said  act,  from  carrying 
into  effect  or  exercising  the  powers 
conferred  by  it,  it  was  conceded 
that  neither'  the  original  act,  nor 
the  act  amending  the  same,  re- 
ceived the  vote  of  two-thirds  of 
the  members  elected  to  each  house, 
and  it  was  cHiimed  that  the  pro- 
vision of  the  act  al)ove  referred 
to  (^  18)  was  violative  of  the  pro- 
vi.sion  of  the  Constitution  (Art.  1, 
§  9),  declaring  that  the  assent  of 


two-thirds  of  the  members  elected 
to  each  branch  of  the  legislature 
shall  be  requisite  to  ever^'  bill  ap- 
propriating public  moneys  or 
property  for  local  or  private  pur- 
poses. Ileld^  untenable;  that  the 
state  never  acquired  the  ownership 
of  thfe  mass  of  water  in  the  lake, 
but  simply  the  right  to  the  use  of 
so  much  as  is  necessary  for  canal 
purposes;  and  that  the  condition 
of  the  grant  to  the  city  in  the  act 
was  such  that  no  property  right 
or  interest  which  the  state  owned 
was  transferred,  lost  or  impaired. 

Id. 

5.  Also  held,  that  conceding  the  state 
owned  the  soil  of  the  bed  of  the 
lake,  this  was  subject  to  every 
easement  and  servitude  necessary 
to  the  use  of  the  waters  by  other 
riparian  owners,  so  far  as  they  may 
be  entitled  to  use  the  same;  and 
that  a  use  of  the  soil  under  wat«r 
for  the  purpose  of  placing  a  pipe 
therein  was  no  invasion  of  any 
exclusive  property  right  the  state 
has  in  sucli  soil.  Id. 


CANANDAIGUA  (VILLAGE  OF). 

1.  Under  the  act  of  1854  (§1,  chap. 
352,  Laws  of  1854).  '*  enlarging  the 
powers  and  duties  of  the  trustees  *' 
of  the  village  of  C'anandaigua,  the 
jurisdiction  of  said  trustees  with 
respect  to  the  village  streets  and 
sidewalks  became  absolute,  like 
that  of  commissioners  of  high- 
ways; by  virtue  of  this  en]arge<l 
jurisdiction  they  were  invested 
with  general  powers  and  corre- 
sponding duties,  and  the  responsi- 
bility for  their  proper  performance 
devolved  upon  the  municipal  cor- 
poration as  such.  McSherry  v. 
Village  of  Cammdaigua.  612 

2.  Accordingly  held,  that  the  village 
was  liable  for  injuries  caused  b}- 
neglect  on  the  part  of  the  trusteed 
to  keep  a  sidewalk  in  repair.      Id. 

3.  The  neglect  complained  of  was  in 
not  repairing  a  defective  and 
unsafe  grating  in  a  sidewalk, 
through  which  plaintiff  fell  and 
was  injured,  it  appeared  that 
notice  of  the  dangerous  condition 
of  the  grating  had  been  given 
some  time  prior  to  the  accident  to 
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one  C,  who,  it  was  admitted, 
was  *  *  tiie  street  commissioner  of 
the  village,"  being  employed,  as 
the  evidence  showed,  to  superin- 
tend and  examine  the  streets  and 
sidewalks.  Htld,  that  notice  to 
him  was  sufficient  notice  to  the 
corporation.  Id. 


CASES     REVERSED,     DISTIN- 
GUISHED,   ETC. 

Berger  v.  Varrelmann  (127  N.  Y. 
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Manning  v.  Beck.  7 
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14 
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52 
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/>.,  Z.  &  W.  R.  R.  Ch.  54 
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66 
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Chapman  v.  McCormick  (86  N.  Y. 
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Baldirin  v.  (7tfa*2/w  (10  Wend.  169), 
distinguished.  Am.  Bk.  Note  Co. 
V.  N.  Ir.  E.  R.  R.  Co.  266 
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Hun  1),  disapproved.  Am.  Bk. 
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ay.  569 

Francis  v.  SchrjfUh>j)f(r)S  N.  Y.  152), 
distinguished  and  questioned. 
Bfhm  V.  M.  E.  R.  Co.  596 

Plank  V.  N  Y.  C  dt  H.  R.  R.  R. 
Co.  (60  N.  Y.  607),  distinguished. 
Finn  f  II  v.  1).,  L.  dW.  R.  Col    674 
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CAUSE  OF  ACTION. 

A  cause  of  action  agaiust  a  wrong- 
doer is  a  right  of  property,  and 
can  be  taken  from  I  he  owner  only 
by  process  of  law.  iJyett  v.  lip- 
man.  3/>l 


CEMETERY  ASSOCIATIONS. 

1.  The  lands  of  a  cemetery  associa- 
tion, organized  under  the  act  of 
1847  (Chap.  188,  Laws  of  1847), 
by  virtue  of  the  provision  thereof 
(§  10),  which  declares  that  the 
cemetery  lands  and  property  of 
any  association  formed  under  the 
act  shall  be  exempt  from  taxation, 
are  exempt  from  the  moment  they 
are  acquired  by  the  association, 
and  continue  exempt  so  long  as 
the  corporation  exists,  although 
no  dead  body  is  buried  therein,  and 
although  by  a  valid  ordinance, 
passed  after  its  incorporation  by  a 
municipality  within  whose  limits 
its  lands  lie,  the  burial  of  the  dead 
therein  is  forbidden.  People  ex  vel. 
V.  Pratt.  68 

2.  Under  the  proyisions  of  the  charter 
of  the  city  of  Rochester  (§  40, 
chap.  14,  Laws  of  1880),  giving  to 
the  common  council  power  "  to 
make,  modify  and  repeal  ordi- 
nances and  by-laws  to  regulate  the 
burial  of  the  dead,''  that  body  has 
power  to  forbid  by  ordinance  the 
burial  of  the  dead  in  lands  of  a 
cemetery  association  within  the 
city  limits;  and  this,  although  at 
the  time  tlie  association  took  the 
conveyance  of  its  lands,  it  was  law- 
ful to  use  them  for  cemetery  pur- 
poses. Jd. 

3.  Such  an  ordinance  is  a  police  regu- 
lation which  the  legislature  may 
authorize  the  common  council  to 
pass.  Id. 

4.  The  consent  of  said  city  is  not  es- 
sential to  the  incorporation  of  a 
cemetery  association  under  said 
act,  havmg  for  its  objects  the  pur- 
chase of  lands  for  the  establish- 
ment of  a  cemetery  within  the  city 
limits.  Id, 

5.  Nor  is  the  assent  of  the  supervis- 
ors of  the  county  of  Monroe  neces- 
sarv.  Id. 


6.  The  various  acts  amendatory  of 
stiid  act  of  1847  (Chap.  280,  Laws 
of  1852:  chap.  288.  Laws  of  1854; 
chap.  154,  Laws  of  1871,  and  chap. 
389,  Laws  of  1889),  which  forbid 
the  incorporation  of  such  associa- 
tions in  certain  counties  named, 
without  the  assent  of  theur  respec- 
tive boards  of  supervisors,  apply 
only  to  the  counties  named.      Id. 

7.  The  exemption  from  taxation 
given  by  said  act  of  1847,  is  not 
affected  by  the  amendment  thereto 
of  1869  (Chap»  708,  Laws  of  1889). 

Id. 

8.  Nor  is  such  exemption  affected 
by  the  act  of  1879,  in  relation  to 
lands  used  for  cemetery  purposes 
(Chap.  310,  Laws  of  1879);  that  act 
relates  to  cemeteries  other  than 
those  established  under  the  act  of 
1847.  Id. 

9.  Accordingly,  litld,  where  a  ceme- 
tery association,  incorporated 
under  said  act  of  1847,  had  pur- 
chased lands  for  cemetery  pur- 
poses with  the  limits  of  said  city, 
and  under  the  city  ordinaiices  then 
existing,  the  burial  of  the  dead 
therein  was  permitted,  but  there- 
after an  ordinance  was  passed  pro- 
hibiting such  burial,  that  although 
the  ordinance  was  valid  and  no 
burials  could  be  made  in  said  lands 
while  it  remained  in  force,  an  as- 
sessment of  said  lands  for  the  pur- 
poses of  taxation  was  illegal.    Id. 

10.  It  seems,  in  case  the  association 
fails  to  procure  a  repefd  of  the  or- 
dinance, it  may  apply  for  a  volun- 
tary dissolution,  and  upon  disso- 
lution dispose  of  ita  lands  ip  the 
manner  provided  for  in  such  ( use, 
or  in  case  it  shall  refuse  to  make 

^the  application,  the  attorney -gen- 
'eral  may,  after  it  has  suspended 
its  lawful  business  for  a  year,  in- 
stitute an  action  in  behalf  of  the 
people  for  its  dissolution.  Id. 


CERTIORARL 

1.  The  relator,  a  domestic  corpora- 
tion, organized  under  the  General 
Manufacturing  Act  (Chap.  40, 
Laws  of  1848),  is  engaged  in  the 
business  of  producing  electricity 
and  supplying  the  same  to  cus- 
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tomers  for  lighting  purposes.  In 
proceedings  Uy  review  by  certiorari 
a  decision  of  the  comptroller  hold- 
ing the  relator  liable  to  pay  taxes 
and  penalties  imposed  by  the  act 
of  1880,  providing  for  the  assess- 
ment and  payment  of  taxes  by 
certain  corporations  (Chap.  542, 
Laws  of  1880),  and  the  act  of  1881 
amending  the  same  (Chap.  361, 
Laws  of  1881),  ?ield,  that  it  was  a 
manufacturing  corporation  within 
the  meaning  of  ttie  provision  of 
said  act  exempting  such  corpora- 
tions, and  so  wa^  exempt  from 
taxation  until  the  passage  of  the 
amendatory  act  of  1880  (Chap.  353, 
Laws  of  1889),  which  took  electric 
light  companies  out  of  the  exemp- 
tion clause.  People  ex  rd.  v. 
WempU.  543 

2.  The  decision  was  made  by  the 
comptroller  upon  application  of 
the  relator,  under  the  amendatory 
act  of  1889  (Chap.  463,  Laws  of 
1889),  which  authorizes  the  comp- 
troller to  revise  and  readjust  any 
account  for  taxes  settled  by  any 
corporation .  The  account  against 
the  relator  was  settled  by  the 
comptroller  July  8,  1889,  imme- 
diate notice  of  the  assessment  was 
given  to  it,  and,  after  the  expira- 
tion of  thirty  days,  no  proceedings 
having  been  taken  to  review  the 
same,  as  provided  by  said  act  of 
1881  (§  17),  as  amended  in  1885 
(Chap.  501,  Laws  of  1885),  the 
comptroller  issued  his  warrant  for 
the  collection  of  the  tax.  It  was 
claimed  on  behalf  of  the  defend- 
ant that  the  relator  had,  by  the 
delaj',  lost  his  right  of  review  by 
certiorari.    Held,  untenable.     Id. 

3.  The  relator,  up  to  the  time  the 
tax  was  so  settled  and  adjusted  in 
1889,  had  made  no  reports  and 
paid  no  taxes.  It  was  claimed  by 
defendant  that  the  relator  had 
another  remedy,  that  is,  by  appeal 
from  the  determination  of  the 
comptroller  to  a  board  constituteci 
for  that  purpose  by  the  act  of  1881 
(^  1),  and  so  that  under  the  pro- 
vision of  the  Code  of  Civil  Fro- 
cedure  (§  2122),  which  provides 
that,  except  when  otherwise  pre- 
scribed by  statute,  a  writ  of  cer- 
tiorari may  not  be  issued  to  review 
any  determination  which  can  be 
adequately  reviewwl  upon  appeal, 


to  any  body  or  officer.  ITekl,  un- 
tenable; that  the  said  provision 
for  appeal  did  not  apply  to  a  case 
where  the  corporation  claiming  it 
was  not  subject  to  any  tax  what- 
ever, and  had  ma<le  no  report,  but 
simply  to  cases  where  reports  hav- 
ing been  made,  the  comptroller, 
not  satisfied  tiierewith,  has  pro- 
ceeded to  make  a  valuation  of  his 
own,  and  settled  an  account 
against  the  corporation  on  that 
valuation;  that  the  valuation  and 
determination  in  question  was 
made,  not  under  the  section  of 
said  act  containing  said  provision 
for  appeal,  but  under  a  section 
(§  12)  added  by  the  amendatory 
act  of  1882  (Chap.  151,  Laws  of 
1882),  as  amended  in  1885  (Chap. 
501,  Laws  of  1885);  and  so  that,  as 
by  the  act  of  1889,  under  which 
the  application  was  made  {%  20), 
express  provision  is  made  for  re- 
view  by  certiorari  of  the  action  of 
the  comptroller,  the  relator  was 
entitled  to  the  writ.  Id. 


CHAMPERTY. 

It  eeems  a  violation  of  the  statute 
against  champerty  can  only' be  es- 
tablished by  showing  a  possession 
under  some  specific  title  adverse 
to  that  of  the  grantor  in  the  deed 
in  question.  Am,  B,  N,  Co.  v.  N. 
Y.  E.  R.  R.  Co.  252 


CODE  OF  PROCEDURE. 
§  167.     Clawn  v.  Baldwin. 


183 
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C03miSSI0NERS  OF  LAND 
OFFICE. 

1.  The  power  to  convey  lands  under 
water  of  navigable  waters  confer- 
red upon  the  commissioners  of  the 
,  land  office  (1  R.  S.  208,  §  67,  as 
amended  by  chap.  283,  Laws  of 
1850)  only  authorizes  a  conveyance 
to  the  owners  of  the  adjoining 
upland;  the  right  or  privilege  to 
apply  for  and  receive  the  convey- 
ance is  appurtenant  to  the  upland 
and  vests  in  the  owner  thereof  and 
can  never  exist  severed  from  such 
o^Tiership.  B.  Mfg,  Co.  v.  B. 
Sons  Iron  Works.  J  55 

S.  The  declaration  in  the  act  of  1850 
(Chap.  283)  that  a  grant  of  land 
under  water  made  to  any  person 
otlier  than  the  owner  of  the  up- 
land shall  be  void,  is  to  be  con- 
stnied  as  subject  to  the  settled  rule 
that  where  evidence  d^  liors  the 
patent  is  requisite  to  establish  its 
uivalidity,  it  can  be  avoided  only 
in  a  direct  proceeding  to  review 
the  action  of  the  commissioners, 
or  by  action  in  equity  to  vacate 
the  patent.  Id. 


COMMON  CARRIERS. 

While  a  common  carrier  of  passen- 
gers, by  his  contract  of  transporta- 
tion, undertakes  to  protect  the 
passenger  against  any  injury  aris- 
ing from  the  negligence  or  willful 
misconduct  of  its  servants  when 
engaged  in  the  performance  of 
their  duties,  to  warrant  a  recovery 
of  damages  alleged  to  have  been 
<'aused  by  a  breach  of  the  under- 
taking, the  negligence  or  willful 
misconduct  must  not  only  be 
sliown.  but  it  must  also  appear 
that  the  servant  was  acting  at  the 


time  in  the  course  of  his  employ- 
ment. (Earl  and  Fench,  JJ.. 
dissenting.)  Mulligan  v.  N.  T.  <fe 
22.  B.  B.  Co,  506 

See  Railboaj)  Corfobations. 


CONSIDERATION. 

Where  there  was  a  good  considera- 
tion for  a  draft  when  it  was  ac- 
cepted, but  subsequently  such  con- 
sideration entirely  failed,  A«W,  that 
the  failure  of  consideration  was  a 
good  defense  to  any  action  upon 
the  paper  brought  by  one  to  whom 
it  was  transferred  as  security  for 
an  antecedent  debt.  Leelie  v.  Bas- 
sett,  523 

CONSTITUTION. 

1.  It  seems,  the  word  *'  dues"  in  the 
provision  of  the  State  Constitu- 
tion (§  2,  art.  8)  providing  that 
' '  dues  from  corporations  shall  be 
secured  by  such  individual  liabil- 
ity of  the  corporators  *  ♦  ♦ 
as  may  be  prescribed  by  law" 
does  not  include  **  dues  "  to  direct- 
ors.    MeDowall  v.  SheeJian.       200 

2.  The  provision  of  the  State  Consti- 
tution declaring  that:  **  The  trial 
by  juiT  in  all  cases  in  which  it  has 
heretofore  been  used,  shall  remain 
inviolate  forever  "  (^  2,  art.  1),  does 
not  apply  to  the  trial  of  issues  of 
fact  in  an  equity  action;  and  this, 
although  as  incidental  io  the 
equitable  relief  sought,  a  money 
judgment  is  asked  for  and  issues 
of  fact  are  presented  which  might 
be  the  basis  of  an  action  at  law. 
Lyru^  V.  Met.  E.  B.  Co.  274 

3.  In  construing  a  provision  of  the 
Constitution,  its  history  and  the 
conditions  and  circumstances  at- 
tending its  adoption  must  be  kept 
in  view,  and  the  effect  of  subse- 
quent amendments  are  to  be  de- 
termined by  the  same  rules  appli- 
cable to  the  interpretation  of 
statutes.  Svceei  v.  City  qf  Syra- 
cuse. 316 

4.  The  right  to  vote,  secured  to  the 
citizen  by  the  Constitution,  must 
be  exerciseii  in  the  manner  and  sub- 
ject to  the  regulations,  as  to  time 
and  method,  lawfully  prescribed 
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by  the  le^slature.     People  ex  ret. 
Nichols  Y.  Bd.  County  CanfiOMers. 

CONSTITUTIONAL  LAW. 

1.  The  legislature,  by  virtue  of  its 
general  control  over  public  streets 
and  highways,  has  power  to  au- 
thorize structures  in  the  streets 
for  the  convenience  of  business, 
which,  without  such  authority 
and  under  the  common  law,  would 
be  held  to  be  encroachments  and 
obstructions.    Hoeyy.  Qilroy.  182 

2.  This  power  it  may  delegate  %o  the 
governing  body  in  amumcipal  cor- 
poration. Id. 

3.  While  the  legislature  may  fix  the 
agmgate  amount  of  a  local  tax 
and  the  area  of  assessment  upon 
which  it  shall  be  imposed,  as  in  so 
doing  it  determines  a  public  ques- 
tion upon  considerations  of  public 
interest  and  welfare,  it  cannot  pro- 
vide for  the  apportionment  of  the 
tax  among  the  persons  assessed, 
without  also  providing  for  notice 
or  a  hearing  on  the  part  of  the  tax- 
payer, as  thereby  a  personal  liabil- 
ity and  a  lien  upon  his  property 
are  initiated  in  relation  to  which 
he  has  a  right  to  be  heard.  In  re 
Trustees  Union  College.  808 

4.  The  legislature  cannot  validate  an 
act,  invalid  because  it  provides  for 
the  apportionment  of  such  a  tax 
without  notice,  by  simply  re-enact- 
ing the  act.  Id. 

5.  Accordingly  held,  that  the  provis- 
ions of  the  charter  of  Long  Island 
City,  in  reference  to  its  water  sup- 
ply (Tit.  10,  chap.  461,  Laws  of 
1871),  which  provide  for  the  appor- 
tionment ana  assessment  of  water- 
rates  upon  lots,  without  giving  to 
the  owners  or  occupants  an  oppor- 
tunity for  a  hearing,  were  uncon- 
stitutional, and  that  assessments 
made  under  it  were  void.  Id. 

6.  Also  held,  that  assessments  made 
under  said  charter  were  not  vali- 
dated by  the  acts  of  1882  (Chap. 
383,  Laws  of  1882),  or  of  1886 
(Chap.  656,  Laws  of  1886).         Id. 

7.  Every  presumption  is  in  favor  of 
the  constitutionality  of  a  statute, 


and  to  justify  the  court  in  pro- 
nouncing it  an  unauthorized  ex- 
pression of  the  legislative  will. 
It  must  be  made  to  appear  that, 
when  fairly  and  reasonably  con- 
strued, it  is  in  clear  and  substantial 
conflict  with  some  provision  of  the 
Constitution.  If  the  act  and  the 
Constitution  can  reasonably  be  so 
construed  as  to  enable  both  to 
stand,  it  is  the  duty  of  the  court 
to  give  them  that  construction. 
SficeetN,  City  of  Syracuse.  316 

8.  That  portion  of  the  provision  of 
the  State  Constitution,  limiting 
the  power  of  municipalities  to 
create  debts  (Art.  8,  §  11),  which 
declares  that  the  term  of  bonds 
issued  by  certain  cities  to  provide 
for  a  water  supply,  ''shall  not 
exceed  twenty  y^ears,"  and  requires 
that  ''a  sinking  fund  shall  be 
created  on  the  issuing  of  the  said 
bonds,  for  their  redemption,"  ap- 
plies only  to  cities  with  a  popula- 
tion exceeding  100,000.  Id, 

9.  It  seems,  the  only  restriction  im- 
posed by  said  provision  upon  the 
power  of  the  legislature  to  author- 
ize cities  not  containing  a  popula- 
tion exceeding  100,000  to  incur 
indebtedness  is  that  none  shall  be 
incurred,  except  for  city  purposes. 

Id. 

10.  Accordingly  held,  that  the  pro- 
vision of  the  act  "  to  establish  and 
maintain  a  water  department  in 
the  city  of  Syracuse  "  (§  18,  chap. 
291,  Laws  of  1889,  as  amended  by 
chap.  314,  Laws  of  1890),  which 
authorizes  the  issuing  of  city 
bonds,  payable  July  1,  1920,  to 
defray  the  expenses  of  the  work, 
and  which  makes  no  provision  for 

•  a  sinking  fund,  was  not  violative 
of  said  constitutional  provision; 
it  appearing  that  the  city  con- 
tained less  than  th^  specified  num- 
ber of  inhabitants.  Id. 

11.  Also  hsld,  that  said  act  does  not 
offend  against  the  constitutional 
provision  (Art.  8,  §  16),  prov\pling 
that  no  local  or  private  bill  shall 
embrace  more  than  one  subject  and 
requiring  that  to  be  expressed  in 
the  title;  that  under  the  title  given, 
the  legislature  could  properly^  in- 
sert not  only  every  provision 
necessary  for  the  organization  of  a 
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water  department,  but  also  pro- 
visons  conferrinff  power  upon  that 
body  to  supply  tie  city  with  water. 

Id. 

12.  Also  held  that  the  provision  of 
said  act  (§  18),  authorizing  the  city 
to  take  water  from  Sl^neateles 
lake,  is  not  repugnant  to  the  con- 
stitutional provision  (Art.  7,  §  6) 
which  prohibits  the  legislature 
from  selling,  leasing  or  otherwise 
disposing  of  the  Erie  and  certain 
other  canals;  it  appearing  that, 
while  the  lake  had  been  appropri- 
ated by  the  state  **for  a  reservoir 
and  feeder  to  the  Erie  canal,'*  the 
water  accumulated  therein  was  in 
excess  of  that  needed  for  canal 
purposes;  that  large  quantities 
were  permitted  to  flow  from  the 
lake  which  were  not  iitilized  bj 
the'   state,    much    more    than    is 

.  authorized  by  the  act  to  be  taken 
from  the  lake  for  city  purposes, 
and  that  the  act  only  authorizes 
the  taking  of  water  not  required 
for  the  use  of  the  canal;  that  the 
provision  did  not  sell  or  authorize 
the  sale,  nor  did  it  lease  the  waters 
of  the  lake,  but  operated  merely 
as  a  license  to  the  city  to  take 
•water  not  needed  by  the  state,  sub- 
ject to  the  paramount  right  of  the 
state  to  resume  it  at  any  time.    Id. 

13.  Also  held,  that,  conceding  that 
said  provision,  as  contained  in  the 
original  act  of  1889,  was  invalid, 
it  did  not  render  the  whole  act 
void;  and  that  after  the  provision 
was  amended  in  1890,  and  thus  ren- 
dered valid,  nothing  stood  in  the 
way  of  the  full  operation  of  the 
entire  act.  Id. 

14.  Also  held,  that  even  if  the  whole 
act  was  rendered  invalid  by  the  ih- 
validity  of  said  provision,  after 
the  amendment  had  cured  the  de- 
fect and  validated  the  provision, 
the  act  was  to  be  construed  as  if 
the  amendment  liad  been  a  part  of 
it  originally,  and  so,  as  containing 
no  provision  obnoxious  to  the  con- 
stitutional objection.  Id. 

15.  It  se^ms  that  the  meaning  of  the 
last-named  constitutional  pro- 
vision is  that  neither  the  canals,  as 
highways  of  commerce,  nor  other 
property  owned  by  the  state,  con- 
nected with  the  canals  and  actually 


essential  to  their  operation  and 
maintenance,  shall  be  sold  or 
leased.  Id, 

16.  The  selling  or  leasing  to,  and  the 
use  by  riparian  owners  or  cities,  of 
so  much  of  the  waters  of  streams 
and  lakes  appropriated  as  feeders 
and  reservoirs  for  the  canals  as  is 
not  needed  for  the  use  of  canals, 
subject  to  the  paramount  rights  of 
the  state,  is  not  inconsistent  with 
the  public  use,  and  an  act  author- 
izing it  is  not  in  conflict  with  said 
provision.  Id. 

17.  So,  also,  the  legislature  may 
authorize  the  sale  of  state  prop- 
erty once  appropriated  and  used 
for  the  canals,  but  no  longer  re- 
quired for  canal  purposes.         Id. 

18.  In  an  action  to  restrain  said  city, 
its  bflicials  and  the  water  board 
created  by  said  act,  from  carrying 
into  effect  orexercising  the  powers 
conferred  by  it,  it  was  conceded 
that  neither  the  ori  ^inal  act  nor 
the  act  amending  the  same,  re- 
ceived the  vote  of  two-thirds  of  the 
members  elected  to  each  house, 
and  it  was  claimed  that  the  pro- 
vision of  the  act  above  refened  to 
(^  18)  was  violative  of  the  pro- 
vision of  the  Constitution  (Art.  1 . 
§  9),  declaring  that  the  assent  of 
two-thirds  of  the  members  elected 
to  each  branch  of  the  legislature 
shall  be  requisite  to  every  bill  ap- 
propriating public  moneys  or 
property  for  local  or  private  pur- 
poses. Held,  untenable;  that  the 
state  never  acquired  the  owner- 
ship of  the  mass  of  water  in  the 
lake,  but  simply  the  right  to  the 
use  of  so  much  as  is  necessary  for 
canal  purposes;  and  that  the  con- 
dition of  the  grant  to  the  city  in 
the  act  was  such  that  no  property 
right  or  interest  which  the  state 
owned  was  transferred,  lost  or  im- 
paired. #  Id. 


n 


19.  Also  hdd,  that  the  word  "  appro- 
priating," as  used  in  said  last- 
named  constitutional  provision, 
refers  to  a  transfer  of  public  prop- 
erty as  a  gift  or  gratuity,  not  to  a 
transfer,  for  an  equivalent;  and 
that  by  the  arrangement  contem- 
plated by  the  act,  the  state  receiv^ 
an  equivalent  for  the  rieht 
granted.  Id. 
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20.  While  it  is  competent  for  the  leg- 
islature, in  an  act  providing  for 
the  consolidation  of  domestic  cor- 
porations, to  declare  what  shall  be 
the  status  of  the  corporations  avail- 
ing themselves  of  its  provisions, 
and  also  of  the  consolidated  com- 
panies, it  has  no  power  to  author- 
ize the  consolidation  of  domestic 
corporations  with  those  of  another 
state,  without  the  consent  of  the 
legislature  of  that  state,  in  such 
manner  as  to  vest,  in  case  of  such 
a  consolidation,  the  franchises, 
rights  and  property  of  the  foreign 
corporation  in  the  consolidated 
company,  or  to  authorize  anr 
change  or  conversion  of  the  stock 
of  the  constituent  corporations  into 
the  stock  of  the  consolidated  com- 
pany, or  to  confer  any  exclusive 
authority  for  their  consolidation. 
People  V.  K  F.,  C.  <fc  St  L.  R,  R 
Co.  474 

CONTRACT. 

1.  B.,  plaintiff's  husband,  and  one 
W.,  entered  into  a  contract  with 
defendant  for  the  purchase  of  a 
farm  by  them  of  him  for  $5,092.52, 
"and  other  stipulations  and  pay- 
ments heretofore  made  and  to  be 
performed;"  these  were  not  set 
forth.  Indorsed  upon  the  con- 
tract, however,  was  an  agreement 
by  the  vendees  to  pay  defendant 
in  addition  to  said  sum,  $2,000, 
and  int-erest,  "secured  in  part" 
by  a  deed  from  B.  and  wife  of 
certain  lots  belonging  to  her,  said 
$2,000  to  be  paid  to  McL.  prior  to 
the  execution  of  a  deed  by  him  to 
his  vendees,  and  on  a  sale  by  McL. 
of  the  lots  conveyed,  the  avails, 
after  paying  expenses,  were  to  be 
applied  on  said  $2,000.  McL.  sub- 
sequently conveyed  the  farm  to  the 
wife  of  W .  for  a  new  consideration 
agreed  upon  between  them,  and 
without  the  knowledge  or  consent 
of  B.  or  his  wife.  In  an  action 
to  compel  defendant  to  reconvey 
said  lots  to  plaintiff,  and  to  pay 
her  the  rents  received,  held,  that 
the  deed  from  B.  and  wife  was 
given  as  collateral  security,  and  so, 
was  in  effect  a  mortgage,  and  as 
it  appeared  that  the  debt  it  was 
given  to  secure  no  longer  existed, 
plaintiff,  in  the  absence  of  other 
proof,  was  entitled  to  the  relief 
aought.     Blassy  v.  McLean,         44 


2.  In  an  action  upon  a  contract,  by 
which  defendant  agreed  to  pay 
half  the  expense  of  building  a 
party -wall,  it  appeared  that  plain- 
tiff built  flues  in  the  wall  which 
encroached  upon  defendant's  half. 

>  Plaintiff's  counsel  called  as  a  wit- 
ness an  architect  and  asked  him 
if  it  was  customary  to  build  flues 
in  part  j-walls.  This  was  objected 
to  ;  said  counsel  stated  that  he  de- 
sired to  show  it  was  a  proper 
thing  to  put  a  flue  in  a  party- 
wall.  The  court  sustained  the  ob- 
jection. £[eld,  error.  Hammann 
V.  J&rdan.  61 

8.  It  was  proved  that  to  correct  the 
defect  caused  by  the  flues  and  to 
give  defendant  substantially  a 
similar  use  of  the  wall  as  that  en- 
joyed by  plaintiff,  would  cost 
from  $128  to  $130.  Held,  that  t^e 
question  as  to  whether  there  was 
such  a  substantial  failure  to  com- 
ply with  the  agreement  as  would 
not  authorize  a  deduction  of  the 
cost  of  curing  the  defect  and  grant 
judgment  for  the  balance,  was  one 
of  fact  for  the  jury.  Id. 

4.  To  prove  that  the  encroachment 
of  the  flues  on  defendant's  land 
was  not  willful,  plaintiff,  as  a  wit- 
ness in  his  own  behalf,  was  asked 
whether  he  intended  to  have  the 
wall  built  correctly  with  regard  to 
the  flues.  This  was  objected  to 
and  excluded.  Held,  error;  that 
it  was  competent  for  plaintiff  to 
show  that  he  did  not  encroach 
intentionally  upon  defendant's 
premises.  Id. 

5.  Defendant  claimed  and  some  of 
his  witnesses  testified  that  the  wall 
was  not  capable  of  a  substantially 
similar  use  by  him  as  by  plaintiff, 
and  one  of  them  swore  that  there 
should  have  been  a  four-inch  par- 
tition line  between  the  flues  in  or- 
der to  give  'defendant  the  same 
opportunity  of  using  the  wall  as 
plaintiff.  There  was  proof  that 
defendant  could  obtain  such  oppor- 
tunity by  expending  a  certain 
amount  for  a  chimney  breast.  A 
motion  for  a  nonsuit  was  granted. 
Held,  error;  that  assuming  ^t  to  be 
a  condition  precedent  to  a  recovery 
that  an  opportunity  for  a  substan- 
tially similar  use  should  exist,  the 
questions  as  to  what  would  amount 
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to  a  substantially  similar  use  and 
whether,  after  aeductinf  the  ex- 
pense incurred  by  defendant  for  a 
chimney  breast,  plaintiff  should 
have  judgment  for  the  balance  of 
his  claim  were  questions  of  fact 
for  the  jury.  Id. 

6.  Also  Jicld^  that  if  defendant  suf- 
fered any  further  damage  by  rea- 
son of  plaintiff's  encroachment, 
in  the  way  of  being  compelled  to 
use  some  portion  of  his  lot  for  an 
additional  wall,  the  amount  of 
such  damage  would  be  for  the 
jury  to  determine,  and  they 
should,  if  the  amount  is  not  so 
great  as  to  show  a  substantial  de- 
parture from  the  contract,  deduct 
the  same  from  the  recovery  other- 
wise allowable.  Id. 

7.  It  seems  if  the  amount  of  damages 
is  of  so  substantial  a  nature  as  to 
cause  the  jury  to  coc elude  that 
the  encroachment  itself,  whether 
innocent  or  willful,  was  a  substan- 
tial departure  from  the  contract, 
the  verdict  should  be  for  the  de 
fendant.  Id. 

8.  It  appeared  that  plaintiff  in  build- 
ing the  wall  left  openings  for 
windows.  Plaintiff  proved  that 
defendant  saw  these  openings 
when  the  wall  was  being  built  arid 
consented  thereto.  Held,  that  de- 
fendant could  not  thereafter 
change  his  mind  and  claim  that 
the  insertion  of  the  windows  was 
a  violation  of  the  agreement.    Id. 

9.  P.,  a  merchant  doing  business  in 
New  York,  and  St.  A.,  a  merchant 
in  France,  entered  into  a  contract 
which,  after  reciting  that  D.,  the 
owner  and  packer  of  a  certain 
brand  of  sardines  was  willing  to 
give  them  the  monopoly  thereof, 
stated  tlie  agreement  of  the  parties 
to  be  that  they  were  to  advance 
eighty  per  cent  of  Tcost  of  each  in- 
voice as  forwarded  from  the  fac- 
tories; each  to  advance  one-half; 
the  sardines  to  be  shipped  to  P. 
and  sold,  and  the  net  profits  to  be 
divided  equally  between  the  parties 
and  D.  In  pursuance  of  the  con- 
tract, sardines  were  shipped  to  P. , 
who  borrowed  of  plaintiffs,  a  firm 
of    bankers,    the    forty   per   cent 

,  agreed  to  be  advanced  by  him.    P. 
failed  and  made  an  assignment  for 


the  benefit  of  creditors.  D.  as- 
signed his  interest  to  St.  A.  Vari- 
ous creditors  of  P.  brought  actions 
against  him,  and  upon  attach- 
ments issued  therein  the  sardines 
so  sent  were  levied  upon,  as  were 
also  accounts  for  sardmes  sold.  la 
an  action  to  enforce  an  alleged 
banker's  lien  for  the  advances  so 
made  to  P.,  a  receiver  was  ap- 
pointed, to  whom  was  paid  the  pro- 
ceeds of  collection  of  accounts  and. 
of  sales  of  the  goods.  Held,  that 
the  contract  did  not  import  to  be  a 
sale,  but  a  joint  enterprise:  that 
St.  A.  had  in  equity  a  title  to  the 
•  goods  or  their  proceeds  superior 
to  that  of  the  individual  creditors 
of  P. ,  and  that  this  equity  attached 
to  the  funds  in  the  receiver's 
hands.    Drexel  v.  Peaw.  96 

10.  Defendants  held  certain  claims 
which  were  doubtful  and  compli- 
cated, and  not  having  the  means 
to  defray  the  expenses  of  litiga- 
tions to  collect  them,  they  enter«i 
into  an  agreement  with  plaintiffs, 
a  firm  of  lawyers,  bv  which  the 
latter  were  to  undertake  the  collec- 
tion, they  to  "receive  upon  settle- 
ment or  recovery  "  a  specified  per- 
centage of  * '  such  recovery  or  set- 
tlement in  kind."  All  money  or 
property  received  to  be  divided 
between  the  parties  in  the  propor- 
tions specified;  defendants  reserv- 
ing the  right  to  substitute  a  cash 
compensation  for  a  compensation 
in  kind.  A  settlement  proposed 
by  plaintiffs  not  being  approved 
of  by  defendants,  they  requested 
defendants  to  substitute  another 
attorney,  stating,  however,  if  a 
settlement  was  made  upon  sub- 
stantially the  same  terms  as  those 
rejected*  they  would  be  entitled  to 
the  agreed  compensation.  A  sub- 
stitution was  made  as  requested. 
Defendants  thereafter  effected  a 
settlement  of  the  claims.  In  an 
action  to  compel  the  performance 
of  the  agreement  by  the  delivery 
to  plaintiffs  of  the  specified  pro- 
portion of  the  property  received 
on  the  settlement,  held,  that  the 
agreement  amounted  to  an  equit- 
able assignment;  but  that,  having 
failed  to  render  the  services,  the 
agreement  to  perform  which  was 
the  consideration  for  and,  in  effect, 
a  condition  of  the  assignment, 
their  equitable  right  was  thereby 
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efeated;  that  their  withdrawal 
amounteil  to  an  abandonment  of 
the  contract  and  a  forfeiture  of  all 
rights  under  it.    Ilolmf*  v.  Etaiis. 

140 

11.  S.  entered  into  a  contract  witli 
K.  whereby  the  former  agreed  to 
secure  the  title  to  a  certain  piece 
of  land,  subject  to  a  purchase- 
money  morterage,  procure  a  build- 
er's loan,  and  erect  two  houses  at 
her  own  expense  thereon;  K.  to 
furnish  one-half  of  all  moneys  in 
excess  of  said  loan  required  to 
finish  the  houses.  S.  agre^'d  when 
these  were  completed  to  convey 
one  of  them  to  K.,  by  warranty 
deed,  subiect  to  the  lien  of  one- 
half  of  said  mortgages,  or,  in  case 
the  parties  should  elect  to  sell, 
upon  a  sale  of  both,  to  pay  K. 
one-half  of  the  net  proceeds.  The 
contract  stated  it  to  be  the  intent 
of  the  parties  to  equally  divide  any 
profits  which  might  be  realized  by 
the  sale  of  said  buildings.  S.  exe- 
cuted to  K.  a  mortgage  on  the  pre- 
mises to  secure  performance  of  the 
contract  on  her  part.  No  sale  of 
the  property  was  made.  In  an 
action  bv  one  employed  by  S.  to 
recover  for  work  on  the  buildings, 
in  which  it  was  sought  to  hold  K. 
responsible  as  a  partner,  held,  that 
no  partnership  existed  under  the 
contract,  as  all  it  contains  in  rela- 
tion to  a  sale  or  a  division  of  profits 
is  conditional  upon  the  further 
agreement  of  the  parties;  that  the 
transaction  might  be  considered 
as  a  purchase  by  K.  of  a  house 
under    an  executory  contract   of 

.  sale.     Demarc^t  v.  Korh.  218 

12.  The  equity  resulting  from  a  valid 
agreement  by  the  owner  of  land, 
restricting  the  use  thereof,  al- 
though not  a  covenant  running 
with  the  land  or  a  lei^al  exception 
or  reservation  out  of  it,  but  simply 
a  personal  contract,  goes  with  the 
land  into  the  hands  of  a  purchaser 
from  such  owner,  with  notice,  who 
did  not  buy  innocently  or  in  good 
faith,  and  this  equity  mav  be  en- 
forced by  injunction.  Leitis  v. 
GoUner.  227 


13.  To  warrant  equitable  relief  in 
case  of  the  infraction  of  such  an 
agreement  it  is  not  essential  that 
it  should  be  binding  at  law,  or  that 
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any  privitv  of  estate  should  exist 
between  the  parties,  nor  is  it  an 
objection  that  the  contract  is  by 
parol.  Id. 

14.  Defendant  G.,  who  was  a  builder 
of  flats  and  tenement-houses,  en- 
tered into  a  contract  to  purcha.se 
a  lot  fronting  on  a  street  in  the 
rciir  of  plaintiff's  residence  for  the 
purpose  of  erecting  thereon  a  fiat 
or  tenement-house.  This  street 
was  then  occupied  by  private  resi- 
dences of  a  superior  character, 
and  the  contemplated  structure 
would  be  an  injury  and  damage 
to  the  neighboring  premises.  The 
price  G.  had  agreed  to  pay  was 
the  full  value  ot  the  premises  ;  he 
had  paid  thereon  but  $500.  Fail- 
ing to  induce  G.  to  refrain  from 
erecting  such  a  building,  certain 
owners  in  the  neighborhood,  in- 
eluding  plaintiff,  for  the  sole  and 
declared  purpose  of  saving  the 
neighborhood  from  flats,  pur- 
chased and  took  an  assignment  of 
the  contract  at  an  advance  of 
$6,000,  upon  the  ond  agreement 
by  defendant  "  that  he  would  not 
construct  any  flats  in  plaintiff's  im- 
mediate neighborhood  or  trouble 
him  any  more."  G.,  however, 
^on  thereafter  purchased  other 
premises  in  the  neighborhood  and 
commenced  ere(;ting  a  large  flat 
thereon,  and  upon  being  threat- 
ened with  an  action  he  conveyed 
the  premises  to  the  other  defend- 
ant,  his  wife,  nominallj'  in  ex- 
change  for  other  property  of  com- 
paratively small  value,  and  then 
as  her  agent  and  architect  contin- 
ued  the  construction.  The  wife 
took  title,  with  full  knowledge  of 
all  the  facts  and  for  the  purpose 
and  with  the  intent  of  aiding  ancj 
protecting  her  husband  in  his 
effort  to  avoid  his  contract.  Hdd, 
that  plaintiff  was  entitled  to  an 
injunction  restraining  the  propo.sccj 
erection,  or  the  use  of  any  struc 
ture  on  the  premises  as  a  flat.     Id. 

15.  Equity  will  only  enforce  a  parol 
contract  for  an  interest  in  lan<l 
when  the  contract  is  definite  and 
certain  in  all  its  parts.  Crasdalr 
v.  Lanigaiu  604 


16.  Defendant  sold  plaintiff  the  plant 
of  a  zinc  etching  company  with 
the  appliances  and  good  will  of  the 
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business,  etc.;  Lc  ap^reed  not  to 
carry  on,  and  not  to  be  employed 
by  or  enter  into  partnership  with 
any  person  or  persons  carrying  on 
the  same  business  for  live  years. 
Defendant  did  not  thereafter  carry 
on  tlie  particular  business  sold  to 
plaintiii;  but  in  his  business,  whicli 
was  electrotyping  and  stereotyp- 
ing, he  ust»d  zinc  etchings,  and 
usually  employed  plaintilT  to  make 
them,  but  in  a  few  instances  he 
procured  them  from  other  persons. 
In  an  action  to  recover  damages 
for  an  alleged  breach  of  the  con- 
tract, fuild,  that  no  violation  of  it 
in  letter  or  in  spirit  was  shown. 
Break  v.  Ringler.  656 

See  Insurance  (Life). 
Insurance  (Marine). 
Lease.  * 


CONVERSION. 

ft  neejiis  the  rule  that  where,  in  an 
action  for  an  unlawful  taking  of 
goods,  it  appears  that  the  original 
tiikin^  was  wrongful,  defendant 
is  entitled  to  prove,  in  mitigation 
of  damages,  that  the  property  was 
afterwards  seized  upon  valid  pro- 
cess against  the  owner,  only  ap- 
plies where  the  general  property  in 
the  gooils  was  in  the  debtor  ancl 
the'applicatiimof  the  prcx^eedswas 
made  for  his  benetit;  it  does  not 
apply  in  an  action  brought  by  his 
assignee,  to  whom  he  had  trans- 
ferred the  property  prior  to  the 
original  takmg.     Dyett  v.  Hynwn. 

851 

CORPORATIONS. 

i.  In  an  action  by  a  stockholder  of  a 
gas  light  company,  to  prevent  its 
consolidation  with  an  electric 
light,  heat  and  power  company, 
the  complaint  alleged  that  the  pro- 
posed consolidation,  if  carried  out, 
would  be  ruinous  to  the  stockhold- 
ers of  plaintiff's  company;  that  the 
two  corporations  are  not  so  similar 
as  to  come  within  the  act  author- 
izing the  consolidation  of  manufac- 
turing corporations  (Chap.  367, 
I^aws  of  1884);  that  that  act  is 
permissive  merely  and  does  not 
exclude  the  interference  of  the 
court  to  prevent  a  wrong  and  in- 
justice and  is,  in  some  of  its  fea- 


tures, unconstitutional.  No  answer 
was  interposed  and  upon  the  com- 
plaint and  affidavits  of  plaintiff 
and  defendant's  treasurer  and 
president,  and  after  hearing  both 
parties  an  injunction  pendente  lite 
was  granted  restraining  the  con- 
solidation. Held,  an  order  of 
General  Term  affirming  the  order 
of  the  Special  Term  was  not  review- 
able here.  Youtiff  v.  B.  db  K.  G. 
L.  Co.  57 

2.  It  ikems,  the  word  "dues"  in  the 
provision  of  the  State  Constitution 
($5  2,  art.  8)  providing  that  "dues 
from  corporations  shall  be  secured 
by  such  individual  liability  of  the 
corporatora  *  *  •  as  may  be 
prescribed  by  law"  does  not  in- 
clude "dues"  to  directors.  Mc- 
DouDoll  v.  SJieehan.  200 

3.  While  the  court  has  power,  in 
pro(!eedings  for  the  voluntary  dis# 
solution  of  a  corporation,  to  decree 
a  distribution  oif  its  funds  among 
those  entitled  thereto,  it  may  not 
take  from  a  trustee  funds  placed 
in  his  hands  by  the  corporation  for 
a  specific  purpose,  pursuant  to  a 
contrma  obligation,  and  itself  dis- 
tribute them  through  its  receiver 
instead  of  tlu*ough  the  trust te; 
the  latter  is,  notwithstanding  the 
dissolution,  entitled  to  the  posses- 
sion of  the  trust  fund,  and  the 
authority  of  the  court  is  limited  to 
compelling  the  trustee  to  distrib- 
ute the  fimd,  as  provided  for  by 
the  contract,  and  under  the  super- 
vision and  ordera  of  the  court. 
In  re  U.  P.  8,  F.  Assn.  288 

4.  Where,  therefore,  a  life  insur- 
ance association,  which  proposed 
to  issue  certificates  of  member- 
ship to  those  becoming  mem- 
bers, with  a  statement  in  each 
certificate  that  certain  sums 
received  thereon  should  be  paid 
over  to  a  trust  company,  as  a 
safety  fund  for  the  security  of  the 
members,  to  be  paid  out  by  the 
trustee  in  the  manner  specified, 
entered  into  a  contract  with  the 
trust  company,  by  which  the  latter 
agreed  to  receive  and  hold  this 
fund  and  pay  it  out  in  the  manner 
and  for  the  purposes  so  specified, 
Iteld,  that  the  court  had  no  power, 
on  a  voluntary  dissolution  of  the 
corporation,  to  order  said  trustee 
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to  pay  over  the  trust  fund,  de- 
posited in  pursuance  of  the  agree- 
ment, to  the  receiver  appointed  in 
said  proceedings.  Id. 

6.  Also  held,  that  the  question  was 
not  affected  by  the  fact  that  the 
agreement  stated  that  -  the  fund 
belonged  to  the  association,  subject 
to  the  execution  of  the  trust.     Id. 

6.  Upon  application  of  the  relator,  a 
domestic  corporation,  to  the  state 
comptroller  for  a  revision  and  re- 
adjustment of  the  account  of  taxes 
settled  against  it  pursuant  to  the 
act  providing  for  taxing  certain 
corporations  (Chap.  543,  Laws  of 
1880,  as  amended  by  chap.  361, 
Laws  of  1881;  chap.  151,  Laws  of 
1882,  and  chaps.  359  and  501,  Laws 
of  18i85),  it  appeared  by  the  relator's 
certificate  of  incorporation  that  it 
was  incorporated  for  the  purpose 
of  carrying  on  some  part  of  its 
business  out  of  the  state,  but  that 
its  operations  were  to  be  conducted 
and  carried  on  and  its  principal 
place  of  business  was  to  be  in  the 
state.  During  three  years,  for 
which  taxes  were  imposed,  it  was 
engaged  in  business  out  of  the 
state,  but  it  had  its  office  in  tiie 
state  and  kept  its  bank  accounts 
here.  It  made  annual  reports  to 
the  comptroller,  ty  which  it  ap- 
peared that  dividends  were  de- 
clared and  paid  iipon  its  capital 
during  those  years,  and  the  comp- 
troller based  his  adjustment  of  the 
account  of  taxes  upon  the  amount 
of  capital  employed  in  this  state, 
which  he  determined  from  the 
average  monthly  balances  in  the 
New  York  banks,  and  the  expendi- 
tures for  the  maintenance  of  its 
office  here.  Held,  that  there  was 
sufficient  evidence  upon  which  the 
comptroller  could  act  in  finding  a 
basis  for  assessment,  and  that  the 
tax  was  properlv  imposed.  People 
ex  rel.  v.  Wemple.  558 

7.  The  qualifying  words,  "and  do- 
ing business  in  this  state,"  in  the 

})ro vision  of  said  act  (§  3),  subject- 
ng  to  tlie  tax  prescribed,  every 
corporation  not  excepted  from  its 
operation,  which  is  "incorporated 
or  organized  by  or  under  any  law 
of  this  state,  or  ♦  *  *  under 
the  laws  of  any  other  state  or 
country,  and  daing  Inmness  in  this 


state"  have  reference  only  to  for- 
eign corporations.  As  to  corpora- 
tions organized  under  the  laws  of 
this  state,  the  legislative  power  to 
tax  their  bvsinessand  franchises  is 
general;  but  as  to  foreign  corpora- 
tions, the  jurisdiction  is  gained 
from  the  business  which  they  do 
in  tliis  stat-e,  and  the  tax  is  upon 
that  business.  Id, 

8.'  The  tax  imposed  by  said  act  is  not 
upon  the  property  of  the  corpora- 
tions, but  upon  their  franchises 
and  business;  and  as  to  domestic 
corporations,  is  in  no  sense  re- 
stricted to  such  as  do  business  in 
this  state.  Id, 

9.  Wliere  a  corporation  is  subject  to 
taxation  under  said  act,  the  deter- 
mination of  the  comptroller  as  to 
the  assessment  and  taxation,  unless 
clearly  sliown  to  be  erroneous,  will 
not  be  disturbed.  Id, 

As  to  power  of  comptroller  to 

tax  manufacturing  corporations  and 
electric  light  companies. 

See  People  ex  rel.  v.  Wemple.  543 
People  CJT  rel.  v.  Wemple.  558 
People  ex  rel.  v.  Wemple.      664 

See  Cemetery  Associations. 
Electric  Light  Companies. 
Insurance  (Life). 
Insurance  (Marine). 
Manufacturing  C'orporations. 
Municipal  Corporations. 
Mutual  Benefit  Associations. 
Railroad  Corporations. 


COUNTY  CLERK. 

The  duty  of  a  county  clerk,  when 
acting'  under  the  authority  of  the 
statute  (§§  3,  9,  art.  1,  tit.  5,  chap. 
130,  Laws  of  1842),  as  secretary  of 
the  board  of  county  canvassers  is 
purely  ministerial;  he  has  no 
authority  to  sit  in  judgment  upon 
the  action  of  that  body,  and  may 
not  refuse  to  certify  as  correct, 
and  attest  by  his  signature,  a  state- 
ment made  by  the  board  of  the  re- 
sult of  an  election,  because,  in  his 
opinion,  it  does  not  give  the  cor- 
rect legal  result.  If  the  statement, 
as  made,  correctly  sets  forth  the 
action  of  the  board,  it  is  his  duty 
to  certify  and  sign  it,  without  re- 
gard to  the  question  as  to  whether 
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the  board  has  done  its  duty  in  a 
valid  way  or  not.  In  re  People 
ear  rd.  v.  Rice,  449 


COUNTY  JCDGE. 

1.  The  provision  of  the  charter  of 
the  citv  of  Albany  of  1883  (§  2, 
title  XI,  chap.  298,  Laws  of  1883). 
providing  that  if,  in  the  proceed- 
ings relative  to  an  assessment  for 
a  local  improvement  in  said  city  of 
Albany,  **any  fniud  or  defect  in 
the  work,  or  substantial  error,  shall 
be  alleged  to  exist  or  have  been 
committed,  the  party  aggrieved 
thereby  may  apply  to  have  the  as- 
sessment vacated  or  reduced,"  and 
giving  the  county  judge  jurisdic- 
tion to  entertain  the  application, 
applies  only  to  assessments  there- 
after made.     In  re  D.  &  H.  C.  Co. 

105 

8.  Accordingly  held,  that  the  county 
judge  had  no  jurisdiction  to  enter- 
tain an  application  to  vacate  an  as- 
sessment made,  completed  and 
confirmed  prior  to  the  enactment 
of  said  charter.  Id. 


COURTS. 

See  Court  of  Appeals. 
Supreme  Court. 
Surrogate's  Court. 


COURT  OF  APPEALS. 

To  justify  this  court  in  dissolving  a 
temporary  injunction,  where  the 
inevitable  result  will  be  the  defeat- 
ing of  plaintiff's  remedy  without 
a  trial,  it  must  be  satisfied  that 
the  case  is  one,  in  which,  by  settled 
adjudication,  the  plaintiff,  upon 
the  facts  stated,  is  not  entitled  to 
final  relief.  Young  v.  R.  dh  K.  G. 
L.  Co.  57 

When  t/i€  amovnt  of  allowaneea 

to  tnhirh  a  trustee  t«  entitled  for  costs 
and  expenses  incurred  by  him  in  secur- 
ing or  preserving  the  trust  fund  luui 
been  determined  by  t?w,  Supreme 
Court  on  conflicting  evidenee,  this 
couH  has  no  power  to  review  tJie 
determination. 

Se4' Woodruff  y,  iV.  F.,  L.  E.  cfc  W. 
B.  R.  Co.  27 


COVENANTS. 

1.  A  covenant  of  warranty  and  of 
quiet  enjoyment  or  against  incum- 
brances ma  deed  is  not  broken  by 
a  miere  trespass,  not  amounting  to 
an  eviction,  committed  without 
claim  of  right  on  the  part  of  the 
trespasser.     Ilorton  v.  Bauer.    148 

2.  A  grantee  suing  for  breach  of 
covenant  in  a  full  covenant  deed 
does  not  conclusively  establish  his 
cause  of  action  by  showing  an  ap- 
parent cloud  upon  the  title,  or  by 
proof  of  such  circumstances  aft 
would  justify  a  coiut  of  equity  in 
refusing  to  compel  a  specific  per- 
formance by  a  purchaser  under  an 
executory  contract  to  take  a  deed. 
The  action  concerns  real  not 
simply  apparent  defects  and  it  is 
well  defended  by  proof  satisfac- 
tory to  the  court  that  the  title  ia 
not  in  fact  defective.  Wilstm  v. 
Pars/iall.-^  22S 


CREDITOR'S  SUIT. 

A  general  creditor  having  no  judg- 
ment cannot  maintain  an  action 
to  set  aside  a  conveyance  by  his 
debtor  in  fraud  of  tne  rights  of 
creditors.     Briggs  V.  Austin.    208 


DA^MAGES. 

Prior  to  the  construction  of  de- 
fendants' elevated  railroad  in  a 
street  in  the  city  of  New  York, 
premises  abutting  on  Eaid  street, 
then  a  vacant  lot,  were  leased  to 
one  S.  for  a  term  of  years,  the  lessor 
covenanting  that,  if  during  said 
term  the  lessee  erected  upon  said 
lot  a  building  of  a  character  de- 
scribed, she  would  at  the  expira- 
tion of  the  term  pay  the  value  of 
the  same  or  grant  a  renewal  for 
another  term.  The  leasee  built 
upon  said  premises  and  thereafter 
assigned  the  lease  to  plaintiff,  who 
took  possession  and  has  since  then 
been  in  possession.  After  the  con- 
struction of  defendants'  road  and 
upon  the  expiration  of  the  term, 
the  lessor,  in  accordance  with  the 
covenants  of  the  lease,  executed  to 
plaintiff  a  new  lease  which  con- 
tained similar  provisions  as  to  re- 
newal and  the  purchase   of  the 
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building  on  the  premises.  In  an 
action  to  restrain  the  operation  of 
said  road  and  for  damages,  the 
court  granted  the  injunction,  un- 
less defendant  paid  a  sum  fixed  as 
the  value  of  the  easements  ap- 
propriated or  interfered  with,  and 
awarded  damages  for  injuries  to 
the  property  during  the  six  years 
preceding  the  commencement  of 
this  action.  Held,  no  error;  that 
plaintiff's  title  and  right  of  pos- 
session date  from  the  assignment 
of  the  lease  to  him;  that  the  new 
lease  must  be  regarded  as  simply 
a  continuation  of  the  prior  one; 
that  plaintiff  for  the  purposes  of 
the  case  was  to  be  construed  ba 
the  owner  of  the  building  and  was 
entitled  to  recover  such  sum  as 
represented  its  diminished  rental 
value  caused  by  the  construction 
and  operation  oi  the  road .  Kearney 
V.  Met.  E.  R.  Co.  76 

2.  Also  liM^  that  plaintiff  was  enti- 
tled to  damages  for  the  period  dur- 
ing which  the  premises  were  leased 
by  Bim  to  sub-tenants.  Id. 

8.  The  distinction  pointeil  out  be- 
tw^een  this  case  and  that  of  a  tenant 
holding  under  a  lease  executed 
after  the  construction  of  the  road. 

Id. 

m 

4.  While  under  the  Code  of  Ph-o- 
cedure  (4^  167)  only  damage  for 
withholding  possession  were  inci- 
dental to  a  recoverj'  by  plaintiff 
in  an  action  of  ejectment,  and  a 
claim  for  rents  and  profits  or  for 
value  of  the  use  and  occupation 
was  a  separate  and  distinct  claim 
and  so  required  to  be  separately 
pleaded,  under  and  by  the  Code  of 
Civil  Procedure  ($5^  484,  1496, 
1497),    this    requirement    is    dis- 

Sensed  with  and  the  incidental 
amages  plaintiff  is  entitled  to 
recover  under  his  general  demand 
includes  the  rents  and  profits  or 
value  of  the  use  and  occupation 
from  the  time  of  the  commence- 
ment of  the  action.  Clason  v. 
Baldwin.  183 

5.  Where,  therefore,  in  such  an  ac- 
tion the  landlord  was  made  sole 
defendant  and  answered,  denying 
simply  the  allegations  in  the  com- 

Slaint  of  title  and  right  to  imme- 
iate    possession   and    that  such 


possession  was  wrongfully  with- 
held by  defendant,  held,  that  it  was 
not  error  to  confine  defendant  upon 
the  trial  to  the  questions  so  pre- 
sented; that  they  having  been  de- 
termined upon  sufficient  evidence 
in  plaintiff's  favor,  a  judgment  was 
proper  awarding  him  possession; 
and  that  under  the  general  demand 
for  damages  plaintiff  was  properly 
allowed  to  prove  and  to  recover 
the  annual  rental  of  the  premises 
from  the  date  of  the  commence- 
ment of  the  action  to  the  time  of 
the  trial.  Id, 

6.  It  seems,  however,  a  recovery  of 
these  items,  as  part  of  the  dam- 
ages included  in  the  general  de- 
mand, for  a  term  prior  to  the  com- 
mencement of  the  action,  would 
not  be  proper.  Id, 

7.  Where  a  public  use  authorized  bv 
law  takes  no  land  of  an  individual, 
but  merely  affects  him  by  his  prox- 
imity, the  necessary  annoyances  of 
that  use  furnish  no  basis  for  dam- 
ages. Am.  B.  N.  Go.  v.  N.  T.  E. 
B.  R.  Co.  253 

8.  In  awarding  an  injunction  against 
an  elevated  railroad  company,  re- 
straining it  from  operating  its  road 
in  a  street  in  front  of  plaintiff's 
premises,  the  court  fixed  as  an 
alternative  the  payment  of  a  sum 
specified  for  the  permanent  or  fee 
damage;  of  that  amount  $1,000 
was  specifically  awarded  as  dam- 
ages resulting  from  the  noise 
caused  by  the  operation  of  the 
road.  lit  Id,  error;  that  the  noise 
could  not  properly  be  taken  into 
consideration  as  an  element  of  fee 
damage.  Id, 

9.  The  allowance  of  alternative  dam- 
ages in  such  a  case  is  to  be  deemed 
a  substitute  for  the  ordinary  pro- 
ceedings for  condemnation;  and 
so,  the  amount  -of  the  allowance  is 
not  wholly  in  the  discretion  of  the 
court,  but  must  be  for  such  and 
only  such  damages  as  would  be 
given  in  condemnation  proceed- 
ings. Id, 

10.  As  the  elevated  roads  in  said 
city  stand  wholly  upon  lands 
owned  by  the  municipality,  they 
are  liable*  to  abutting  owners  only 
for  such   consequential  damages 
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as  result  from  the-invasion  of  prop- 
erty rights;  that  is,  the  taking  of 
their  easenients  in  the  streets  — 
these  are«  tlie  easement  of  air, 
which  is  impaired  by  smoke  and 
gases,  ashes  and  cinders;  the  ease- 
ment of  light,  impaired  by  the 
structure  itself,  and  the  passage 
of  cars  thereon;  the  easement  of 
access,  affected  by  the  drippings  of 
oil  and  water  and  by  the  frequent 
columns.  Id. 

11.  It  fieems  the  rule  that  where,  in 
an  action  for  an  unlawful  taking 
of  goods,  it  appears  that  the  oriei- 
nal  taking  was  wrongful,  de- 
fendant is  entitled  to  prove,  in 
mitigation  of  damages,  that  the 
property  was  afterwards  seized 
upon  valid  process  against  the 
owner,  only  applies  where  the 
general  property  in  the  goods  was 
in  the  debtor  and  the  application 
of  the  proceeds  was  made  for  his 
benefit;  it  does  not  apply  in  an 
action  brought  by  his  assignee,  to 
whom  he  had  transferred  the  prop- 
erty prior  to  the  original  taking. 
Dyett  V.  Ill/man,  351 

12.  An  elevated  railroad  in  a  city 
street,  erected  and  operated  with- 
out the  consent  of  the  owners  of 
property  abutting  upon  the  street, 
or  without  having  acquired  their 
rights  therein,  being  illegal,  such 
an  owner  is  entitled  to  recover  all 
damages  of  every  kind  caused  to 
him  while  such  road  is  so  illegally 
maintained  and  operated.  Messen- 
ger v.  ManJiattaii  R.  Co.  502 

13.  "Where,  however,  in  an  action  by 
an  abutting  owner  to  restrain  the 
operation  of  the  road,  the  defend- 
ant is  permitted  to  pay  the  dam- 
age to  the  fee,  in  estimating  those 
damages  the  evidence  must  be 
confined  to  what  the  railroad  com- 
pany is  authorized  to  take  or 
mterfere  with,  to  wit,  the  ease- 
ments of  light,  air  and  access.    Id. 

14.  Where,  in  an  action  to  restrain 
the  operation  of  an  elevated  rail- 
road in  a  city  street  in  front  of 
plaintiff's  premises,  the  defendant 
IS  allowed  to  pay  the  permanent 
or  fee  damages  in  lieu  of  an  injunc- 
tion, the  damages  to  be  allowed 
are  such  and  only  such  as  would 
be  given  in  a  proceeding  for  con- 


demnation of  lands  for  railroad 
purposes.    Bokm  v.  Met.  E.  R.  Go. 

576 

lo.  The  rule  of  damages  in  con- 
demnation proceedings  is  the  full 
value  of  the  land  taken,  at  the 
market  price,  with  no  deductions 
for  any  purpose  whatever;  and  as 
to  the  land  remaining,  if  it  appears 
that  its  ^alue  will  Se  depreciated 
hj  the  proposed  use,  this  depre- 
ciation may  be  awarded  as  part  of 
the  consequential  damages  suf- 
fered. Id, 

16.  An  abutting  owner,  by  reason  of 
his  situation,  has  certaiil  rights  and 
privileges  in  a  city .  street  termed 
easements,  which  are  appurtenant 
to  his  land,  and  are  a  species  of 
property.  The  beneficial  enjoy- 
ment of  these  easements  is  inter- 
fered with  by  the  erection  and 
operation  of  an  elevated  railroad 
in  the  street.  This  interference  is 
a  taking  of  them  pro  tanto,  and 
entitles  the  owner  to  payment 
therefor,  and  in  addition  the  dajn- 
age  done  his  adjoining  land.     Id, 

17.  As,  however,  these  easements  are 
of  no  value  in  and  of  themselves 
separated  from  the  land,  the  real 
and  only  damage,  if  any,  suffered 
by  the  owner  in  any  particular 
case  is  a  consequential  one,  <.  e., 
the  effect  produced  upon  his  abut- 
ting land.  Id, 

18.  The  question  is  simply  as  to  the 
actual  result  upon  the  land  remain- 
ing, t.  e,,  has  the  actual  market 
value  been  decreased  by  the  taking, 
or  has  it  prevented  an  enhance- 
ment in  value  greater  than  has 
actually  occurred;  and  if  so,  to 
what  extent?  The  damage  de- 
fendant may  be  required  to  pay  is 
the  difference  between  the  actual 
market  value  of  plaintiff's  land 
and  what  it  would  have*been  worth 
if  the  railroad  had  not  taken  the 
other  property,  *.  e.,  the  easements. 

Id. 

19.  Where,  therefore,  it  appears  that 
there  has  been  neither  a  decrease 
in  value  nor  any  prevention  of  an 
increase  causea  by  the  railroad, 
plaintiff  is  entitled  only  to  nominal 
damages.  Id, 
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20.  So,  also,  it  seems,  where  it  ap- 
pears that  the  plaintiffs  abutting 
land  has  actually  increased  in 
value,  unless  it  is  shown  that  but 
tor  the  acts  of  the  defendants  in 
taking  the  easements,  it  would 
have  grown  still  tnore  in  value,  no 
damage  is  proved.  Id. 

21.  It  is  not  essential  to  show  that 
plaintiff  has  received  benefits  from 
the  t-aking  special  and  peculiar  to 
his  land,  not  shared  in  generally 
by  other  abutting  owners.         Id. 

22.  Accordingly  held,  as  it  appeared 
by  the  uncontradicted  evidence 
that  there  was  an  increase  in  value 
of  all  the  lands  abutting  on  the 
street,  including  plaintiffs,  since 
the  construction  of  defendants' 
road,  and  that  the  road  largely 
caused  the  increase,  an  allowance 
of  substantial  damages  was  error. 

Id. 

23.  Also  held,  the  fact  that  other 
.  property  in  the  vicinity  of  plain- 
tiff's and  in  the  side  streets  had 
been  more  than  proportionally 
increased  in  value  by  reason  of 
defendants'  road,  was  not  material. 

Id. 

DEBTOR  AND  CREDITOR. 

See  Assignment  (for  Benefit  of 
Creditors). 
Bankruptcy. 
Creditor's  Suit 


DECEIT. 

1.  It  seems,  that  an  imitation  of  the 
names,  signs  or  marks  under  which 
another  cond\ict«  a  business  is  a 
deception  practiced  upon  the  pub- 
lic and  an* injury  to  the  proprietor 
in  the  loss  of  custom  and  patron- 
age, to  redress  which  the  jurisdic- 
tion of  a  court  of  equity  may  be 
invoked.    Munro  v.  Tousey,       38 

2.  This  rule  applies  to  the  publica- 
tion of  books  under  a  particular 
name;  this  is  the  subject  of  prop- 
erty, and  a  colorable  imitation  of 
the  name  adopted  bv  one  publisher 
by  another  engaged  in  publishing 
similar  books,  by  which  the  pub- 
lic may  be  easily  misled  into  sup-* 


posing  it  is  the  literary  article 
they  desiretl  to  obtain  and  read, 
is  an  act  of  deception  which  in- 
jures the  publisher  who  first 
adopted  the  name,  and  which  he 
may  call  uponPa  court  of  equity  to 
redress.  Id. 

3.  A  covenant  of  warranty  and  of 
quiei  enjoyment  or  against  incum- 
brances m  a  deed  is  not  broken  by 
a  mere  trespass,  not  amounting  to 
an  eviction,  committed  without 
claim  of  right  on  the  part  of  the 
trespasser.    Ilorton  v.  Bauer,   148 


DEED. 

1.  Where  the  owner  of  upland  on 
the  Hudson  river  conveyed  the 
same  by  deed  containing  an  ex- 
ception of  all  the  water  rights  and 
privileges  in  the  river  appertaining 
to  the  premises,  held,  that  the  ex- 
ception was  wholly  ineffectual  as 
such,  or  as  precluding  a  subsequent 
owner  of  the  upland  from  claiming 
title  to  the  land  under  water  under 
a  patent  from  the  state  issued  to  it 
as  such  owner.  B.  Mfg.  Co,  v.  B. 
Sons  Iron  Works.  153 

2.  A  party  who  alleges  that  a  deed 
of  real  estate,  absolute  in  form, 
is  a  mortgage,  must  show  it  by 
very  satisiactory  evidence.  WiUon 
V.  Parshall.  223 

3.  A  grantee  suing  for  breach  of 
covenant  in  a  full  covenant  deed 
does  not  conclusively  establish  his 
cause  of  action  by  showing  an  ap- 
parent cloud  upon  the  title,  or  by 
proof  of  such  circumstances  as 
would  justify  a  court  of  equity  in 
refusing  to  compel  a  specific  per- 
formance by  a  purchaser  under  an 
executory  contract  to  take  a  deed. 
The  action  concerns  real  not  sim- 
ply apparent  defects,  and  it  is  well 
defended  by  proof  satisf actor}'  to 
the  court  that  the  title  is  not  in 
fact  defective.  Iff. 

4.  In  such  an  action, plaintiff  claimed 
that  the  deed  under  which  defend- 
ant,  his  grantor,  claimed  title  was 
in  fact  a  mortgage.  The  evidence 
on  the  part  of  the  plaintiff  was 
to  the  effect  that  said  deed  was 
executed  to  pay  an  indebtedness 
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to  a  firm  of  which  defendant  was 
u  member;  that  the  debt  was  not 
to  survive  the  deed,  but  the  firm 
was  to  sell  the  land  and  after  pay- 
ing the  liens  thereon,  including 
the  debt,  to  pay  Jver  the  balance 
to  the  grantor.  JLld,  that  a  vei;- 
dict  was  properly  directed  for  de- 
fendant ;  that  defendant  took  an 
absolute  title  under  liis  deed,  his 
grantor  retaining  no  title  or  inter- 
est in  the  land  as  ^uch.  but  simply 
an  interest  in  the  proceeds  to  be 
realized  on  a  Siile.  Jd. 

5.  Where  the  owners  of  a  block  of 
land  in  a  city  laid  it  out  into  lots, 
and  sold  and  conveyed  a  corner 
lot.  subject  to  a  right  of  way, 
fifteen  feet  in  width  across  the 
rear  thereof  from  the  side  street, 
"for  horses,  carriages  and  carts 
for  the  private  convenience  of  the 
owners"  of  other  lots,  the  way 
"  to  be  kept  open  *  *  *  foV 
the  uses  and  purposes  aforesaid 
and  no  other,"  fuH,  that  the 
grantee  and  his  successors  in  title 
were  not  restricted  from  building 
over  the  way,  so  long  as  thf y  left 
it  open  the  specified  width,  and  to 
a  height  sufficient  so  as  not  to 
interfere  with  the  passage  of 
"horses,  Ciirriages  and  carts" 
through  and  along  it;  that  they 
were  not  required  to  keep  the  way 
open  for  the  purpose  of  furnishing 
light  and  air  to  buildings  on  the 
other  lots.     Ilolliiis  v.   Deniorefd. 

676 

DEFE>'CES. 

1.  Xegotable  paper,  transferred  as 
security  for  or  in  nominal  pay- 
ment of  interest  to  accrue  upon  an 
antecedent  debt,  is  subject  to  all 
the  equities  existing  between  the 
original  parties  to  it  and  to  any 
defenses  which  would  have  been 
available  to  the  maker  had  the 
paper  not  been  transferred.  IahUc 
V.  Hrmetf.  528 

2.  Where,  therefore,  there  was  a 
good  consideration  for  a  draft 
when  it  was  accepted,  but  subse- 
quently such  considenition  entirely 
failed,  ^M,  that  the  failure  of  con- 
sideration was  a  good  defense  to 
any  action  upon  the  paper  brought 
by  the  transferee.  Id, 


DEFINITIONS. 

L'  An  iLdebtedness  incurred  by  an 
agent  because  of  his  failure  to  pay 
over  rents  collected  by  him  as 
agent,  is  not  a  debt  created  by 
defendant  "  while  acting  in  a  fidu- 
ciar>'  capacity"  within  the  meaning 
of  the  provision  of  the  Bankrupt 
Act  declaring  that  such  a  debt 
shall  not  be  discharsred  by  bank- 
rupcy  proceedings  (tJ.  8.  B.  S. 
^  5117).  and  so,  it  is  barred  by  the 
discharge.     Mulock  v.  Byrnes.    23 

2.  The  term  "  party-wall "  does  not 
necessarily  imply  an  absolutely 
solid  structure,  and  there  is  no  rule 
requiring  a  wall  to  be  such  a  struc- 
ture in  order  to  be  a  party-wall. 
JIammann  v.  Jordnn.  61 

3.  The  firm  of  P.  &  L.  held  an  open 
policy  issued  by  plaintiff,  consist- 
ing of  a  cargo  policy  and  annexed 
thereto  a  freight  policy.  By  the 
cargo  policy  the  insurance  was 
"  on  cargo,  freight  and  advances." 
It  contained  a  clause  to  the  effect 
that  "  the  freight  and  advances 
insured  under  this  policy  are  sub- 
ject to  the  terms  and  conditions  of 
freight  policy  attached."  Htld,  that 
the  meaning'  of  this  clause  was  not 
that  the  freight  policy  should  con- 
trol alone  as  to  insurance  on  ad- 
vances, but  that  to  the  terms  and 
conditioiLs  of  the  cargo  policy  was 
to  be  added  such  of  those  con- 
tained in  the  freight  policy  as  were 
pertinent  and  might  ooncem  the 
risk  insured.  Phcsnix  Ins,  Co,  v. 
Parsons.  86 

4.  The  wgrd  "  creditors,"  as  used  in 
the  provision  of  the  General  Manu- 
facturing Act  (§  10,  chap.  40,  Laws 
of  1848),  making  the  stockholders 
of  a  corporation  organized  imder 
it  liable  to  the  creditors  of  the 
company  until  the  whole  amount 
of  the  capital  stock  has  been  paid 
in  and  a  certificate  thereof  filed, 
does  not  include  directors  of  the 
corporation,  and  a  director  to 
whom  the  corporation  has  become 
indebted  cannot  enforce  the  lia- 
bility so  imposed.  McDowall  ▼. 
Sheehati.  200 


It  «ee7ns,  the  word  "dues"  in  the 
provision  of  the  State  Constitution 
(§  2,  art.  8)  providing  that  **due8 
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from  corporations  sliull  be  secured 
by  such  individual  liubiiity  of  the 
corporators  *  *  *  as  may  be 
prescribed  by  law "  does  not  in- 
clude "dues"  to  directors.        Id. 

6.  A  person  with  whom  or  in  whose 
name  a  contract  is  nuule  for  the 
benefit  of  another,  is  a  trustee  of 
an  express  trust,  within  the  mean- 
ing of  the  provision  of  the  (-ode 
of  Civil  Procedure  (ji  449)  which 
authorizes  the  trustee  of  an  express 
tnist  to  sue  in  his  own  name  with- 
out joining  with  him  the  party  for 
whose  benefit  the  action  is  prose- 
cuted. Duncan  v.  China  Mut. 
Ins.  Co,  237 

DEVISE. 

The  will  of  D.,  after  a  devise  to  his 
wife  of  a  life  estate  in  all  his  real 
estate,  contained  a  devise  of  certain 
lands,  commencing  as  follows: 
"  At  the  death  of  my  wife,  I  give 
and  devise,"  etc.  The  devise  was 
to  a  religious  society,  the  land  to 
be  used  as  a  parsonage;  the  devise 
providing  that  whenever  the  so- 
ciety ceased  to  so  use  it,  it  should 
revert  to  the  testator's  heirs.  The 
society  was  unincorporated  at  the 
time  of  the  testator's  death,  but 
wa^  incorporated  during  the  life 
of  his  widow.  In  an  action  for 
partition  brought  by  one  of  the 
heirs  of  D.,  who  claimed  the  devise 
to  be  void,  hdd,  that  the  terms  of 
the  will  showed  the  intent  of  the 
testator  to  be  to  vest  the  estate  in 
the  devisee  at  the  time  of,  and  not 
before,  the  death  of  the  wife,  and 
if  the  devist^e  at  that  time  should 
be  able  to  take,  the  devise  was 
valid,  the  title  to  the  remainder 
being  in  the  heirs  from  the  time  of 
the  testator's  death  to  that  of  his 
widow,  subject  to  be  divested  if 
the  devisee  at  the  time  of  her 
death  was  an  existing  corporation 
capable  of  taking,  in  which  event 
the  title  would  vest  in  it.  Laug- 
heedy,  B.  Rip.  Church.  211 

DISCONTINUANCE. 

Where  an  action  is  brought  against 
several  alleged  joint  wrong-doers, 
the  plaintiff  may  at  any  time,  by 
leave  of  the  court,  discontinue  the 
action  as  to  one  or  more  of  the  de- 
fendants.    Dyetty.  Uyinan.      351 

SicKEi^— YoL.  LXXXIV. 


DIVORCE. 

Alimony  awarded  to  an  innocent 
wife  by  a  court  of  equity,  as  inci- 
dentalto  a  decree  of  divorce  in  her 
favor,  is  simply  an  allowance  for 
her  support  and  maintenance;  the 
aw^arding  it  is  not  an  enforcement 
of  a  debt  due  to  her  from  her  hus- 
band, but  of  the  marital  obliga- 
tion of  support  from  which  the 
husband,  because  of  his  miscon- 
duct, is  not  relieved  by  the  decree; 
which  obligation  is  made  specific 
and  is  measured  b^'  the  court.  The 
allowiuice  made  becomes  a  debt 
only  in  the  sense  that  the  general 
duty  over  which  he  had  a  discre- 
tionary control  has  been  changed 
into  a  specific  duty.  (Code  Civ. 
Pro.  §  1759.)  Ronuiine  v.  Chavn- 
ciy.  560 

While,  therefore,  alimony  is  in  one 
sense  property  of  the  wife,  it  is  a 
specific  fund  provided  for  a  spe- 
cific purpose  <mly,  whose  express 
limitations  take  it  out  of  the  gen- 
eral law  of  property,  and  as  it  is 
created  by  etiuity.  il  should  liave 
the  protection  of  ecjuity,  so  that  it 
may  not  be  perverted  to  a  purpose 
f  orw^hich  it  was  not  intended.    Id. 

Accordingly  h<ld,  that  the  court 
would  not  lend  its  aid  to  compel 
the  appropriation  of  alimony 
awarded  to  a  wife  in  a  <lecree  of 
divorce  to  the  payment  of  a  debt 
contracted  bv  her  and  actually 
subsisting  prior  to  the  date  of  the 
decree.  Id, 

,  It  M'ejns  a  court  of  equity,  when 
applied  to  for  its  active  assistance 
in  the  enforcement  of  a  claim 
founded  upon  a  bare  legal  right, 
will  either  refuse  its  aid  where 
granting  it  will  work  injustice,  or 
will  impose  conditions  calculated 
to  mitigate  or  remove  the  injus- 
tice. Id, 

DRAFTS. 

See  Bills,  Notes  and  Checks. 


EASE^IENTS. 

1.  Prior  to  the  construction  of  .de- 
fendants' elevated  railroad  in  a 
street  in  the  city  of  New  York, 

90 
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premises  abutting  on  said  street, 
then  a  vacant  lot,  were  leased  to 
one  S.  for  a  term  of  years,  the 
lessor  covenanting  that,  if  during 
said  term  the  lessee  erected  upon 
said  lot  a  building  of  a  character 
described,  she  would  at  the  ex- 
piration of  the  term  pay  the  value 
of  the  same  or  grant  a  renewal  for 
another  term.  The  lessee  built 
upon  said  premises  and  thereafter 
assigned  the  lease  to  plaintiff,  who 
took  possession  and  has  since  then 
been  in  possession.  After  the 
construction  of  defendants'  road, 
and  upon  the  expiration  of  the 
term,  the  lessor,  in  accordance 
with  the  covenants  of  the  lease, 
executed  to  plaintiff  a  new  lease, 
which  contained  similar  provisions 
as  to  renewal  and  the  purchase  of 
the  building  on  the  premises.  In 
an  action  to  restrain  the  operation 
of  said  road  and  for  damages,  the 
court  granted  the  injunction, 
unless  defendant  paid  a  sum  fixed 
as  the  value  of  the  easements 
appropriated  or  interfered  with, 
and  awarded  damages  for  injuries 
to  the  property  during  the  six 
years  preceding  the  commence- 
ment of  this  action.  UM^  no 
error;  that  plaintiff's  title  and 
right  of  possession  date  from  the 
assignment  of  the  lease  to  him; 
that  the  new  le^ise  must  be  re- 
garded as  simply  a  continuation 
of  the  prior  one;  that  plaintiff,  for 
the  purposes  of  the  case,  was  to 
be  construed  as  the  owner  of  the 
building,  and  was  entitled  to  re- 
cover such  sum  as  represented  its 
diminished  rental  value  caused  by. 
the  construction  and  operation  of 
the  road.  Kiarney  v.  Met,  E,  R. 
Co.  76 

2.  Also  held,  that  plaintiff  was  enti- 
tled to  damages  for  the  pcritxi 
during  which  the  premises  were 
leased  by  him  to  sub-tenants.    Id. 

8.  The  easements  which  an  abutting 
owner  has  in  a  city  street,  where 
title  to  the  land  is  in  the  munici- 
pality, are  the  easement  of  air, 
which  is  impaired  by  smoke  and 
gases,  ashes  and  cinders;  the  ease- 
ment of  light,  impaired  by  the 
structure  itself,  and  the  passage  of 
cars  thereon;  the  easement  oi  ac- 
cess, affected  by  the  drippings  of 
oil  and  water  arid  by  the  frequent 


columns.     Am.  B.  JV.  Co.  v.  X.  F. 
E.  H.  Ji.  Oj.  252 

4.  An  elevated  railroad  in  a  citv 
street,  erected  and  operated  with- 
out the  consent  of  the  owners  of 
property  abutting  upon  the  street . 

•  or  without  having  acquired  their 
rights  therein,  bemg  illegal,  such 
an  owner  is  entitled  to  recover  all 
damages  of  every  kind  caused  to 
him  while  such  road  is  so  illegally 
maintained  and  o|>erated.  Mesftn- 
ger  v.  Marikattan  R,  Co.  502 

5.  Where,  however,  in  an  action  by 
an  abutting  owner  to  restrain  the 
operation  of  the  road,  the  defend- 
ant is  permitted  to  pay  the  dam- 
age to  the  fee,  in  estimating  those 
damages  the  evidence  must  oe  con- 
fined to  what  the  railroad  company 
is  authorized  to  take  or  interfere 
with,  to  wit,  the  easements  of 
light,  air  and  access.  Id^ 

6.  An  abutting  owner,  by  reason  of 
his  situation,  has  certain  rights 
and  privileges  in  a  city  street 
termed  easements,  which  are  ap- 
purtenant to  his  land,  and  are  a 
species  of  property.  The  bene- 
ficial enjoyment  of  these  easements 
is  interfered  with  by  the  erectioa 
and  operation  of  an  elevated  rail- 
road in  the  street.  This  interfer- 
ence is  a  taking  of  them  pro  tanto^ 
and  entitles  the  owner  to  payment 
therefor,  and  in  addition  the 
damage  done  his  adjoining  land. 
l^hm  V.  Met.  E.  R.  Co.  676 

7.  As,  however,  these  easements  are 
of  no  value  in  and  of  themselves 
separated  from  the  land,  the  real 
and  only  damage,  if  any,  suffered 
by  the  owner  in  any  particular 
case  is  a  consequential  one,  i.  ^., 
the  effect  produced  upon  his  abut- 
ting land.  Id. 

8.  Tlie  question  is  simply  as  to  the 
actual  result  upon  the  land  re- 
maining) i.  €.,  has  the  actual 
market"  value  been  decreased  by 
the  taking,  or  has  it  prevented  an 
enhancement  in  value  greater  than 
has  actually  occurred;  and  if  so, 
to  what  extent?  The  damage  de- 
fendant may  be  required  to  pay  is 
the  difference  between  the  actual 
market  value  of  plaintiff's  land 
and  what  it  would  have  been  worth 
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if  the  railroad  had  not  taken  the 
other  property,  i.  e.,  the  easements. 

Jd. 

9.  Where,  therefore,  it  appears  that 
there  has  been  neither  a  decrease 
in  value  nor  any  prevention  of  an 
increase  caused  by  the  railroad, 
plaintiff  is  entitled  only  to  nominal 
damages.  Id, 

10.  So,  also,  it  aeemn,  where  it  ap- 
pears that  the  plaintiff's  abutting 
land  has  actually  increased  in 
value,  unless  it  is  shown  that  but 
for  the  acts  of  the  defendants  in 
taking  the  easements,  it  would 
have  grown  still  more  in  value,  no 
damage  is  proved.  Id. 

11.  Where  the  owners  of  a  block  of 
land  in  a  city  laid  it  out  into  lots, 
and  sold  and  conveyed  a  corner 
lot,  subject  to  a  right  of  way,  fif- 
teen feet  in  width  across  the  rear 
thereof  from  the  side  street,  "  for 
horses,  carriages  and  carts  for  the 
private  convenience  of  the  owners  " 
of  other  lots,  the  way  "  to  be  kept 
open  »  *  *  for  the  uses  and 
purposes  aforesaid  and  ^o  other," 
held,  that  the  grantee  and  his  suc- 
sessors  in  title  were  not  restricted 
from  building  over  the  way,  so 
long  as  they  left  it  open  the  speci- 
fied width,  and  to  a  height  sufli- 
cient  so  as  not  to  interfere  with  the 
passage  of  ''  horses,  carriages  and 
carts"  through  and  along  it;  that 
they  were  not  required  to  keep  the 
way  open  for  the  purpose  of  fur- 
nishing light  and  air  to  buildings 
on  the  other  lots.  HoUitis  v.. 
Demarcst,  676 


EJECTMENT. 

1.  If  the  plaintiff  in  an  action  of 
ejectment  fails  to  make  a  tenant 
in  occupation  of  the  premisi\s  a 
party,  bringing  the  action  against 
the  landlord  only,  and  the  latter 
joins  issue  without  pleading  the 
non-joinder  of  the  tenant,  by  his 
omission  it  o  so  plead  he  waives  the 
defect  of  the  non- joinder  and  as  ho 
is  a  proper  party  (Code  Civ.  Pro. 
§  1503),  the  action  must  be  tried 
upon  the  question  of  plaintiff's 
title  and  right  to  possession,  al- 
though a  recovery  of  the  land  can- 
not be  enforced  as  against  the  ten- 


ant's occupancy.     Cla»on  v.  Bald- 
win, 183 

2.  While,  under  the  Code  of  Pro- 
cedure (§  167),  only  damage  for 
withholdmg  possession  were  inci- 
dental to  a  recovery  by  plaintiff  in 
an  action  of  ejectment,  and  a  claim 
for  rents  and  profits,  or  for  value 
of  the  use  and  occupation,  was  a 
separate  and  distinct  claim,  and  so 
required  to  be  separately  pleaded, 
under  and  by  the  Cocfet>f  Civil 
Procedure  (g§  484, 1496, 1497),  thia 
requirement  is  dispensed  with,  and 
the  incidental  damages  plaintiff  is 
entitled  to  recover  under  his  gen- 
eral demand  includes  the  rents  and 
profits  or  value  of  the  use  and  oc- 
cupation from  the  time  of  the  com- 
mencement of  the  action.  Id, 

3.  Where,  therefore,  in  such  an 
action  the  landlord  was  ma<ie  sole 
defendant  and  answered,  denying 
simply  the  allegations  in  the  com- 
plaint of  title  and  right  to  imme- 
diate possession,  and  that  such 
possession  was  wrongfully  with- 
held by  defendant,  hdd,  that  it 
was  not  error  to  confine  defendant 
upon  the  trial  to  the  questions  so 
presented;  that  they  having  been 
determined  upon  sufficient  evi- 
dence in  plaintiff's  favor,  a  judg- 
ment was  proper  awarding  him 
possession;  and  that  under  the 
general  demand  for  damages  plain- 
tiff was  properly  allowed  to  prove 
and  to  recover  the  annual  rental  of 
the  premises  from  the  date  of  the 
commencement  of  the  action  to 
the  time  of  the  trial.  Id. 

4.  It  ftrejn^,  however,  a  recovery  of 
these  items,  as  part,  of  the  dam- 
ages included  in  the  general  de- 
mand, for  a  term  prior  to  the  com- 
mencement of  the  action,  would 
not  be  proper.  •      Id 


ELECTION  (OF  OFFICERS). 

1.  A  writ  of  mandamus  should  not 
be  granted  upon  the  application  of 
an  individual  to  compel  the  issuing 
of  a  certificate  of  election  to  one 
who  has  no  right  under  the  C-on- 
stitution  to  hold  the  office.  In  re 
PtopU  ex  rel.  Sherinood  v.  State  Tki. 
of  Canpnioers.  360 
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'2.  A  member  of  the  board  of  park 
commissioners,  appointed  under 
and  in  pursuance  of  the  act  of  1891 
(Ch^p,  308,  Laws  of  1891),  provid- 
ing for  a  public  park  in  the  city  of 
Hornellsville,  is  an  officer  under 
the  city  government  within  the 
meaning  of  the  provision  of  the 
State  Constitution  providing  **  that 
no  person  shall  be  eligible  to  the 
legislature  who,  at  the  time  of  his 
election  is,  or  within  one  hundred 
days  previous  thereto  has  been, 
*  *  *  an  officer  under  any  city 
government."  (§  8,  art.  3.)         Id. 

3.  Upon  application  for  a  mandamus 
to  compel  the  board  of  state  can- 
vassers to  issue  a  certificate  of 
election  as  state  senator  to  the 
relator,  who  conceded  ly  had  re- 
f  "ei  ved  the  greatest  number  of  votes 
for  that  offioe,  it  appeared  that  he 
had  been  duly  appointed  as  a 
member  of  s.iid  board  of  park 
commissioners;  that  he  duly  quali- 
fied and  was  acting  as  such  com- 
missioner at  the  time  of  his 
election.  Ildd  (Andrews  and 
Finch,  JJ.,  dissenting),  that  the 
writ  was  improperly  granted;  that 
a  denial  of  the  relief  sought  was 
not  an  interference  with  the  juris- 
diction of  the  senate  given  by  the 
provision  of  the  Constitution  mak- 
ing each  house  of  the  legislature 
the  judge  of  the  elections  and 
qualifications  of  its  members  (^  10, 
art.  3)  as  it  no  way  alFected  the 
right  of  that  body^  when  it  con- 
vened, to  determine  as  to  wMiether 
the  relator  was  entitled  to  the 
office;  that  the  refusal  of  the  writ 
was  simply  an  exercise  of  the 
jurisdiction  the  relator  htwl  invoked 
by  refusing  to  aid  him  in  a  pro- 
posed intrusion  into  the  office.  Id. 

4.  Ft  seems,  the  board  of  state  can- 
vassers acts  ministerially  and  has 
no  jurisdiction  to  go  outside  of 
the  returns  of  the  county  canvass- 
ers, or  to  institute  an  mquiry  as 
to  the  eligibility  of  the  candidates 
voted  for  by  the  electors;  nor  has 
it  authority*  to  determine  whether 
a  minority  candidate  was  elected 
wliere  it  appears  that  the  majority 
candidate  was  ineligible.  Id, 

-5.  Tt  seems,  also,  that  none  of  the 
officers  charged  with  the  duty  of 
canvassing  votes  derives  any  power 


to  pass  upon  the  eligibility  of 
candidates,  or  to  disregard  votes 
cast  for  an  ineligible  candidate, 
under  the  provisions  of  the  Ballot 
Laws  of  1890  (§  21,  chap.  262, 
Laws  of  1890),  providing  that 
"whenever  a  candidate  for  any 
office  whose  name  is  printed  on  the 
official  ballot,  shall  have  died,  shall 
be  or  become  ineligible,  or  shall 
have  withdrawn  before  election 
day,  voters  may  use  an  unofficial 
ballot  ♦  *  *  and  the  name 
of  the  ♦  *  *  candidate  shall 
be  considered  as  having  been 
erased  from  the  official  ballot.'' 
That  provision  was  intended 
merely  to  enable  voters  in  the 
cases  mentioned  to  vote  unofficial 
ballots,  and  only  in  case  some 
candidate  has  been  voted  for  by 
an  unofficial  ballot  is  the  name  of 
the  candidate  on  the  official  ballot 
to  be  considered  as  having  been 
erased.  Id. 

6.  It  seems  also,  that  the  board  of 
state  canvassers  derives  no  power 
to  inquire  as  to  the  eligibility  of 
the  relator,  from  the  provision 
of  the* Code  of  Civil  Procedure 
(§  843),  declaring  that  "where  an 
officer,  person,  board  or  committee, 
to  whom  or  to  which  application 
is  made  to  do  an  act  m  official 
capacity,  requires  information  or 
proof  to  enable  him  or  it  to  decide 
upon  the  propriety  of  doing  the 
act,  he  or  it  may  receive  an  affi- 
davit for  that  purpose;"  that  as 
said  board  has  no  iurisdiction  to 
inquire  as  to  the  relator's  eligibil- 
ity, it  can  have  no  official  act  to 
perform  in  reference  thereto,  and 
so,  can  require  no  information  or 
proof  to  enable  it  to  enter  upon 
such  inquiry.  Id, 

7.  A  board  of  county  canvassers,  in 
connection  with  their  returns  of 
the  result  of  an  election,  sent  to 
the  secretary  of  state  a  copy  of  a 
resolution  passed  by  the  board,  to 
the  effect  that  a  candidate  for  the 
office  of  state  senator,  who  the  re- 
turns showed  had  4^eceived  a 
majority  of  the  votes  of  the  county 
for  that  office,  was  not  eligible,  as 
anoeared  by  certain  affidavits  and 
papers  which  were  also  sent  with 
the  copy.  Upon  application  of  said 
candidate  an  order  was  granted 
directing  the  issuing  of  a  writ  of 
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mandamus  requiring  said  secretary 
to  return  said  papers  to  the  board 
of  county  canvassers  or  the  county 
clerk  or  to  cancel  the  same  of 
record  and  forbidding  him  from 
permitting  them  to  be  brought 
before  the  state  board  of  cauvassers 
for  their  consideration.  Udd, 
error;  that  while  the  state  board 
had  no  right  to  consider  said 
papers,  no  official  duty  required 
the  secretary  of  state  to  return 

•  the  papers  and  he  violated  no  offi- 
cial duty  in  placing  them  before 
said  board ;  that  while  the  writ 
would  do  no  harm,  it  could  accom- 
plish no  useful  purpose,  and 
should  have  been  denied.  In  re 
JPsopleex  rel.  Sherwood  v.  Bice.  391 

8.  The  right  to  vote,  secured  to  the 
citizen  by  the  Constitution,  must 
be  exercised  in  the  manner  and 
subject  to  the  regulations,  as  to 
time  and  method,  lawfully  pre- 
scribed by  the  legislature.  People 
ex  rel.  ^'icJtols  v.  Bd.  Co.  Can- 
fxusers.  395 

9.  Where  a  statute,  therefore,  pre- 
scribes the  method  of  voting,  all 
of  its  substantial  requirements 
must  be  complied  with,  and  while 
it  seems,  in  the  absence  of  some 
clear  and  positive  prohibition  in 
the  statute  against  counting  ballots 
cast  without  observing  the  forms 
and  regulations  prescribed,  the 
tendency  of  the  courts  is  to  effect- 
uate the  intent  of  the  voter,  and 
that  the  statute  should  be  so  con- 
strued as  not  to  place  an  arbitrary 
or  unreasonable  obstruction  in  his 
wav,  where  there  is  such  a  prohi- 
bition the  ballots  so  cast  are  void 
and  should  not  be  counted.        Id. 

10.  The  primary  object  of  the  *'  Bal- 
lot Reform  Act "  (Chap.  262,  Laws 
of  1890,  amended  by  chap.  296, 
Laws  of  1891)  is  toenable  the  voter 
to  aist  his  ballot  without  the  pos- 
sibility of  revealing  by  the  act  of 
voting  the  identity  or  political 
complexion  of  the  candidates 
voted  for.  Id, 

11.  Il  seems,  therefore,  that  any  con 
struction  of  the  statute  which  will 
permit  votes  to  be  cast  and  counted 
which  contain  any  caption  or  word 
revealing  what  is  so  sought  to  be 
kept  secret,  should  be  avoided.  Id. 


12.  The  said  act  requires  the  same- 
indoi*sement  upon  all  the  official 
ballots  used  at  any  polling  place, 
and  atiy  ballot  cast  having  a  differ- 
ent indorsement  and  dne  disclosinff 
the  candidates  voted  for  is  void 
and  may  not  be  counted  (§  17); 
and  this,  without  regard  to  the 
question  as  to  whether  the  change 
was  made  with  intent  to  render 
the  ballot  distinguishable,  or  as 
to  whether  tlie  elector  had  knowl- 
edge or  means  of  knowledge 
of  the  improper  indorsement. 
(Andrews,  Finch  and  Pkckham. 
JJ.,  dissenting )  Id. 

13.  The  provisions  of  said  act  (§  29) 
prohibiting  inspectors  of  election 
from  depositing  any  ballot,  except 
the  unofficial  ballot,  provided  for 
(§21),  not  properly  indorsed  or  one 
having  **a  distinguishing  mark 
on  the  outside  thereof,"  and  tho 
provision  of  said  act  (§  81)  pro- 
hibiting the  canvasser  from  count- 
ing any  such  ballot  refer  to  the 
official  ballots,  not  to  unofficial 
ballots  other  than  those  provided 
for  in  the  act.  (Andrews,  Finch 
and  Peckham,   JJ.,    dissenting.) 

Id. 

14.  In  proceedings  by  mandamus  to 
compel  a  county  board  of  can- 
vassers to  rejT3ct  certain  votes  cast 
at  a  general  election  for  P.,  a  c^xn- 
didate  for  the  office  of  state  senator, 
these  facts  appeared:  The  county 
clerk,  in  compliance  with  said  act, 
caused  official  ballots  to  be  printoti 
for  each  election  district  in  the 
county,  one  for  each  of  the  polit- 
ical parties  that  had  made  nomina- 
tions; all  were  alike  indorsed,  as 
prescribed  by  the  statute,  with  the 
designation  of  tlie  polling  place 
or  election  di.strict  for  which  the 
ballots  were  prepared.  In  trans- 
mitting these  ballots  to  the  town 
clerk,  while  those  of  all  the  parties, 
but  the  one  of  which  P.  was  the 
candidate  for  senator,  were  prop- 
erly delivered,  in  nine  of  the  elec- 
tion districts  the  ballots  of  that 
party  were  transposed,  so  that 
those  indorsed  for  one  district  were 
sent  to  another,  and  were  there 
used  and  voted,  and  thus  the  bal- 
lots for  that  party  in  each  of  said 
districts  were  indorsed  with  tho 
number  or  designation  of  another 
district  and  could  be  distinguished 
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from  those  of  the  other  parties. 
.  Held  (Andrews,  Finch  and  Peck- 
ham,  JJ.,  dissenting),  thatan order 
granting  the  writ  prayed  for  was 
proper;  that  the  defective  ballots 
•could  not  be  considered  as  unof- 
ficial ballots,  as  they  purported  to 
be  official  ballots  and  the  condition 
atithorizing  the  use  of  iinofflcial 
ballots  did  not  exist;  and  that  said 
ballots  could  not  lawfully  be 
counted.  "^    Id. 

15.  Any  citizen  may  invoke  the  aid 
of  the  coiirta  to  compel  the  per- 
formance by  a  public  officer  of  a 
public  duty,  and  so  iin  elector  may, 
at  least  in  the  case  of  the  death  of 
the  candidate  interested,  make  ap- 
plication to  the  proper  tribunal  for 
a  mandamus  to  compel  the  state 
board  of  canvassers  to  reject  and 
disregard  a  paper  purporting  to 
be  a  return  of  a  board  of  can- 
vassers, but  which  is  not  properly 
signed  and  certified,  and  does  not 
give  the  results  of  a  proper  legal 
canvass,  and  to  consider  only  a 
proper  return.  In  re  Peapleexrel. 
Daley  v.  Rice.  449 

16.  The  duty  of  a  county  clerk,  when 
acting  under  the  authority  of  the 
statute  (§S  3,  ^,  art.  1,  tit.  5,  chap. 
130,  Laws  of  1842),  as  secretary  of 
the  board  of  county  canvassers  is 
purely  ministerial;  he  has  no 
authority  to  sit  in  judgment  upon 
the  action  of  that  nody,  and  may 
not  refuse  to  certify  as  correct,  ana 
attest  by  his  signature,  a  state- 
ment made  by  the  board  of  the  re- 
sult of  an  election,  because,  in  his 
opinion,  it  does  not  give  the  cor- 
rect legal  result.  If  the  statement, 
as  made,  correctly  sets  forth  the 
action  of  the  board,  it  is  his  duty 
to  certify  and  sign  it,  without  re- 
gard to  the  question  as  to  whether 
the  board  has  done  its  duty  in  a 
valid  way  or  not.  *     Id. 

17.  In  case  the  county  clerk  refuses 
to  perform  his  duty  in  this  respect, 
the  remedy  is  not  confined  to  the 
procuring  of  a  mandamus  to  com- 
pel performance,  but  the  board 
has  power  to  designate  one  of  its 
number  as  secretary  pro  tern.,  to 
make  the  certificate  and  attest 
under  its  direction  the  correctness 
of  the  statement,  to  file  it  in  the 
county  clerk's  office,  and  to  pre- 


pare and  send  certified  copies 
thereof  to  the  proper  state  officers, 
in  case  of  the  refusal  of  the  county 
clerk  as  such  so  to  do.  Id. 

18.  Where,  upon  application  for  a 
writ  of  mandamus  requiring  the 
state  board  of  canvassers  to  disre- 
gard the  return  made  by  a  board 
of  county  canvassers,  tlie  moving 
papers  alleged,  in  substance,  that 
the  county  board  illegally  can- 
vassed the  result  of  the  returns 
made  to  it  by  the  inspectors  of 
election  and  made  up  its  canvass 
in  opposition  to  said  returns, 
thereby  giving  a  plurality  to  one 
candidate  when  the  returns  showed 
that  the  opposing  candidate  was 
elected,  and  then  made  a  return 
to  the  state  board,  proper  and 
valid  on  its  face,  but  which  c^ve 
the  results  of  such  illegal  canvass, 
and  these  allegations  were  not  de- 
nied in  the  opposing  papers,  /teM, 
that  the  court  below,  in  its  proper 
branch,  would  have  the  power  to 
command  the  state  canvassers  to 
canvass  witliout  regard  to  such  re- 
turn ;  also,  that  in  case  another 
return,  properly  authenticated, 
containing  the  result  of  a  legal 
canvass  was  subsequently  sent, 
that  the  state  board  could  canvass 
it.  Id. 

19.  The  office  of  a  ooard  of  state  can- 
vassers is  purely  ministerial,  no 
judicial  powers  are  vested  in  them. 
They  are  simply  authorized  to 
compute  the  votes  cast  throughout 
the  state  and  determine,  upon 
statements  made  up  from  the  re- 
turns of  the  boai-da  of  county  can- 
vassers, what  persons  have  received 
the  greatest  number  of  votes,  and 
upon  the  statements  so  made  they 
must  declare  those  persons  to  be 
duly  elected.  No  other  evidence 
may  be  received  or  used  and  no 
declaration  may  be  made  by  such  a 
board  e.scept  as  based  upon  a  de- 
termination arrived  at  by  the  state- 
ments made  up  by  it  in  an  arith- 
metical manner  from  the  various 
official  returns  before  them.  In  re 
People  ex  reX.  Derby  v.  Rice.       461 

20.  The  statement  returned  by  a 
board  of  county  canvassers  to  the 
state  board  may  not  lawfully  con- 
tain anything  save  the  whole  num- 
ber of  votes  given  in  the  county. 
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the  names  of  the  candidates,  and 
the  number  of  votes  given  for 
each,  and  this  must  be  made  up 
solely  from  the  original  statements 
of  the  canvass  returned  by  the  in- 
spectors in  each  and  all  of  the  elec- 
tion districts  of  the  county.        Id. 

21.  Such  a  board  has  no  authority 
to  transmit  with  their  official  re- 
turn any  paper  attacking  the  valid- 
ity of  the  election,  and  if  such  a 
paper  is  so  transmitted  the  state 
board  has  no  power  to  consider  it. 

Id. 

22.  Where  the  sample  ballots  at- 
tached to  a  return  of  inspectors  of 
election  to  the  board  of  county 
canvassers  show  that  the  candi- 
date was  correctly  named  in  the 
ballots,  but  through  mistake  or 
clerical  error  they  are  returned  in 
a  name  differing  slightly  in  the 
spelling  or  in  some  other  particu- 
lar, upon  refusal  of  the  said  boanl 
tb  send  back  the  return  for  correc- 
tion, the  candidate  is  entitled  to  a 
mandamus  requiring  it  so  to  do 
before  canvassing  the  vote.  Pfoplr 
exrel.  Munrov.  Bd.  Co.  Canvasserti. 

469 

28.  The  rule  that  the  statement  of 
votes  cast  for  a  candidate,  written 
as  required  by  the  statute,  upon  a 
sample  ballot  attached  to  the  re- 
turn, may  not  be  used  by  the  boartl 
of  county  canvassers  as  the  correct 
statement,  when  it  differs  from  the 
statement  of  such  vote  given  in 
the  body  of  the  return,  but  that 
the  latter  must  govern,  does  not 
preclude  the  board,  when  it  is  ma- 
terial to  determine  the  correct 
name  of  the  person  voted  for, 
from  inspecting  the  sample  ballot. 

Id. 

24.  Where,  however,  upon  applica- 
tion for  a  mandamus  compelling 
the  return  and  correction  of  a 
number  of  returns  so  defective,  it 
appeared  that  the  indorsement 
upon  the  official  ballots  used  and 
voted  in  some  of  the  election  dis- 
tricts which  contained  the  name 
of  the  candidate  upon  whose  rela- 
tion the  application  was  made 
were  defective  in  that  the  number 
of  the  election  district  was  not 
stated  therein,  but  instead  thereof 
that    of    another    district,    held 


(Andrews,  Finch  and  Peckham, 
^J.»  dissenting),  that  a  provision 
in  the  order  granting  the  writ  re- 
quiring the  county  canvassers 
when  the  erroneous  returns  were 
corrected,  to  proceed  and  canvass 
the  vote  as  it  appeared  on  the  face 
of  the  returns,  and  declare  the  re- 
sult, was  error.  Id. 


ELECTRIC  LIGHT  COMPANIES. 

1.  The  relator,  a  domestic  corpora- 
tion, organized  under  the  General 
Manufacturing  Act  (Chap.  40. 
Laws  of  1848).  is  engaged  in  the 
business  of  producing  electricity 
and  supplying  the  same  to  cus- 
tomers for  lighting  purposes.  In 
proceedings  to  review  by  certiorari 
a  decision  of  the  comptroller  hold- 
ing the  relator  liable  to  pay  taxes 
and  penalties  imposed  by  the  act 
of  1880.  providing  for  the  assess- 
ment and  payment  of  taxes  by 
certain  corporations  (Chap.  542, 
Laws  of  1880),  and  the  act  of  1881, 
amending  the  same  (Chap.  861, 
Laws  of  1881),  lield,  that  it  was  a 
manufacturing  corporation  within 
the  meaning  of  the  provision  of 
said  act  exempting  such  corpora- 
tions, and  so  was  exempt  from 
taxation  until  the  passage  of  the 
amendatory  act  of  1889  (Chap.  353, 
Laws  of  18)89),  which  took  electric 
light  ccmipanies  out  of  the  exemp- 
tion clause.  'People  ex  rel.  B.  E. 
M.  Co.  V.  Wempl^.  543 

2.  Where  a  corporation  was  organ- 
ized under  the  act  of  1848  (Chap. 
37,  Laws  of  1848),  providing  for 
the  incorporation  of  gas  companies 
but  under  the  authority  given  by 
the  act  of  1879  (Chap.  512,  Laws 
of  1879),  was  exclusively  engaged 
in  generating  and  supplying  elec- 
tric currents  for  the  purpose  of 
illumination,  held^  that  it  was  a 
manufacturing  corporation  within 
the  meaning  of  the  exemption 
clause  of  the  act  providing  for  the 
assessment  and  taxation  of  certain 
corporations  (Chap.  542,  Laws  of 
1880.  as  amended  by  chap.  861, 
I^aws  of  1881),  and  so  was  exempt 
from  taxation  prior  to  the  passage 
of  the  amendatory  act  of  1889 
(Chap.  353.  Laws  of  1889),  which 
took  electric  light  companies  out  of 
the  exemption  clause;  that  the  fact 
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that  the  corporation  was  not  or- 
ganized under  the  General  Manu- 
lacturiug  Act  did  not  affect  its 
character  as  a  manufacturing  cor- 
poration. People  ex  rel.  E.  E.  I. 
Co.  V.  Wemple.  664 


EQUITY. 

1.  It  deems,  that  an  imitation  of  the 
names,  signs  or  marks  under  which 
another  conducts  a  business  is  a 
deception  practiced  upon  the  pub- 
lic and  an  iniury  to  the  proprietor 
in  the  loss  ot  custom  and  patron- 
age, to  redress  which  the  jurisdic- 
tion of  a  court  of  eriuity  may  be 
invoked.     Mutiro  v.  Tou^ey.        88 

2.  This  rule  applies  to  the  publica- 
tion of  books  under  a  particular 
name;  this  is  the  subject  of  prop- 
erty, and  a  (colorable  imitation  of 
the  name  adopted  by  one  publisher 
hj  another  engaged  in  publishing 
similar  books,  by  which  the  pub- 
lic may  be  easily  misled  into  sup- 
posing it  is  the  literary  article  they 
desired  to  obtain  and  read,  is  ah 
act  of  deception  which  injures  the 
publisher  who  first  adoptM  the 
name,  and  which  he  may  call  upon 
a  court  of  equity  to  redress.      Id. 

3.  This  power,  however,  is  only  to 
be  exercised  to  prevent  fraud  and 
imposition,  and  to  justify  the  inter- 
ference of  the  court  there  must  Ix* 
some  real  resemblance  in  the  name 
and  appearance  of  the  publication, 
such  as  to  de(!eive  a  person  of 
ordinary  intelligence  and  prevent 
him  in  the  ordinary  and  natural  use 
of  his  senses  from  ascertaining  the 
difference.  Id. 

4.  The  equity  resulting  from  a  valid 
agreement* by  the  owner  of  land, 
restricting  the  use  thereof,  al- 
though not  a  covenant  running 
wnth  the  land  or  a  legal  exception 
or  reservation  out  of  it,  but  simply 
a  personal  contract,  goes  with  the 
land  into  the  hands  of  a  purchaser 
from  such  owner,  with  notice,  who 
did  not  buy  innocently  or  in  good 
faith,  and  this  equity  mav  be  en- 
forced by  injunction.  Ijeins  v. 
OoUner.  227 

5.  To  warrant  equitable  relief  in  case 
of  the  infraction  of  such  an  agree- 


ment it  is  not  essential  that  it 
should  be  binding  at  law,  or  that 
any  privity  of  estate  should  exist 
between  the  parties,  nor  is  "it  an 
objection  that  the  contract  is  by 
parol.  Id. 

6.  Where  a  court  of  equity  gaina 
jurisdiction  of  a  cause  for  (me 
purpose  it  may  retain  it  generally, 
and  to  do  complete  justice  between 
the  parties,  ascertain  and  award 
damages  as  incidental  to  the  main 
relief  sought.  Lynch  v.  Met.  E. 
R  Co.  274 

7.  Where,  therefore,  an  equity  court 
assumes  jurisdiction  to  restrain  a 
continuous  trespass,  in  order  to 
prevent  a  multiplicity  of  suits,  it 
may  proceed  to  give  full  relief, 
both  for  the  tortious  act  and  the 
resulting  damages.  Id, 

8.  The  provision  of  the  State  Con- 
stitution declaring  that:  *  *  The  trial 
by  jury  in  all  cases  in  which  it  lias 
heretoiore  been  used,  shall  remain 
inviolate  forever  "  (§  2,  art.  1),  does 
not  apply  to  the  trial  of  issues  of 
fact  in  an  equity  action:  and  this, 
althou^fifh  as  incidental  to  the  equit- 
able relief  sought,  a  money  judg- 
ment is  a.sked  for  and  issues  oi  fact 
are  presented  which  might  be  the 
basis  of  an  action  at  law.  Id, 

9.  Equity  will  only  enforce  a  parol 
contract  for  an  interest  in  land 
when  the  contract  is  definite  and 
certain  in  all  its  parts.  CroadaU' 
V.  Lanigan.  604 


ESTOPPEL. 

A  license  to  do  some  act  upon  the 
land  of  the  licensor  may  not  be 
changed  into  an  equitable  right 
on  the  ground  of  equitable  estop- 
pel.    Crotdale  v.  Lanigan,         604 

See  FoRMEB  Abjudicatioi?. 


EVIDENCE. 

1.  6.,  plaintiff's  husband,  and  one 
W.,  entered  into  a  contract  with 
defendant  for  the  purchase  of  a 
farm  by  them  of  him  for  $5,092.52, 
"and  other  stipulations  and  pay- 
ments heretofore  made  and  to  be 
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performed;"  these  were  not  set 
forth.  Indorsed  upon  the  contract, 
however,  whs  an  agreement  by  the 
vendees  to  pay  defendant  in  addi- 
tion to  said  sum,  |2,000  and 
interest,  "secured  in  part"  by  a 
deed  from  B.  and  wife  of  certain 
lots  belonjfing  to  her,  said  $2,000 
to  be  paid  to  McL.  prior  to  tire 
execution  of  a  deed  by  him  to  his 
vendees,  and  on  a  sale  by  McL.  of 
the  lots  conveyed,  the  avails,  after 
paying  expenses,  were  to  be  ap- 
plied on  said  $2,000.  McL.  sub- 
sequently conveved  the  farm  to 
the  wife  of  W.  for  a  new  consid- 
eration agreed  upon  between  them, 
and  without  the  knowledge  or 
consent  of  B.  or  his  wife.  In  an 
action  to  compel  defendant  to 
reconvey  said  lots  to  plaintiff,  and 
to  pay  her  tlie  rents  received,  de- 
fendant alleged  in  )iis  answer  and 
offered  to  prove  on  the  trial  tliat 
the  deed  of  the  lots  was  in  fact 
delivered  by  plaintiff  and  accepted 
by  him  as  an  absolute  payment  of 
the  $2,000.  This  was  objected  to 
and.  excluded  upon  the  ground 
that  the  written  contract  was  con- 
clusive. Held,  error;  that  the  rule 
invoked  was  not  applicable  as 
between  one  of  the  parties  to  the 
contract  and  a  stranger.  Blazy  v. 
McLean.  44 

2.  In  an  action  upon  a  contract,  by 
which  defendant  agreed  to  pay 
half  the  expense  of  building  a 
party- wall,  it  appeared  that  plain- 
tiff built  flues  in  the  wall  which 
encroached  upon  defendant's  half. 
Plaintiff's  counsel  called  as  a  wit- 
ness an  architect  and  asked  him  if 
it  was  customarv  to  build  flues  in 
party- walls.  This  was  objected 
to;  said  counsel  stated  that  he  de- 
sired to  show  it  was  a  proper  thing 
to  put  a  flue  in  a  party- wall.  The 
court  sustained  the  objection. 
Held,  error.     Hammann  v.  Jordan. 

61 

3.  To  prove  that  the  encroachment 
of  the  flues  on  defendant's  land 
was  not  willful,  plaintiff,  as  a  wit- 
ness in  his  own  behalf,  was  asked 
whether  he  intended  to  have  the 
wall  built  correctly  with  regard  to 
the  flues.  This  was  objected  to 
and  excluded.  Held,  error;  that 
it  was  competent  for  plaintiff  to 
i^ow  that  he  did  not  encroach  in- 
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tentionally  upon  defendant's  prem< 
ises.  Id. 

4.  Upon  the  trial  of  an  action  brought 
to  recover  damages  for  personal  in- 
juries, it  appeared  that  plaintiff 
was  injured  by  a  collision  between 
a  street  car  of  one  of  tlie  defendants 
in  which  she  was  J^  passenger,  and 
the  truck  of  the  other  defendant, 
occurring  while  the  car  was  cross- 
ing and  the  truck  was  passing 
along  a  street.  A  witness  who 
had  driven  trucks  for  years  was 
asked,  and  permitted  to  answer 
under  objection  and  exception,  a 
question  as  to  within  what  time 
and  space  a  loaded  truck  could  be 
stopped,  lleldy  no  error;  the  court, 
however,  stating  that  the  question 
was  barely  competent,  and  that 
this  class  of  testimony  was  not  to 
be  encouraged.  0'2^eil  v.  D,  D., 
E.  B.  A.  B.  R.  R.  Co.  125 


5. 


A  conveyance,  absolute  upon  its 
face,  may  be  shown  by  parol  or 
extrinsic  evidence  to  be  in  reality 
merely  a  security,  and  to  that  end 
it  is  not  essential  to  show  fraud  or 
mistake  in  the  inception  of  the  in- 
strument.   Barry  v.  Colville.    802 


6.  In  an  action  against  a  special  part- 
ner in  a  limited  partnership  to 
charge  him,  as  general  partner, 
with  an  indebtedness  of  the  firm, 
plaintiff  claimc<l  that  the  contribu- 
tion of  the  special  partner  to  the 
capital  of  the  firm  was  not  made  in 
cash,  as  stated  in  the  certificate  and 
accompanying  aflldavits  filed,  but 
was  made'  by  crediting  him  with 
an  equivalent  amount  loaned  by 
him  to  a  pre-existing  firm,  com- 
posed of  the  general  partners.  To 
prove  this,  defendants  offered,  and 
were  permitted,  to  give  in  evidence 
entries  in  the  books  of  the  old  firm, 
showing  loans  to  it  by  defendant 
to  the  amount  of  his  alleged  con- 
tribution, and  an  entry  therein  of 
a  credit  of  a  similar  amount  to  his 
capital  account  with  the  new  firm 
of  the  same  date  as  that  of  the  cer- 
tificate. Held,  error.  Kohler  v. 
Lindenmeyr.  498 

7.  The  provision  of  the  Code  of 
Civil  Procedure  (§  834),  prohibit- 
ing the  disclosure  by  a  physician 
of  any  necessary  information  ac- 
quired in  a  professional  capacity, 

91 
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applies  only  to  information  the 
pnysician  acquires  in  attending  a 
patient;  not  to  information  ob- 
tained by  him  m  any  other  way. 
Fisher  v.  FHsfier,  654 


EXCEPTIONS. 

1.  In  an  action  to  restrain  the  opera- 
tion of  an  elevated  railroad  in  a 
street  in  front  of  plaintiff's  prem- 
ises, the  uncontradicted  evidence 

'  showed,  and  the  defendants'  coun- 
sel rec^uested  the  court  to  find,  that 
the  existence  and  operation  of  the 
railroad  had  greatly  increased  the 
population  of  the  locality  in  which 

glaintiff's  property  is  situated,  and 
as  brought  traflic  into  the  street, 
and  thereby  plaintiff's  property 
has  been  mcidentally  benefited, 
and  that  there  has  been  a  general 
rise  in  the  value  of  the  real  estate 
along  the  street,  largely  attribut- 
able to  the  road.  The  court  re- 
fused so  to  find,  and  defendants 
excepted.  Defendants  also  moved 
for  a  dismissal  of  the  complaint 
on  the  merits,  upon  the  ground, 
amon^  others,  that  it  appeared 
plaintiff's  property  had  been  bene- 
fited by  the  road,  and  had,  by 
reason  thereof,  increased  in  value 
since  its  erection,  which  motion 
was  denied  and  exceptions  taken. 
The  court  found  that  plaintiff  had 
sustained  damage  to  the  amount 
Btat-ed.  Ueld,  that  the  exceptions 
were  sufficient  to  bring  up  the 
question  as  to  whether  the  court 
had  adopted  the  proper  rule  of 
damages.     Bohm  v.  Met.  E.  R.  Co. 

576 

2.  Only  questions  of  law  raised  by 
exceptions  taken  during  the  pro- 
gress of  the  trial  can  be  reviewed 
m  this  court.     WickxY.  Tlu>mpst>n. 

684 

8.  Where,  therefore,  the  record  on 

■     appeal  to  this  court  contains  no 

exceptions,  the  denial  of  a  motion 

for  a  new  trial  is  not  the  subject 

of  review  here.  Id. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1,  The  will  of  T..  executed  in  1886, 
gave  three-fourths  of  his  residuary 


estate  to  his  executors,  in  trust,  to 
be  held  in  three  equal  and  separate 
parts,  one  for  each  of  his  three 
daughters  until  her  arrival  at  the 
age  of  twenty-one,  after  that  time 
the  daughter  to  care  for  the  realty 
and  keep  invested  the  personalty 
set  apart  for  her  share  and  have  the 
rents  and  income  accruing  there- 
from, "independent  of  her  hus- 
band, if  married,"  during  life,  the 
same  to  pass  upon  her  death  to  her 
surviving  children.  The  will  then 
provided  that  in  case  either  of  the 
daughters  married  "and  her  hus- 
band be  found  capable  and  pru- 
dent in  the  management  of  prop- 
erty, and  shall  treat  her  and  her 
family  with  kindness"  and  the 
executors  shall  first  give  to  her 
"  a  written  testimonial  to  that  ef- 
fect," she  shall  have  in  addition  to 
the  life  estate  an  absolute  property 
in  and  control  over  the  share  ap- 
portioned to  her.  By  a  codicil  it 
was  provided  that  each  of  the 
daughters,  after  her  arrival  of  age, 
should  have  and  hold  the  property 
apportioned  to '  her  * '  according  to 
the  several  clauses  and  directions" 
of  the  will,  durinff  her  life,  if 
married,  free  from  the  control  of 
her  husband,  and  as  if  she  "  were 
femme  sole"  with  remainder  to  her 
children.  Held,  that  the  codicil 
did  not  revoke  the  provisions  of 
the  will  conferring  upon  the  execu- 
tors power,  by  giving  the  testi- 
monial, to  convert^ the  life  estate 
into  an  absolute  title.  VUle  v. 
Keeler.  190 

2.  The  words  of  the  gift  to  the  execu- 
tors were  "  unto  mv  said  executor 
or  executors  who  shall  consent  to 
act  or  may  survive."  Held,  that 
upon  the  death  of  all  of  the  execu- 
tors but  one,  the  survivor  had 
power  to  execute  the  prescribed 
testimonial.  «  Id. 

3.  Under  and  by  the  Code  of  Civil 
Procedure  (§§  2474.  2475,  2739). 
the  power  oi  a  3urrogate  to  permit 
proof  of.  the  claim  of  an  executor 
or  administrator  against  his  de- 
cedent's estate  is  confined  to  the 
occasion  of  the  judicial  settlement- 
of  his  accounts;  the  surrogate  has 
no  jurisdiction  to  entertain  a  pro- 
ceeding solely  for  the  purpose  of 
proving  the  claim,     in  re  Ryder. 
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FORECLOSURE. 

1.  Where  the  owner  of  the  equity  of 
redemption  of  mortgaged  premises 
becomes  bankrupt  and  his  estate 
has  passed  into  the  hands  of  an  as- 
signee in  bankruptcy,  to  cut  off  the 
interest  of  the  latter  by  a  foreclos- 
ure of  the  mortgage,  he  must  be 
made  a  party  defendant  to  the  fore- 
closure suit  in  his  representative 
or  official  capacity,  or  it  must  ap- 
pear in  some  way  on  the  face  of 
the  proceedings  that  they  relate 
to  or  affect  the  bankrupt's  estate; 
the  fact  that  he  was  made  a  party 
individually  is  not  sufficient,  nor  is 
it  material  that  he  knew  the  fore- 
closure related  to  lands  owned  by 
the  bankrupt,  and  that  he  had  no 
interest  therein  save  as  assignee. 
Landon  v.  Townshend.  166 

2.  Upon  application  for  surplus 
moneys  arising  on  foreclosure  sale, 
it  appeared  that  there  were  two 
mortgages  which  were  liens  upon 
the  premises  sold  subsequent  to 
the  mortgage  foreclosed;  the  senior 
one  also  covered  other  lands,  which 

'  the  proof  showed  and  the  referee 
found  were  of  value  more  than  suf- 
ficient to  satisfy  the  mortgage,  and 
the  junior  mortgage  only  covered 
those  premiss.  Held,  that  the 
court  had  no  power  to  displace  the 
prior  lien  in  favor  of  the  junior 
mortgage,  and  to  compel  the 
owner  of  the  former  to  resort  to 
the  other  lands  covered  by  it  to  ob- 
tain payment.  Cannon  v.  Wa»h- 
buiTi,  485 

8.  As  to  whether,  if  the  owner  of  the 
junior  mortgage  had  offered  to 
pay  the  prior  one  and  demanded 
an  assignment  of  it,  he  could  have 
been  subrogated  to  all  the  rights 
of  its  owner  as  against  the  other 
real  estate,  quaere.  Id 


FORMER  ADJUDICATION. 

1.  P.  &  L.  effected  insurance  under  an 
open  policy  of  marine  insurance 
for  advances  made  to  the  captain 
of  a  vessel  named  for  a  voyage 
specified;  before  this  they  had 
written  to  the  owners  of  the  vessel 
that  its  captain  had  drawn  upon 
them  and  asked  whether  the  owners 
would  remit  the  amount  or  would 


have  them  advance  it.  P.  &  L. 
after  the  insurance  received  an 
answer  from  the  owners  askinj^ 
them  to  insure  the  advances  if  it 
had  not  already  been  done,  so  that 
in  case  of  loss  the  owners  would 
not  be  called  upon  for  reimburse- 
ment. P.  &  L.  replied  that  they 
had  "covered  the  amount  by  in- 
surance." A  loss  having  occurred 
plaintiff,  witho'it  knowledge  of 
the  correspondence  between  P.  & 
L.  and  the  owners,  paid  that  firm 
the  amount  of  the  advances.  In 
an  action  to  recover  back  the  same, 
plaintiff  introduced  in  evidence  on 
the  trial  the  record  of  a  judgment 
of  the  U.  8.  District  Court,  in  an 
action  instituted  by  filing  a  libel 
against  the  vessel,  to  recover  the 
amount  paid  to  P.  &  L.  Bj  the 
judgment  the  libel  was  dismissed. 
Held,  that  the  record  was  properly 
received  in  evidence,  and  that 
plaintiff  was  entitled  to  recover  as 
damages,  in  addition  to  the  ad- 
vances, the  amount  of  costs  paid 
by  it  in  that  action.  Pkcenix  Ins, 
Vo.  V.  Parsons,  86 

2.  It  is  not  sufficient  for  a  party,  who 
sets  up  a  prior  judgment  as  a  bar, 
to  produce  a  record  showing  a 
judicial  determination  in  his  favor 
of  the  question  in  litigation;  he 
must  also  show  that  the  judgment 
.was  rendered  upon  the  merits, 
that  the  question  was  a  material 
one  in  the  former  action,  and  that 
it  was  disposed  of  upon  substan- 
tially the  same  facts  as  are  pre- 
sented in  the  subsequent  action. 
Sluiw  V.  Broadbent.  114 

3.  In  an  action  to  enforce  the  specific 
performj^nce  of  a  parol  contract  to 
convey  land,  these  facts  appeared 
and  were  found:  That  defendant 
agreed  to  build  a  house  on  a  lot 
owned  by  him  and  to  convey  the 
premises  to  plaintiff  for  $1,200,  to 
be  applied  on  an  account  plaintiff 
had  against  defendant.  The  house 
was  built  and  possession  given  to 
plaintiff,  and  she  still  continues  in 
possession  thereof.  Plaintiff  there- 
after brought  an  action  against  de- 
fendant on  the  account  without 
crediting  the  $1,200.  An  attach- 
ment was  issued  therein,  under 
which  defendant's  property  was 
levied  upon.  The  attachment  was 
vacated  and  thereupon  the  defend- 
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ant  brought  an  action  upon  the 
undertaking,  given  when  the 
attachment  was  issued,  to  recover 
his  damages.  In  her  answer  in  that 
action  the  plaintiff  here  set  up  tlie 
said  contract  as  a  defense,  and  de- 
manded a  conveyance  of  said 
premises  in  accordance  therewith. 
No  reply  was  served.  Upon  the 
trial  of  that  action,  the  counsel  of 
the  defendant  therein  (the  plain- 
tiff here)  offered  to  prove  saia  con- 
tract; this  was  objected  to  by 
plaintiff  and  the  evidence  excluded 
the  court  holding  that  the  effect  of 
the  complaint  in  the  action  upon 
the  account  was  to  waive  the  agree- 
ment, plaintiff  therein  having 
elected  to  sue  for  the  money  in- 
stead of  giving  the  credit  and  tak- 
ing the  land.  The  court,  in  the 
action  upon  the  undertaking, 
found  that  said  premises  were  the 
property  of  and  belonged  to  the 
plaintiff  therein,  that  none  of  the 
allegations  of  defendant's  answer 
were  sustained,  and  rendered  Judg- 
ment in  favor  of  said  plaintiff  for 
his  damages.  Thereupon  the 
plaintiff  here,  in  her  action  upon 
the  account,  moved  for  leave  to 
amend  her  complaint  by  inserting 
an  allegation  as  to  the  contract 
and  giving  the  credit.  This 
motion  was  granted,  as  the  court 
stated,  without  passing  upon  or 
adjudicating  the  question  whether 
such  an  agreement  was  made,  and 
without  impairing  the  effect  of  the 
decision  and  adjudication  in  the 
action  on  the  undertaking  upon 
the  rights  of  the  parties.  The 
complaint  was  amended  accord- 
ingly, and  the  defendant  answered 
denying  generally  its  allegations, 
without  setting  up  the  judgment 
in  his  favor.  The  trial  resulted  in 
a  finding  that  the  alleged  contract 
was  nif^e;  that  defendant  built 
the  house  and  gave  possession 
thereof  to  plaintiff,  and  that  she 
had  since  occupied,  claiming  to 
own  it,  with  the  understanding 
that  she  was  to  credit  the  defend- 
ant with  $1,200  on  account. 
This,  with  payments  made,  satis- 
fied the  account  in  full,  and  a 
judgment  was  directed  in  favor 
of  defendant,  dismissing  the 
complaint.  Defendant  entered 
judgment  thereon.  The  court  in 
the  present  action  dismissed  the 
complaint  on  the  ground  that  the 


judgment  in  the  action  on  the  un- 
dertaking was  a  bar.  UM,  error; 
that,  on  the  contrary,  the  former 
judgment  in  the  action  on  the  ac- 
count was  an  adjudication  in  plain- 
tiff's fcvvor,  upon  the  material  issue 
in  this  action,  and  inasmuch  as 
the  defense  plead  to  the  action  on 
the  undertaking  was  irrelevant  as 
a  defense  or  counter-claim,  the 
ruling  thereon  did  not  affect  the 
conclusive  force  of  the  subsequent 
adjudication  in  plaintiffs'  &vor. 

Id. 

4.  Also  hdd,  that  if  said  judgment 
could  be  considered  as  an  adjudi- 
cation that  plaintiff  had  waived 
her  right  to  a  specific  performance, 
its  conclusiveness  as  a  bar  was 
taken  away  by  the  amendment  of 
the  complaint;  as  when,  by  such 
amendment,  credit  was  given  for 
the  contract  price  of  the  land,  it 
could  no  longer  be  considered  that 
plaintiff  had,  by  that  action, 
waived  her  rights  under  the  con- 
tract, or  elected  to  take  money 
instead  of  the  land.  Id. 

5.  Also  held,  that,  conceding  defend- 
ant's judgment  was  an  adjudica- 
tion in  his  favor  as  to  the  validity 
of  the  contract  of  purchase,  there 
was  an  equally  valid  adjudication 
against  him;  and  that  the  one 
estoppel  neutralized  the  other,  and 
so  the  question  was  left  open  to  be 
again  tried.  Id. 

6.  The  will  of  T.,  executed  in  1836, 
gave  three-fourths  of  his  residuary 
estate  to  his  executors,  in  trust,  to 
be  held  in  three  equal  and  sepa- 
rate parts,  one  for  each  of  his 
three  daughters  until  her  arrival 
at  the  age  of  twenty'One,  after  that 
time  the  daughter  to  care  for  the  . 
realty  and  keep  invested  the  per- 
^nalty  set  apart  for  her  share  and 
have  the  rents  and  income  accru- 
ing therefrom,  "independent  of 
her  husband,  if  marri^,"  during 
life,  the  same  to  pass  upon  her 

.  death  to  her  surviving  children. 
The  will  then  provided  that  in 
case  either  of  the  daughters  mafr 
ried,  "  and  her  husband  be  found 
capable  and  prudent  in  the  man- 
agement of  property,  and  shall 
treat  her  and  her  family  with  kind- 
ness," and  the  executors  shall  first 
give  to  her  "  a  written  testimooial 
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to  that  effect, "  she  shall  have,  in 
addition  to  the  life  estate,  an  abso- 
lute property  in  and  control  over 
the  share  apportioned  to  her.  By 
the  judgment  in  an  action  for  a 
partition  of  the  real  estate  of  which 
the  testator  died  seized,  certain  real 
estate  was  allotted  and  set  off  to 
each  of  the  daughters  to  be  vested, 
as  the  decree  declared,  in  her  dur- 
ing her  life,  with  remainder  in  fee 
to  her  issue.  Subsequently  the 
sole  surviving  executor  executed 
to  each  of  the  daughters  a  testi- 
monial, as  required  by  the  will. 
M.,  one  of  said  daughters,  died 
in  1889,  leaving  a  will  by  which 
she  devised  all  of  her  property  to 
plaintiff,  her  husband,  who  subse- 
quently entered  into  a  contract  to 
sell  and  convey  a  portion  of  the 
real  estate  set  apart  to  her  by  said 
decree,  by  full  covenant  warranty 
deed  to  K.,  who,  upon  being  ten- 
dered such  a  deed,  refused  to  com- 
plete the  purchase,  alleging  that 
plaintiff  did  not  own  the  fee. 
Upon  a  case  submitted  under  the 
Code,  heldy  that  upon  the  execution 
and  delivery  of  the  certificate  the 
absolute  fee  in  the  lands  set  apart 
for  her  was  vested  in  M. ;  that  this 
included  the  lands  set  apart  for 
her  in  the  partition  suit;  that  the 
rights  of  M.  and  her  devisee  were 
not  affect«d  by  the  provision  of  the 
decree  in  partition  declaring  that 
she  had  simply  a  life  estate,  as  that 
estate  was  subsequently  changed 
into  a  fee  by  the  executor's  certifi- 
cate.    VieU  V.  Keeler.  190 

7.  In  an  action  brought  by  an  as- 
signee for  the  benefit  of  creditors, 
to  recover  damages  for  ttie  un- 
lawful taking  and  conversion  of 
certain  of  the  assigned  personal 
property,  it  appeared  that  the 
property  was  taken  by  a  sheriff 
by  virtue  of  certain  attachments 
against  K.,  the  assignor,  among 
them  one  issued  in  actions 
brought  bv  defendants  H.  and 
M.  Defenclants  justified  the  tak- 
ing on  the  ground  that  the  assign- 
ment, was  fraudulent  and  void. 
Plaintiff  offered  in  evidence  a 
judgment-roll  in  an  action  brought 
by  il.  and  M.  against  plaintiff  and 
K.  to  set  aside  the  assignment  on 
the  ground  of  fraud,  which  was 
decided  in  favor  of  the  defendants 
therein;  the  court  adjudging  the 


assifi^nment  to  be  valid.  This  was 
received,  as  against  H.  and  M. 
alone,  under  objection  and  excep- 
tion. Held,  no  error;  and  that  the 
judgment  was  conclusive  as  to  the 
validity  of  the  assignment  as 
against  the  plaintiffs  in  that  ac- 
tion; that  the  fact  that  it  was 
necessary  for  them  to  show  a 
judgment  in  their  favor  and  the 
return  of  an  execution  unsatisfied 
did  not  affect  the  character  of  the 
action;  nor  did  the  fact  that  plain- 
tiff, for  the  purpose  of  connect iig 
said  defendants  with  the  unlawfiTl 
taking,  introduced  in  evidence  a 
bond  of  indemnity  executed  by 
them  to  the  sheriff;  that  in  both 
actions  they  represented  only  in- 
dividual interests;  also,  the  fact 
that  the  judgment-roll  was  inad- 
missible as  against  the  other 
defendants  did  not  affect  its  com- 
petency as  against  H.  and  M. 
Dyett  V.  Hyman.  '  351 

8.  The  action  was,  by  leave  of  the 
court,  discontinued  upon  payment 
of  costs  as  against  all  of  the  de- 
fendants except  H.  and  M.  Hdd, 
that  if  the  other  defendants  could 
have  been  prejudiced  by  the 
admission  df  the  roll,  they  could 
not,  after  the  discontinuance,  avail 
themselves  of  the  objection.       Id. 


FRAUD. 

G..  who  was  insolvent,  ordered  cer- 
tain goods  of  plaintiffs  on  the 
7th  of  March,  1884,  which  were 
received  and  accepted  by  him  on 
the  sixteenth;  on  the  tw^enty-sec- 
ond  of  that  month  G.  failed  and 
made  an  assignment.  Upon  the 
trial  of  an  action  to  recover  pos- 
session of  the  goods,  whijh  plain- 
tiff claimed  were  purchased  by 
G.,  with  knowledge  of  his  in- 
solvency and  with  the  precon- 
ceived design  not  to  pay  therefor, 
the  court  in  its  charge  treated  the 
order  as  the  purchase  and  charged 
that  the  question  was  the  intent 
of  G.  at  that  time.  Plaintiff's 
counsel  requested  a  charge  that 
notwithstanding  what  G.  may 
have  thought  when  he  made  the 
purchase,  if  when  he  received  the 
goods  he  knew  or  had  reasonable 
cause  to  know,  he  could  not  go 
on    in    business,    he    is    equally 
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chargeable  with  an  hitent  not  to 
pay.  This  the  court  refused  to 
charge,  saying  ''the  intent  must 
be  at  the  time  the  contract  was 
made."  Held,  error.  WMtten  v. 
FUzwater,  626 

See  Deceit. 


FRAUD  (STATUTE  OF). 
See  Statute  of  Fbauds. 

FRAUDULENT  CONVEY- 
ANCES. 

1.  A  general  creditor  having  no 
judgment,  cannot  maintain  an  ac- 
tion to  set  aside  a  conveyance  by 
his  debtor  in  fraud  of  the  rights  of 
creditors.    Briggs  v.  Atutin,    208 

2.  Where  an  assignment  for  the  bene- 
fit of  creditors,  executed  by  the 
members  of  a  firm,  by  its  terms 
assigned  all  the  partnership  prop- 
erty and  the  individual  estate  of 
eacli  of  the  assignors,  and,  after 
preferring  certain  firm  creditors, 
directed  the  assignee  with  the  resi- 
due to  pay  in  full  all  other  debts 
and  liabilities  of  the  assignors, 
"together  or  respectively,"  and  if 
the  residue  was  insufficient,  to  ap- 
ply it  toward  such  payment '  *  rata- 
bly and  in  proportion,"  and  it  ap- 
peared that  there  were  individual 
debts,  held,  that  the  assignment 
was  upon  its  face  fraudulent  and 
void  as  to  the  firm  creditors,  as  its 
effect  was  in  one  contingency  to 
devote  part  of  tho  partnership 
property  to  tho  payment  of  all  in- 
dividurvl  dcbt.3  of  the  assignors 
before  pavmcnt  in  full  of  all  the 
partnership  debts;  also  that  it  was 
not  validated  by  the  fact  that  the 
assets  were  insufficient  to  pay  the 
preferred  debts.    Boosa  v.  Marian. 

536 

HIGHWAYS. 

1.  Prior  to  the  construction  of  de- 
fendant's elevated  railroad  in  a 
street  in  the  city  of  New  York, 
premises  abutting  on  said  street, 
then  a  vacant  lot,  were  leased  to 
one  8.  for  a  term  of  years,  the 
lessor  covenanting  that,  if  during 
said  term  the  lessee  erected  upon 


said  lot  a  building  of  a  character 
described,  she  would  at  the  expira- 
tion of  the  term  pay  the  value  of 
the  same  or  grant  a  renewal  for 
another  term.  The  lessee  built 
upon  said  premises  and  thereafter 
assigned  the  lease  to  plaintiff,  who 
took  possession  and  has  since  then 
been  m  possession.  After  the  con- 
struction of  defendants'  road  and 
upon  the  expiration  of  the  term» 
the  lessor,  in  accordance  with  the 
covenants  of  the  lease,  executed  to 
plaintiff  a  new  lease  which  con- 
tained similar  provisions  as  to  re- 
newal and  the  purchase  of  the 
building  on  the  premises.  In  an 
action  to  restrain  the  operaticm  of 
said  road  and  for  damages,  the 
court  granted  the  injunction,  un- 
less defendant  paid  a  sum  fixed  as 
the  value  of  the  easements  appro- 
priated or  interfered  with,  and 
awarded  damages  for  injuries  to 
the  property  during  the  six  years 
preceding  the  commencement  of 
this  action.  Held^  no  error;  that 
plaintiff's  title  and  right  of  posses- 
sion date  from  the  assignment  of 
the  lease  to  him;  that  the  new  lease 
must  be  regarded  as  simply  a  con- 
tinuation of  the  prior  one;  that 
plaintiff  for  the  purposes  of  the 
case  was  to  be  construed  as  the 
owner  of  the  building  and  was  en- 
titled to  recover  such  sum  as  repre- 
sented its  diminished  rental  value 
caused  by  the  construction  and 
operation  of  the  road.  Kearney  v. 
Met.  E.  B,  Co,  76 

2.  An  owner  of  property  in  the  city 
of  New  York  abutting  on  a  street, 
through  which  an  elevated  rail- 
road has  been  built,  without  hav- 
ing acquired  his  easements  therein, 
may  recover  damages  for  deprecia- 
tion in  the  rental  value  thereof 
caused  by  the  construction  and 
operation  of  the  road,  while  such 
premises  are  in  the  actual  posses- 
sion of  tenants  occupying  under 
lease  from  him.  Mortimer  v.  Man- 
hattan B.  Co.  81 

8.  The  owner  of  such  property  died 
aft«r  the  construction  of  the  road, 
leaving  a  will  by  which  he  devised 
the  premises  to  his  executors  in 
trust.  Held^  that  an  action  was 
maintainable  by  them  to  recover 
•  damages  at  least  to  the  extent  of 
the  diminution  of  the  rental  value 
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of  the  property  caused  by  the  road 
after  the  death  of  the  testator; 
that  they  represented  all  the  rights 
their  testator  could  have  asserted 
prior  to  his  death  and  the  remedy 
then  existing  was  not  lost  or  im- 
paired by  his  death.  Id. 

4.  The  rule  giving  to  the  cars  of  a 
street  railway  corporation  the 
preference  and  a  superior  right  of 
way  in  the  street  where  its  tracks 
are  laid,  does  not  apply  to  streets 
crossing  the  railway;  at  such  cross- 
ings its  cars  have  no  rights  superior 
to  those  of  vehicles  moving  m  the 
streets  crossed.  (yNeil  v.  D.  />.,  E. 
B.  <fe  B,  R.  R.  Go.  125 

5.  The  legislature,  by  virtue  of  its 
general  control  over  public  streets 
and  highwaj^s,  has  power  to 
authorize  structures  in  the  streets 
for  the  convenience  of  business, 
which,  without  such  authority  and 
under  the  common  law,  would  be 
held  to  be  encroachments  and  ob- 
structions.    Uoey  V.  Gilroy,      132 

6.  This  power  it  may  delegate  to  the 
governing  body  in  a  municipal 
corporation.  Id. 

7.  Where  a  statute  contains  two  dis- 
tinct provisions,  one  specific,  with 
precise  directions  to  do  a  particu- 
lar thing  or  permit  it  to  be  done; 
the  other  general,  prohibiting  cer- 
tain acts,  which,  in  their  general 
sense  include  the  particular  thing, 
the  prohibitory  clause  does  not 
control  the  specific  authority,  but 
the  latter  is  to  be  considered  in 
the  nature  of  an  exception  to  the 
former.  Id. 

8.  In  an  action  to  restrain  defendants, 
officials  of  the  city  of  New  York, 
from  removing  an  awning  over 
the  sidewalk  in  front  of  plaintiff's 
place  of  business  in  said  city,  it 
appeared  that  said  awning  was 
originally  erected  by  plaintiff  in 
compliance  witli  the  requirements 
of  an  ordinance  passed  by  the  com- 
mon council,  and  upon  the  passage 
of  another  ordinance  changing 
such  requirements  it  was,  uppn 
tlie  request  and  with  the  consent 
of  the  city  autliorities,  made  to 
conform  therewith.  Tlie  city  au- 
thorities subsequently  notified 
plaintiff  to  remove  the  obstruction, 


claiming  the  right  so  to  do  under 
the  Consolidation  Act  (§  86,  chap. 
410,  Laws  of  1882),  which  empowers 
said  common  council  to  make  ordi- 
nances "  to  prevent  encroachments 
upon  and  obstructions  to  the 
streets  *  ,*  *  and  to  authorize 
and  require  the  commissioner  of 
public  works  to  remove  the  same," 
declares  that  "  they  shall  have  no 
power  to  authorize  the  placing  or 
continuing  of  any  encroachment 
or  obstruction  upon  any  street  or 
sidewalk,"  except  temporarily 
(sub;  4),  and  authorizes  them  **to 
regulate  the  use  of  streets  and 
sidewalks  for  signs,  sign-posts, 
awnings,  awning-posts  ♦  *  * 
and  other  purposes"  (sub.  8). 
Held,  that  conceding  the  awning 
constituted  an  encroachment  on 
the  street  and,  as  to  the  public  was 
an  obstruction,  and  so  would  be 
included  in  the  general  prohibitory 
clause,  the  power  to  regulate  awn- 
ings gave  to  the  common  council 
the  power  to  authorize  their  erec- 
tion and  maintenance,  and  this 
power  was  not  taken  away  by  the 
prohibition;  that  such  a  structure 
was  intended  to  be  excepted  from 
said  prohibitory  clause;  and  that, 
therefore,  the  structure  in  question, 
was  not  an  illegal  obstruction  of 
the  street,  and  while  the  common 
council  could  abate  such  struc- 
tures by  a  repeal  or  modification 
of  the  ordinance,  until  this  was 
done  defendants  had  no  right  to 
interfere  therewith.  Id. 

9.  In  an  action  commenced  in  1888, 
to  restrain  the  operation  and  main- 
tenance of  defendants'  elevated 
railroad  in  a  street  in  the  city  of 
New  York,  in  front  of  plaintiff's 
premises,  and  to  recover  damages 
for  past  injuries,  these  facts  ap- 
peared: Defendants'  predecessor, 
the  W.  S.  &  Y.  P.  R.  Co.,  in  1867, 
in  pursuance  of  an  act  entitled ' '  An 
act  to  provide  for  the  construction 
of  an  experimental  line  of  railway 
in  the  counties  of  New  York  and 
Westchester"  (Chap.  489,  I^aws  of 
1867),  constructed  an  elevated  rail- 
road on  the  east  side  of  said  street, 
in  accordance  Tvith  the  require- 
ments of  the  act,  i.  e.,  a  single 
track,  the  supporting  columns  of 
which  were  placed  along  the  curb- 
stone line;  this  road  was  operated 
by  a  cable;  a  bond  conditioned  for 
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the  payment  of  damages  to  prop- 
erty owners  was  given  bv  said 
company  as  required  by  the  act 
(S  11).  In  1868,  having  received 
tiie  certificate  of  tlie  commission- 
ers required  by  the  act  (i^i^  3,  5). 
before  the  rojwl  couhl  be  operate(l. 
the  company  commenced  the 
operation.  In  1871,  steam  dum- 
mies were  substituted  as  the  mo- 
tive power.  In  1872,  said  company 
transferred  its  property  and  fran- 
chises to  the  defendant,  the  N.  Y. 
E.  R.  Co.,  which  transfer  w^as  con- 
firmed by  the  legislature  (Chap. 
595,  Laws  of  1875);  thereafter, 
turnouts  were  built  at  different 
times  and  a  track  on  the  west 
side  of  the  street  constructed. 
In  1879,  the  track  on  the  east 
side  was  reconstructed;  the  col- 
umns were  removed  from  the 
curb  line  to  a  line  sixteen  "inches 
within  the  sidewalk.  Since  1878, 
the  road  has  been  operated  by 
trains  drawn  by  steam  engines. 
Plaintiff  became  the  owner  of  the 
premises  in  question  in  1883. 
The  court  found  that  part  of  the 
light,  air  and  access  of  these  prem- 
ises was  taken  for  the  use  of  the 
railroad  in  1868,  and  has  been 
continuously  used  ever  since  for 
railroad  purposes,  but  refused  to 
find  that  before  this  action  was 
commenced,  the  presumption  of  a 
grant  of  the  right  to  maintain  and 
operate  an  elevated  railroad  on 
the  east  side  of  Greenwich  street, 
from  the  then  owner  of  said  pro[)- 
erty  to  the  defendants'  prede- 
cessor company,  had  become 
conclusive  by  lapse  of  tim6.  Held, 
no  error;  tliat  the  original  entry 
by  defendants'  predecessor  was  not 
under  a  general  claim  of  right, 
but  under  a  specific  le^slative 
grant,  beyond  which  nothmg  was 
claimed,  and  so,  at  least  until  the 
action  of  tlie  commissioners,  it 
was  merely  temporary  and  experi- 
mental; that  while  tlie  posses.sion 
thereafter  was  ad  verse,  the  changes 
made  in  1879  were  material  and 
substantial,  injuriously  affecting 
the  rights  of  property  owners,  and 
the  right  thereafter  claimed  was 
not  identical  with  tlie  original  user; 
that  the  fact  that  some  undefined 
and  non-sepanible  part  of  plain- 
tiff's rights  in  the  street,  taken 
originallv,  were  also  taken  by  the 
changed    structure  did  not  give 


title  to  that  part,  although  con- 
tinuously used  for  twenty  years; 
that  having  been  so  used  as  an  in- 
tegral element  of  two  differeot 
users,  it  must  share  the  fate  of  such 
users,  and  as  neither  was  con- 
tinuous for  the  period  required, 
no  prescriptive  right  had  been 
acquired.  Am.  B.  N.  Co.  v.  X 
r.  E.  R.  R,  Co.  252 

10.  An  elevated  railroad  in  a  city 
street,  erected  and  operated  with- 
out the  consent  of  the  owners  of 
property  abutting  upon  the  street, 
or  without  having  acquired  their 
rights  therein,  being  illegal,  such 
an  owner  is  entitled  to  recover  all 
damages  of  every  kind  caused  to 
him  while  such  road  is  so  illegally 
maintained  and  operated.  Menen- 
ger  v.  Manhattan  R.  Ch.  502 

11.  "Where,  however,  in  an  action  by 
an  abutting  owner  to  restrain  the 
operation  of  the  road,  the  defend- 
ant is  permitted  to  pay  the  damage 
to  the  fee,  in  estimating  those 
damages  the  evidence  must  be  con* 
fined  to  what  the  railroad  company 
is  authorized  to  take  or  int.erfere 
with,  to  wit,  the  easements  of 
light,  air  and  access.  Id, 

12.  An  abutting  owner,  by  reason 
of  his  situation,  has  certain  rights 
and  privileges  in  a  city  street 
termed  easements,  which  are  ap- 
purtenant to  his  land,  and  are  a 
species  of  property.  The  bene- 
ficial enjoyment  of  theae  easements 
is  interfered  with  by  the  erection 
and  operation  of  an  elevat<»d  rail- 
road in  the  street.  This  inter- 
ference is  a  taking  of  them  pro 
tanto,  and  entitles  the  owner  to 
payment  therefor,  and  in  addition 
the  damage  done  his  adjoining 
land.     Ihhmx.  Met.  E.  R.  Co,  576 

13.  As  however,  these  easements  are 
of  no  value  in  and  of  themselves 
separated  from  the  land,  the  real 
and  only  damage,  if  any,  suffered 
by  the  owner  in  any  particular  case 
is*  a  consequential  one»  t.  ^.,  the 
effect  produced  upon  his  abutting 

.  land.  Id, 

14.  The  question  is  simply  as  to  the 
actual  result  upon  the  land  remain- 
ing, i.  c,  has  the  actual  market 
value  been  decreased  by  the  taking, 
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or  has  it  prevented  an  enhance- 
ment in  valae  greater  than  has 
actually  occurred;  and  if  so,  to 
what  extent  ?  The  damage  defend- 
ant may  be  required  to  pay  is  the 
difference  between  the  actual 
market  value  of  plaintiff's  land 
and  what  it  would  have  been  worth 
if  the  railroad  had  not  taken  the 
other  property,  i.  e.,  the  easements. 

Id. 

15.  Where,  therefore,  it  appears  that 
there  has  beemieither  a  decrease 
in  value  nor  any  prevention  of  an 
increase  caused  by  the  railroad, 
plaintiff  is  entitled  only  to  nominal 
damages.  Id. 

16.  So,  also,  itaeerrts,  where  it  appears 
that  the  plaintiff's  abutting  land 
has  actually  increased  in  value, 
unless  it  is  shown  that  but  for  the 
acts  of  the  defendants  in  taking 
the  easements,  it  would  have  grown 
still  more  m  value,  no  damage  is 
proved.  Id. 

17.  It  is  not  essential  to  show  that 
plaintiff  has  received  benefits  from 
the  taking  special  and  peculiar  to 
his  land,  not  shared  in  generally  by 
other  abutting  owners.  Id. 

18.  Under  the  act  of  ia54  (^  1,  chap. 
352,  Laws  ^f  1854),  "enlarging  the 
powers  and  duties  of  the  trustees" 
of  the  village  of  Canandaigua,  the 
jurisdiction  of  said  trustees  with 
respect  to  the  village  streets  and 
sidewalks  became  absolute,  like 
that  of  commissioners  of  highwavs ; 
by  virtue  of  this  enlarged  jurisdic- 
tion they  were  invested  with  gen-  j 
eral  powers  and  corresponding 
duties,  and  the  n^sponsibility  for 
their  proper  performance  devolved 
upon  the  municipal  corporation  as 
such.  McSherryy.  VilUtgi  of  Can- 
andaigua.  612 

19.  Accordingly  held,  that  the  village 
was  liable  for  injuries  caused  by 
neglect  on  the  part  of  the  trustees 
to  keep  a  sidewalk  in  repair.      Id. 


HORNELLSVILLE  (CITY  OF). 

A  member  of  the  board  of  park  com- 
missioners, appointed  imder  and    1 
in  pursuance  of  the  act  of  1891. 
(Chap.  308,  Laws  of  1891),  provid- 
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ing  for  a  public  park  in  the  city  of 
Homellsville,  is  an  officer  under  the 
city  government  within  the  mean- 
ing of  the  provision  of  the  State 
Constitution  "providing  **that  no 
person  shall  be  eligible  to  the 
legislature  who,  at  the  time  of  his 
election  is,  or  within  one  hundred 
days  previous  thereto  has  been, 
*  *  *  an  officer  under  any  city 
government."  (g  8,  art.  3.;  In  re 
People  ex  rel.  Shertcood  v.  iStafe  Bd. 
Canvassers.  360 


HUSBAND  AND  WIFE. 

1.  A  married  woman  may  take  and 
hold  real  propertv  as  a  joint  ten- 
ant with  her  husband,  and  where 
by  a  deed  to  herself  and  her  hus- 
band it  appears  plainly  that  the 
intent  was  to  convey  to  her  not 
merely  as  a  wife,  but  separately, 
by  virtue  of  her  individual  right, 
as  joint  tenant  with  him,  she  has 
the  right  to  dispose  of  her  interest 
independent  of  her  husband.  Jooss 
V.  Fei/.  17 

2.  Certain  premises  were,  in  1882, 
purchased  by  F.  and  his  wife, 
each  contributing  to  the  purchase- 
money  from  his  and  her  separate 
estate.  The  words  of  the  grant 
were  to  *'  the  parties  of  the  second 
part  as  joint  tenants  and  to  their 
heirs  and  as.signs."  and  the  haben- 
dum clause  was  to  them  *'  as  joint 
tenants  and  not  as  tenants  in  com- 
mon." The  wife  subsequently 
conveyed  her  interest  in  the 
premises  to  plaintiff.  In  an  ac- 
tion for  a  partition  thereof,  luld, 
that  the  wife  took  and  held  as 
jofijt  tenant  with  her  husband, 
not  as  tenant  by  the  entirety;  that 
she  had  power  to  convey,  and  by 
her  deed  plaintiff  acquired  her  in- 
terest (^  3,  chap.  2(X),  Laws  of 
1848,  as  amended  by  chap.  375," 
Laws  of  1849);  and  that  the  action 
was  maintainable.  (Code  Civ.  Pro. 
§  1532.)  Id. 

See  Alimony. 


INJUNCTION. 

Plaintiff  was  the  publisher  of  a 
series  of  detective  stories;  to  desig- 
nate the  series,  he  had  wlopted  the 
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name  of  the  "  Old  Sleuth  Library," 
and  "  Old  Sleuth,  the  Detective," 
was  designated  as  their  author. 
Defendant  published  a  series  of 
similar  stories  which  he  named  the 
*'New  Yoric  Detective  Library." 
This  series  contained  publications 
by  titles,  some  of  which  contained 
the  words  "  Young  Sleuth,"  others 
"Sleuth."  There  was  a  marked 
difference  in  the  illustrations  upon 
the  covers  of  the  two  series.  Held, 
that  an  action  was  not  maintain- 
able to  restrain  defendant  from  so 
usin^  the  word  * '  Sleuth  "  in  con- 
nection with  his  publication;  that 
the  pseudonym  "  Old  Sleuth"  was 
plamtiff's  property;  but  he  had  no  ^ 
such  property  rights  in  the  word 
"Sleuth"  as  would  justify  the 
interference  of  the  court  in  pre- 
venting its  use  by  defendant,  in 
the  absence  of  proof  of  similarity 
in  the  publications,  or  of  other 
facts  tending  to  show  an  intent  on 
his  pari  to  mislead  purchasers. 
Munro  v.  Touney.  88 

2.  To  justify  this  court  in  dissolving 
a  temporary  injunction,  where  the 
inevitable  result  will  be  the  de- 
feating of  plaintiff's  remedy  with- 
out a  trial,  it  must  be  satisfied  that 
the  case  is  one  in  which,  bv  settled 
adjudication,  the  plaintijff,  upon 
the  facts  stated,  is  not  entitled  to 
final  relief.  Young  v.  R.  &  K.  G. 
L.  Co,  57 

8.  In  an  action  by  a  stockholder  of 
a  gas  light  company,  to  prevent 
its  consolidation  with  an  electric 
light,  heat  and  power  company, 
the  complaint  alleged  that  the 
proposed  consolidation,  if  carried 
out,  would  be  ruinous  to  the  stock- 
holders of  plaintiff's  company; 
that  the  two  corporations  are  not 
so  similar  as  to  come  within  the 
act  authorizing  the  consolidation 
of  manufacturing  corporations 
(Chap.  367,  Laws  of  1884);  that 
that  act  is  permissive  merely,  and 
does  not  exclude  the  interference 
of  the  ct)urt  to  prevent  a  wrong 
and  injustice,  and  is,  in  some  of 
its  features,  unconstitutional.  No 
answer  was  interposed,  and  upon 
the  complaint  and  affidavits  of 
plaintiff  and  defendant's  treasurer 
and  president,  and  after  hearing 
both  parties,  an  injunction  pen- 
dente lite  was  granted  restiaining 
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the  consolidation.  Edd,  an  order 
of  General  Term  affirming  the  or- 
der of  the  Special  Term  was  not 
reviewable  here.  Id, 

The  equity  resulting  from  a  valid 
agreement  by  the  owner  of  land. 
restricting  the  use  thereof,  al- 
though not  a  covenant  running 
with  the  land  or  a  le^al  exception 
or  reservation  out  of  it,  but  simply 
a  personal  contract,  goes  with  the 
land  into  the  hands  of  >  purchaser 
from  such  owner,  with  notice,  who 
did  not  buy  innocently  or  in  good 
faith,  and  this  equity  may  be  en- 
forced by  injunction.  JLewU  v. 
OoUner.  227 

To  warrant  equitable  relief  in 
case  of  the  infraction  of  such  an 
agreement,  it  is  not  essential  that 
it  should  be  binding  at  law,  or 
that  any  privitv  of  estate  should 
exist  between  the  parties,  nor  is  it 
an  objection  that  the  contract  is 
by  parol.  Id, 


6.  Defendant  G.,  who  was  a  builder 
of  flats  and .  tenement-houses,  en- 
tered into  a  contract  to  purchase  a 
lot  fronting  on  a  street  m  the  rear 
of  plaintiff's  residence  for  the  pur- 
pose of  erecting  thereon  a  flat  or 
tenement-house.  This  street  was 
then  occupied  by  private  resi- 
dences of  a  superior  character,  and 
the  contemplated  structure  would 
be  an  injury  and  damage  to  the 
neighboring'  premises.  The  price 
G.  had  agreed  to  pay  was  the  full 
value  of  the  premises;  he  had  paid 
thereon  but  $500.  Failing  to  in- 
duce G.  to  refrain  from  erecting 
such  a  building,  certain  owners  in 
tli6  neighborh^xl,  including  plain- 
tiff, for  the  sole  and  declared  pur- 
pose of  saving  the  neighborhood 
from  flats,  purchased  and  took  an 
assignment  of  the  contract  at  an 
advance  of  $6,000,  upon  the  oral 
agreement  by  defendant  "  that  he 
would  not  construct  any  flats  in 
plaintiff's  immediate  neighborhood 
or  trouble  him  any  more."  G., 
however,  soon  thereafter  pur- 
chased other  premises  in  the  neigh- 
borhood and  commenced  erecting 
a  large  flat  thereon,  and  upon  be- 
ing threatened  with  an  action  he 
conveyed  the  premises  to  the  other 
defendant,  his  wife,  nominally  in 
exchange   for  other  property  of 
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comparatively  small  value,  and 
then  as  her  agent  and  architect 
continued  the  construction.  The 
wife  took  title,  with  full  knowl- 
edge of  all  the  facts  and  for  the 
purpose  and  with  the  intent  of  aid- 
ing and  protecting  her  husband  in 
his  effort  to  avoid  his  contract. 
Held,  that  plaintiff  was  entitled  to 
an  ini unction  restraining  the  pro- 
posea  erection,  or  the  use  of  any 
structure  on  the  premises  as  a 
flat.  Id. 

7.  It  aeems,  where  a  peremptory  man- 
damus is  applied  for,  which  by  its 
terms  acts  as  a  restraint  upon  a 
board  of  state  officers,  engaged  in 
the  performance  or  about  to  per- 
form a  duty  imposed  by  statute, 
and  it  is  sought  for  to  be  used  as  a 
restraining  order  or  injunction,  the 
limitation  upon  the  granting  of 
such  an  injunction  imposed  by  the 
Code  of  Civil  Procedure  (§  e05) 
applies;  that  is,  it  "shall  not  be 
granted  except  by  the  Supreme 
Court  at  a  General  Term."  In  re 
People  ex  rel.  Derby  v.  Rice.       461 


INSURANCE  (LIFE). 

1.  Where  a  life  insurance  associa-v 
tion,  which  proposed  to  issue  cer- 
tificates of  membership  to  those 
becoming  members,  with  a  state- 
ment in  each  certificate  that  certain 
sums  received  thereon  should  be 
paid  over  to  a  trust  company,  as 
a  safety  fund  for  the  security  of 
the  members,  to  be  paid  out  by 
the  trustee  in  the  manner  specifiecf, 
entered  into  a  contract  with  the 
trust  company,  by  which  the  latter 
agreed  to  receive  and  hold  this 
fund  and  pay  it  out  in  the  manner' 
and  for  the  purposes  so  specified, 
held,  that  the  court  had  no  power, 
on  a  voluntary  dissolution  of  the 
corporation,  to  onier  said  trustee 
to  pay  over  the  trust  fund, 
deposited  in  pursuance  of  the 
agreement  to  the  receiver  ap- 
pointed in  said  proceedings,  hire 
H.  P.  8.  F.  As»n.  288 

2.  Also  held,  that  the  question  was 
not  affected  by  the  fact  that  the 
agreement  stated  that  the  fund 
belonged  to  the  association,  sub- 
ject to  the  execution  of  the  trust. 

Id. 


INSURANCE  (MARINE). 

1.  The  firm  of  P.  &  L.  held  an  open, 
policy  issued  by  plaintiff,  consist- 
ing of  a  cargo  policy  and  annexed 
thereto  a  freight  policy.  By 
the  cargo  policy  the  insurance  was 
**  on  cargo,  freight  and  advances." 
It  contained  a  clause  to  the  effect 
that  "the  freight  and  advances 
insured  under  this  policy  are  sub- 
ject to  the  terms  and  conditions  of 
freight  policy  attached."  Held, 
that  the  meaning  of  this  clause 
was  not  that  the  freight  policy 
should  control  alone  as  to  insur- 
ance on  advances,  but  that  to  the- 
terms  and  conditions  of  the  cargo- 
policy  was  to  be  added  such  of 
those  contained  in  the  freight 
policy  as  were  pertinent  and  might 
concern  the  risk  insured.  Phatnix^ 
Ins.  Go.  V.  Parwns.  86^ 

2.  The  "cargo  policy "  contained  a 
clause  to  the  effect  that  in  case  of 
any  agreement    bv   the    insured 
whereby  they    relinquished    any 
right  ot"  recovery  against  others, 
which  in  case  of  payment  of  loss- 
by  plaintiff  would  belong  to  it  but 
for  the  agreement,  it  would  not  be 
bound  to  pay  the  loss.     P.  &  L. 
effected  insurance  under  the  open 
policy  for  advances  made  to  the 
captain  of  a  vessel  named  for  a 
voyage  specified;  before  this  they 
haa  written  to  the  owners  of  the 
vessel  that  its  captain  had  drawn 
upon  them  and  asked  whether  the 
owners  would  remit  the  amount  or 
would  have  them  advance  it.     P. 
&  L.  after  the  insurance  received 
an  answer  from  the  owners  asking 
them  to  insure  the  advances  if  it 
had  not  already  been  done,  so  that 
in  case  of  loss  the  owners  would 
not  be  called  upon  for  reimburse- 
ment.   P.  &  L.  replied  that  they 
had  "covered  the  amount  by  in- 
surance."   A  loss  having  occurred 
plaintiff,   without    knowledge  of 
the  correspondence  between  P.  & 
L.  and  the  owners,  paid  that  firm 
the  amount  of  the  advances.    In 
an  action  to  recover  back  the  same 
held,  that  said  clause  applied  to  the 
insurance  in  question;    that  the 
condition  was  broken,  as  the  reply 
of  P.  &  L.  was  an  advice  to  the 
owners  that  their  request  as  to  in- 
surance was  complied  with,  and  so 
the  insurance  became  one  for  the 
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owners'  benefit,  and  P.  &  L.  were 
estopped  from  asserting  any  claim 
against  tlie  owners  for  the  ad- 
vances; and,  therefore,  plaintiff 
was  entitled  to  recover;  that  it  was 
not  material  that  the  owners*  letter 
of  instruction  was  received  after 
the  insurance.  Id. 

2.  The  amount  of  the  insurance  was 
f  1,500,  the  sum  advanced  was 
$1,125.  P.  &  L.'s  claim  against 
the  owners  was  for  $1,570;  this  in- 
cluded commissions  of  $841.63  for 
procuring  a  charter  for  the  vessel. 
Plaintiff,  with  knowledge  that  the 
claim  included  the  commissions, 
paid  the  whole  amount  of  the  in- 
surance, taking  an  assignment  of 
$1,500  of  said  claim;  this  the  as- 
signment stated  was  "for  ad- 
vances, commissions,  etc."  Held, 
that  siiid  commissions  constituted 
no  interest  in  or  lien  upon  the  ves- 
sel, and  so  as  to  this  portion  of 
their  claim  P.  &  L.  had  no  insur- 
able interest  and  it  was  not  covered 
by  the  policy;  that  while  the  as- 
signment did  not  pass  any  claim 
Against  the  owners  arising'  out  of 
the  advances,  as  that  had  been  re- 
leased by  the  assured,  it  did  pass 
that  portion  of  the  claim  charged 
for  commissions  and  this  plaintiff 
could  enforce  against  the  owners, 
and  so  it  was  entitled  to  recover 
only  the  balance,  after  deducting 
the  commissions  from  the  claim. 

Id. 

4.  Plaintiff  introduced  in  evidence 
on  the  trial  the  record  of  a  judg- 
ment of  the  U.  S.  District  Court, 
in  an  action  instituted  by  filing  a 
libel  against  the  vessel,  fo  recover 
the  amount  paid  to  P.  &  L.  By 
the  judgment  the  libel  was  dis- 
missed. Held,  that  the  record  was 
properly  received  in  evidence,  and 
that  plaintiff  was  entitled  to  re- 
cover as  damages,  in  addition  to 
the  advances,  tlie  amount  of  costs 
paid  by  it  in  that  action.  Id. 

5.  The  phrase  "  for  whom  it  may 
concern  "  or  any  other  terms  of 
equivalent  import,  in  a  policy  of 
marine  insurance  will  be  appliei^  to 
the  interest  of  any  party  for  whose 
benefit  it  was  intended  by  the  per- 
son who  procured  or  ordered  the 
insurance.  Duncan  v.  China  Mvt. 
In*.  Co.  237 


6.  A  party,  therefore,  who  has  an 
interest  in  the  property  covered 
by  the  policy  at  the  time  of  a  loss, 
will  be  protected  without  an  ex- 
press stipulation  to  that  effect,  al- 
though he  had  no  interest  at  the 
commencement  of  the  risk,  pro 
vided  such  an  interest  was  in- 
tended to  be  insured.  /<f. 

7.  A  policy  of  marine  insurance  was 
issued  by  defendant,  to  plaintiff, 
*'  on  account  of  whom  it  may  con- 
cern, in  case  of  loss,  to  be  paid  " 
to  a  corporation  of  which  plain- 
tiff was  general  manager  and  owner 
of  nearly  all  of  its  stock.  The 
vessel  insured  belonged  to  said  cor- 
poration. The  policy  contained  a 
stipulation  that  a  change  of  inter- 
est in  the  vessel  should  not  affect 
the  validity  of  the  policy.  Plain- 
tiff thereafter,  in  behalf  of  his  com- 
pany, sold  the  vessel  insured  to 
another  corporation.  Part  of  the 
purchase-price  was  secured  by  a 
mortgage  on  the  vessel  running  to 
plaintiff,  and  by  the  contract  of 
sale  it  was  agreed  that  the  insur- 
ance should  9tand  and  be  held  for 
the  benefit  of  all  interests  until 
other  policies  could  be  obtained. 
The  vessel  insured  was  lost  during 
the  life  of  the  policy  which  re- 
mained in  plaintiff's  possession; 
his  company  orally  assigned  to  hior 
its  claims  thereunder  and  the  pur- 
chasing corporation,  instructed 
him  to  collect  the  insurance.  In 
an  action  brought  by  the  plain- 
tiff in  his  own  name  upon  the 
policy,  the  complaint  set  rorth  all 
the  facts  showing  his  connection 
with  the  transaction,  the  sale  of 
the  vessel  and  the  title  to  the 
same,  the  execution  of  the  mort- 
gage to  him  and  the  agreement  in 
regard  to  the  insurance,  and  that 
at  the  time  of  tlie  loss  he  held  the 
policy  under  an  agreement  be- 
tween all  the  parties  interested 
that  it  should  stand  in  bis  hands 
as  an  indemnity  to  him  in  case  of 
loss.  No  objection  was  made  to 
the  proofs  of  loss  before  the  oom- 
mencement  of  the  action  and  no 
point  was  raised  as  to  defect  of 
parties  plaintiff  either  by  demurrer 
or  answer.  IIM,  that  the  objec- 
tion as  to  non-joinder  of  parties 
plaintiff  was  waived  (Code  Civ. 
Pro.  ^t^  488,  498.  4d9) ;  tliat  it  was 
the  intent  of  the  parties  that  the 
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protection  and  benefit  of  the  insur- 
ance should  be  extended  to  persons 
who  should  subsequently  acquire, 
and  at  the  time  of  a  loss  have, 
an  interest  in  the  property  insured 
under  transfers  from  the  insured, 
and  so  included  the  interest  of 
said  vendee;  that  plaintiff  as 
trustee  or  assignee  of  his  company 
was  entitled  to  recover  such  inter- 
est as  it  had  in  the  policy,  and  also 
as  trustee  the  interests  of  said 
vendee.  Id, 

8.  Plaintiff  /oaned  to  the  master  of  a 
vessel  a  suiri  of  money,  upon  pledge 
of  the  vessel  and  cargo.  By  the 
instrument  creating  the  lien,  the 
master  agreed  to  pay  the  loan  on 
arrival  of  the  vessel  at  the  port  of 
destination,  and  assigned  enough 
of  the  freight  to  cover  it.  In  case 
of  total  loss  the  loan  was  not  to  be 
paid.  On  the  back  of  the  instru- 
ment was  printed  certain  condi- 
tions, to  which  the  loan  was  made 
subject;  among  them,  one  declar- 
ing that  the  owner  or  captain 
should  not  take  any  other  advances 
upon  the  same  freight  at  the  port 
of  loading,  or  in  such  case  should 
hold  themselves  "bound  to  return 
the  present  loan,  even  though  the 
vessel  be  lost."  In  an  action  upon 
a  policy  of  insurance  issued  by 
defendant  on  the  advances  so  made, 
it  appeared  that  the  master  did 
take  a  further  loan  upon  the  freight 
at  the  port  of  loading,  but  without 
the  knowledge,  privity  or  consent 
of  plaintiff  or  its  agents.  The 
vessel  was  lost  after  sailing  from 
the  port  of  loading  by  perils  of 
the  sea.  Held,  that  the  maritime 
character  of  plaintiff's  loan  and  its 
insurable  interest  was  not  affected 
by  the  wrongful  act  of  the  master; 
and  so,  that  it  was  no  defense  to 
the  action;  that  the  obligation  of 
the  master  arising  out  of  his  act 
was  collateral  merely  to  the  prin- 
cipal security,  t.  e.,  the  lien,  and 
in  no  way  affected  its  validity,' or 
that  of  the  insurance  thereon. 
CasmMdnttimay,  PJiomixIns.  Co. 

490 

JOINT  ADVENTURE. 

P.,  a  merchant  doing  business  in 
New  York,  and  St. A.,  a  merchant 
in  France,  entered  into  a  contract 


which,  after  reciting  that  D. ,  the 
owner  and  packer  of  a  certain 
brand  of  sardines  was  willing  to 
give  them  the  monopoly  thereof, 
stated  the  agreement  of  the  parties 
to  be  that  they  were  to  advance 
eighty  per  cent  of  cost  of  each  in- 
voice as  forwarded  from  the  facto- 
ries; each  to  advance  one-half;  the 
sardines  to  be  shipped  to  P.  and 
sold,  and  the  net  profits  to  be  di- 
vided equally  between  the  parties 
and  D.  In  pursuance  of  the  con- 
tract, sardines  were  shipped  to  P., 
who  borrowed  of  plaintiffs,  a  firm 
of  bankers,  the  forty  per  cent 
agreed  to  be  advanced  by  him. 
P.  failed  and  made  an  assignment 
for  the  benefit  of  creditors.  D. 
assigned  his  interest  to  St. A. 
Various  creditors  of  P.  brought 
actions  against  him,  and  upon  at- 
tachments issued  therein  the  sar- 
dines so  sent  w^ere  levied  upon,  as 
were  also  accounts  for  sardines 
sold.  In  an  action  to  enforce  an 
alleged  banker's  lien  for  the  ad- 
vances so  made  to  P.,  a  receiver 
was  appointed,  to  whom  was  paid 
the  proceeds  of  collection  of  ac- 
counts and  of  sales  of  the  goods. 
Held,  that  the  contract  did  not 
import  to  be  a  sale,  but  a  joint 
enterprise;  that  St. A.  had  in 
equity  a  title  to  the  goods  or  their 
proceeds  f^perior  to  that  of  the 
individual  creditors  of  P.,  and  that 
this  equity  attached  to  the  funds 
in  the  receiver's  hands.  Drexel  v. 
Peuw,  90 


JOINT  STOCK  COMPANIES. 

1.  The  revocation  of  the  charter  of 
a  local  assembly  of  the  Knights 
of  Labor  does  not  destroy  the 
property  rights  of  the  association 
as  between  itself  and  its  debtors, 
nor  does  it  destroy  the  right  of 
the  association  or  its  officers  to  rep- 
resent it  or  vest  its  property  m 
any  superior  officer  or  body.  Wells 
V.  Monihan.  161 

2.  Where,  therefore,  in  an  action 
brought  by  the  treasurer  of  such 
an  assembly  upon  a  promissory 
note  given  to  it,  lield,  the  fact  that 
the  charter  of  the  assembly  had 
been  revoked  was  not  a  defense. 

Id. 
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JOINT  TENANTS. 

J3ee  Tenants  in  Common  and  Joint 
Tenants. 


JURISDICTION. 

1.  The  Supreme  Court  has  no  inher- 
ent power  and,  in  the  absence  of  a 
statute  conferring  the  right,  may 
not,  in  advance  of  the  trial  of  an 
action  for  personal  injuries,  com- 
pel the  plaintiff,  on  the  application 
of  the  defendant,  to  submit  to  an 
examination  of  his  person  by  sur- 
geons appointed  by  the  court,  with 
a  view  to  enable  them  to  testify  on 
the  trial  as  to  the  existence  or  ex- 
tent of  the  alleged  injury.  Mc- 
Quigan  v.  D,^  L,  ^  TT.  R,  R.  Co. 

.50 

"2.  The  provision  of  the  charter  of 
the  city  of  Albany  of  1888  (§  2, 
tit.  XI,  chap.  298,  Laws  of  1883). 
providing  that  if,  in  the  proceed- 
ings relative  to  an  assessment  for 
a  local  improvement  in  said  city  of 
Albany.  **  any  fraud  or  defect  in 
the  work,  or  substantial  error,  shall 
be  alleged  to  exist  or  have  been 
committed,  the  party  aggrieved 
thereby  may  apply  to  have  the  as- 
sessment vacated  or  reduced,"  and 
giving  the  county  judge  iurisdic- 
tion  to  entertain  the  application, 
applies  only  to  assessments  there- 
after made.    In  re  D.  d  II,  C.  Co. 

105 

*8.  Accordingly,  lield,  that  the  county 
judge  had  no  jurisdiction  to  enter- 
tain an  application  to  vacate  an  as- 
sessment made,  completed  and 
confirmed  prior  to  the  enactment 
of  said  charter.  Id, 

-4.  Residence  of  the  owner  within  the 
assessment  district  is  essential, 
under  the  Revised  Statutes  (1  R.  S. 
389,  §  5),  to  give  jurisdiction  to  as- 
sessors to  make  a  valid  assessment 
of  personal  property.  Wilcox  v. 
City  of  Rocf venter.  247 

.5.  Where  a  court  of  equity  gains 
jurisdiction  of  a  cause  lor  one  pur- 
pose it  may  retain  it  generally, 
and  to  do  complete  justice  between 
the  parties,  ascertain  and  aw^ard 
damages  as  incidental  to  the  main 
relief  sought.  Lynch  v.  Met.  E.  R. 
Co.  274 


6.  Where,  therefore,  an  equity  cf>urt 
assumes  jurisdiction  to  restrain  a 
continuous  trespass,  in  order  to 
prevent  a  multiplicity  of  suits,  it 
may  proceed  to  give  full  relief, 
both  for  the  tortious  act  and  the 
resulting  damages.  Id, 

7.  The  court  may  not  release  a  lien, 
without  actual  payment,  merely 
because  the  holder  thereof  has  also 
a  lien  upon  other  property,  to 
which  he  may  resort  for  the  satis- 
faction of  his  debt,  and  which  the 
proof  shows  is  sufficient  for  that 
purpose.      CauTwn  v.   WaMfum, 

485 

8.  Under  and  by  the  Code  of  Civil 
Procedure  (§§  2474, 2475, 2739),  the 
power  of  a  surrogate  to  permit 
proof  of  the  claim  of  an  executor 
or  administrator  against  his  dece- 
dent's estate  is  confined  to  the  oc- 
casion of  the  judicial  settlement 
of  his  accounts;  the  surrogate  has 
no  jurisdiction  to  entertain  a  pro- 
ceeding solely  for  the  purpose  of 
proving  the  claim.    In  re  Ryder, 

640 


■The  Supreme  Court  has  author- 


ity over  a  trust  fund,  with  power  to 
grant  aUotoancesfor  costs  and  expenses, 
including  attorney  fees  to  one  l^  whose 
efforts  the  fund  has  been  secured  or 
preserved. 

See  Woodruff  Y,  J^.  Y„  L.  E,  A  W, 
R.  R.  Co,  27 

JURY. 

The  provision  of  the  State  Constitu- 
tion declaring  that:  "  The  trial  by 
jury  in  all  cases  in  which  it  has 
heretofore  been  used,  shall  remain 
inviolate  forever  "  (|  2,  art.  1),  does 
not  apply  to  the  trial  of  issues  of 
fact  in  an  equity  action;  and  this, 
although  as  incidental  to  the 
equitable  relief  sou&^ht,  a  money 
judgment  is  asked  K>r  and  issues 
of  fact  are  presented  which  might 
be  the  basis  of  an  action  at  law. 
Lynch  V.  Met.  E,  R.  Co.  274 


KNIGHTS  OF  LABOR. 

1.  The  revocation  of  the  charter  of  a 
local  assembly  of  the  Knights  of 
Labor  does  not  destroy  the  prop- 
erty rights  of  the  association  as 


INDEX. 


735 


between  itself  and  its  debtors,  nor 
does  it  destroy  tlie  right  of  the 
association  or  its  officers  to  repre- 
sent it  or  vest  its  property  in  any 
superior  officer  or  body.  Wells  v. 
Monihan.  161 

3.  "Where,  therefore,  in  an  action 
brought  by  the  treasurer  .of  such 
en  assembly  upon  a  promissory 
note  given  to  it,  Tield,  the  fact  that 
the  charter  of  the  assembly  had 
been  revoked  was  not  a  defense. 

Id. 


LANDLORD  AND  TENANT. 

1.  Although  a  tenant  at  will  cannot 
transfer  any  of  his  rights  to  another 
and  his  tenancy  ends,  if  he  makes 
such  a  transfer  and  surrenders  the 
occupancy,  the  person  taking  it 
coming  in  a^  a  trespasser  only,  yet 
where  such  person  claims  the  right 
of  occupancy  simply  by  virtue  of 
his  assignment,  the  recognition 
and  allowance  of  such  claim  by 
the  owner  of  the  premises  makes 
the  occupant  a  tenant  at  will  the 
same  as  his  predecessor,  and  his 
occupation  continues  the  posses- 
sion of  the  owner.  Landon  v. 
Towns/iend.  166 

H.  The  building  of  a  fence  around 
land  does  not  alone,  as  matter  of 
law,  necessarily  constitute  a  takine 
of  possession,  and  where  the  land 
is  at  the  time  occupied  and  culti- 
vated by  a  tenant  of  one  claiming 
title,  and  such  occupancy  continues 
without  being  interfered  with  in 
any  degree  and  without  any  recog- 
nition by  the  tenant  of  any  right 
in  the  builder  of  the  fence  as  owner 
or  occupant,  and  when  it  appears 
the  fence  was  built  without  the 
knowledge  of  such  claimant,  a 
finding  is  justified  that  the  build- 
ing was  a  mere  entry,  not  a  termi- 
nation of  his  possession.  Id. 

:8.  If  the  plaintiff  in  an  action  of 
ejectment  fails  to  make  a  tenant 
in  occupation  of  the  premises  a 
party,  bringing  the  action  against 
the  landloiS  only,  and  the  latter 
joins  issue  without  pleading  the 
non-joinder  of  the  tenant,  by  his 
omission  to  so  plead  he  waives  the 
defect  of  the  non-joinder  and  as  he 
is  a  proper  party  (Code  Civ.  Pro. 


§  1503),  the  action  must  be  tried 
upon  the  question  of  plaintiff's 
title  and  right  to  possession,  al- 
though a  recoverv  of  the  land  can- 
not be  enforcea  as  against  the 
tenant's  occupancy.  Clason  v. 
Baldmn.  183 

iSS^LBASB. 


LANDS. 

See  RiPABIAK  OWNEB. 


LEASE. 

1.  In  the  absence  of  an  agreement 
between  the  parties  to  a  lease  of 
agricultural  lands,  vesting  the  title 
to  the  hay  produced  thereon  in  the 
lessor,  as  security  for  rent,  or  for 
any  other  purpose,  the  law  vests 
it  in  the  lessee.    Bngga  v.  Austin. 

208 

2.  An  agreement  by  the  lessee  in 
such  a  lease,  to  maintain  upon  the 
premises  demised,  certain  cows  be- 
longing to  the  lessor,  is  an  inde- 
pendent stipulation  and  does  not 
affect  the  right  of  the  lessee  to  sell 
the  hay  thereon,  even  if  he  be 
insolvent.  Id. 

See  Landlord  akd  Tenant. 


LICENSE. 

1.  A  parol  license  to  do  an  act  on  the 
land  of  the  Ifcensor,  while  it  justi- 
fies anything  done  by  the  licensee 
before  revocation,  is  revocable  at 
the  option  of  the  licensor;  and 
this,  although  the  intention  was 
to  confer  a  continuing  right  and 
money  has  been  expended  bv  the 

faith  of   the 


licensee    upon    the 
license,      w'osdale 


V.     Lanigan. 
604 


2.  Such  a  license,  therefore,  may  not 
be  changed  into  an  equitable  right 
on  the  ground  of  equitable 
estoppel.  Id. 

3.  In  an  action  to  restrain  defendant 
from  tearing  down  a  wall  erected 
upon  his  land  by  plaintiff  under 
an  alleged  parol  license,  it  appeared 
that  the  parties  owned  adjoining 
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city  lots.  In  grading  his  lot  plain- 
tiff raised  an  embankment  along 
the  line  between  the  two  lots.  De- 
fendant thereafter,  in  grading  his 
lot,  excavated  the  earth  up  to 
said  line  and  to  the  embankment. 
In  an  interview  between  the  par- 
ties plaintiff  requested  defendant 
to  sell  him  two  feet  of  his  land  to 
build  a  wall  upon.  Defendant  de- 
clined at  the  time,  but  subse- 
quently wrote  plaintiff  that  he 
had  decided  to  give  him  the  two 
feet  asked  for.  Plaintiff  there- 
upon built  the  wall,  and  his  at- 
torney demanded  a  deed  of  the 
two  feet.  Defendant  declined  to 
execute  a  deed  on  the  ground  that 
he  had  not  agreed  to  give  a  deed 
and  that  the  wall  was  not  built 
according  to  the  understanding, 
and  gave  notice  that  he  intended 
to  tear  it  down.  The  trial  judge 
decided  in  favor  of  plaintiff,  on 
the  ground  that  the  license 
when  executed  became  irrevocable. 
Held  error.  Id. 

LIEN. 

1.  The  court  may  not  release  a  lien, 
without  actual  payment,  merely 
because  the  holder  thereof  has  also 
a  lien  upon  other  property,  to 
which  he  may  resort  for  the  satis- 
faction of  his  debt,  and  which  the 
proof  shows  is  sufficient  for  that 
purpose.       Cannon,  v.   Waslibum. 

485 

2.  Upon  application  for  surplus 
moneys  arising  on  foreclosure  sale, 
it  appeared  that  there  were  two 
mortgages  which  were  liens  upon 
the  premises  sold  subsequent  to 
the  mortgage  foreclosed;  the  senior 
one  also  covered  other  lands,  which 
the  proof  showed  and  the  referee 
found  were  of  value  more  than 
sufficient  to  satisfy  the  mortgage, 
and  the  Junior  mortgage  only  cov- 
ered those  premises.  Ile.ld,  that 
the  court  had  no  power  to  displace 
the  prior  lien  in  favor  of  the  junior 
mortgage,  and  to  compel  the  owner 
of  the  former  to  resort  to  the  other 
lands  covered  by  it  to  obtain  pay- 
ment. Id. 

8.  As  to  whether,  if  the  owner  of  the 
junior  mortgage  had  offered  to 
pay  the  prior  one  and  demanded 
an  assignment  of  it,  he  could  have 


been  subrogated  to  all  the  ri^^ht^ 
of  its  owner  as  against  the  other 
real  estate,  q^tare.  Id. 

4.  A  maritime  lien  having  once  at- 
tached, cannot  be  divested,  so  as 
to  avoid  a  policy  of  insurance 
thereon,  without  payment,  release 
or  some  act  on  the  part  of  the  as- 
sured. Canaa  Marittimaw  Ph4]mix 
Ins.  Go.  490 

5.  Plaintiff  loaned  to  the  master  of  a 
vessel   a    sum    of    money,    upon 

Sledge  of  the  vessel    and  cargo. 
iy  the  instrument  creating  the 
lien,  the  master  agreed  to  pay  the 
loan  on  arrival  of  the  vessel  at  the 
port  of  destination,  and  assigned 
enough  of  the  freight  to  cover  it. 
In  case  of  total  loss  the  loan  was 
not  to  be  paid.     On  the  back  of 
the  instrument  was  printed  certain 
conditions  to  which  the  loan  was 
made  subject:  among  them,  one 
declaring  that  the  owner  or  cap- 
tain should  not  take   any  other 
advances  upon  the  same  freight  at 
the  port  of  loading,  or  in  such  case 
should  hold   themselves   "  bound 
to  return  the  present   loan,  even 
though  the  vessel  be  lost."    In  an 
action  upon  a  policy  of  insurance 
issued  by  defendant  on  the  ad- 
vances so  made,  it  appeared  that 
the  master  did  take  a  further  loan 
upon  the  freight  at  the .  port  of 
loading,  but  without  the  knowl- 
edge, privity  or  consent  of  plaintiff 
or  its  agents.     The  vessel  was  lost 
after  sailing  from  the  port  of  load- 
ing  by  perils  of  the  sea.    Heid, 
that   the   maritime    character   of 
plaintiff's  loan  and  its  insurable 
mterest  was  not  affected  by  the 
wrongful  act  of  the  master;  and 
so,  that  it  was  no  defense  to  the 
action;  that  the  obligation  of  the 
master  arising  out  of  his  act  was 
collateral  merely  to  the  principal 
securitv,  t*  c,  the  li€n,  and  in  no 
way  aftected  its  validity,  or  that 
of  the  insurance  thereon.  Id, 

See  Mbchakics'  Lien. 
Mortgage. 


LIMITATION  OF  ACTIONS. 

Under  the  Statute  of  Limitations  an 
actual  adverse  title  is  not  neoesaaiy 
to  an  adverse  possession;  a  general 
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assertion  of  ownership  will  suffice 
if  there  be  color  of  title,  however 
groundless  in  fact.  Am.  B.  N. 
Co.  V.  N,  T.  E.  B.  B.  Cj.  252 


LODGES. 

1.  The  revocation  of  the  charter  of 
a  local  assembly  of  the  Knights  of 
Labor  does  not  destroy  the  prop- 
erty rights  of  the  association  as 
between  itself  and  its  debtors,  nor 
does  it  destroy  the  right  of  the  asso- 
ciation or  its  officers  to  represent 
it  or  vest  its  property  m  any 
superior  officer  or  body.  Wells  v. 
Monihan.  161 

2.  Where,  therefore,  in  an  action 
brought  by  the  treasurer  of  such 
an  assembly  upon  a  promissory 
note  given  \o  it,  held,  the  fact  that 
the  chart^^r  of  the  assembly  had 
been  revoked  was  not  a  defense. 

Li. 

LONG  ISLAND  CITY. 

1.  The  provisions  of  the  charter  of  1. 
Long  Island  City,  in  reference  to 
its  water  supply  (Tit.  10,  chap.  461, 
Laws  of  1871),  which  provide  for 
the  apportionment  and  assessment 
of  water-rates  upon  lots,  without 
giving  to  the  owners  or  occupants 
an  opportunity  for  a  hearing, 
are  unconstitutional,  and  assess-  2. 
ments  made  under  it  are  void. 
In  re  Trustees  Union  GoUege.     308 

2.  Also  h^ld,  that  assessments  made 
under  said  charter  were  not  vali- 
dated by  the  acts  of  1882  (Chap. 
883,   Laws   of  1882),   or  of  1886   3, 
(Chap.  656,  Laws  of  1886).         Id. 

8.  Upon  appeal  from  an  order  in 
proceedings  instituted  under  said 
act  of  1886  (g  10).  to  vacate  an 
assessment,  it  was  claimed  that  the 
remedy  given  by  the  act  was  in- 
applicable, as  the  alleged  in- 
validity, i.  €.,  that  an  assessment 
could  not  be  made  upon  vacant 
lots,  did  not  appear  upon  the  face 
of  the  proceedings.  The  assess- 
ment-rolls wern  not  printed  in  the 
return.  Ildd,  that  the  objection 
was  imtenable;  that  as  the  form 
of  the  assessment-roll  dictated  by 
the  charter  would  show,  on  its  face, 
whether  the  rates  were  assessed 

SiCKELS— Vol.  LXXXIV. 


against  a  village  or  a  vacant  lot,  it 
was  to  be  assumed  that  the  fact 
appeared  in  the  proper  columns. 

Id. 

4.  But  Jield,  that  the  assessment  was 
equally  void  whether  the  lands 
were  vacant  or  had  buildings  upon 
them;  and  that  it  was  immaterial 
whether  the  water  was  used  or  not. 

If. 

5.  Also  held,  that  the  provision  of 
said  act  of  1886  (§  10),  which 
requires  any  action  or  proceeding 
to  test  the  validity  or  regularity  of 
a  tax,  assessment  or  water-rate  to 
be  commenced  "within  one  year 
from  the  time  of  the  delivery  of 
the  roll  to  the  treasurer,  is  not 
retroactive,  and  so  did  not  cut  off 
the  right  to  question  a  tax,  where 
the  time  limited  had  expired  prior 
to  the  passage  of  the  act;  that  the 
limitation  only  applies  to  sub- 
sequent taxes  and  assessments.  Id, 


MANDAMUS. 

A  party  can  demand  a  mandamus 
only  to  secure  or  protect  a  clear 
legal  right;  never  to  accomplish  a 
wron^,  or  the  violation  of  a  con- 
stitutional provision .  In  re  People 
ex  reh  Sherwood  v.  State  Bd.  Canr 
vasaers.  860 

The  writ,  therefore,  should  not 
be  granted  upon  the  application 
of  an  individual,  to  compel  the  is- 
suing of  a  certificate  of  election  to 
one  who  has  no  right  under  the 
Constitution  to  hold  the  office.  Id. 

A  member  of  the  board  of  park 
commissioners,  appointed  under 
and  in  pursuance  of  the  act  of 
1891  (aiap.  808,  Laws  of  1891), 
providing  for  a  public  park  in  the 
city  of  Hornellsville,  is  an  officer 
under  the  city  government  within 
the  meaning  or  the  provision  of 
the  State  Constitution  providing 
"that  no  person  shall  be  eligible 
to  the  legislature  who,  at  the  time 
of  his  election  is,  or  within  one 
hundred  days  previous  thereto  has 
been,  *  *  *  an  officer  under 
any  city  government."  (§8,  art.  3.) 

Id. 

Upon  application  for  a  mandamus 
to  compel  the  board  of  state  can- 

93 
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yassers  to  issue  a  certificate  of  elec- 
tion as  state  senator  to  the  relator, 
who  concededly  had  received  the 
greatest  number  of  votes  for  that 
offlce,  it  appeared  that  he  had 
Tbeen  duly  appohitcd  as  a  member 
of  said  board  of  park  commis- 
sioners; that  he  duly  qualified 
and  was  acting  as  such  commis- 
sioner at  the  time  of  his  election. 
JLUl  (Andrews?  and  Finch,  JJ., 
dissenting),  that  the  writ  was  im- 
properly granted;  that  r.  denial  of 
the  relief  sought  was  not  an  inter- 
ference with  the  jurisdiction  of  the 
senate  given  by  the  provision  of 
the  Constitution  making  each 
house  of  the  legislature  the  judge 
ef  the  elections  and  qualifications 
©f  its  members  (§  10,  art.  3)  as  it 
no  way  afifected  the  right  of  that 
body,  when  it  convent,  to  deter- 
mine as  to  whether  the  relator  was 
entitled  to  the  office;  that  the  re- 
fusal of  the  writ  was  simply  an 
exercise  of  the  jurisdiction  the 
relator  had  invoked  by  refusing  to 
aid  him  in  a  proposed  intrusion 
into  the  office.  Id^ 

5.  Also  htld  (Andrews  and  Finch, 
JJ.,  dissenting),  that  the  proceed- 
ing was  simply  one  to  enforce  a 
civil  remedy  in  favor  of  the  relator, 
and  could  not  be  treated  as  in  any 
sense  one  on  behalf  of  the  people, 
or,  oy  amendment,  be  turned  mto 
such  a  one.  Id. 

0.  A  WTit  of  mandamus  on  behalf  of 
the  people  in  their  sovereign  capac- 
ity can  be  awarded  only  upon  the 
application  of  the  attorney-gen- 
eral, or  some  district  attorney,  and 
the  indorsement  upon  the  WTit 
must  show  that  it  was  issued  upon 
such  application.  (Code  Civ.  Pro. 
§  1993.)  Id. 

7.  It  seetns,  substantially  the  same 
question  would  have  been  pre- 
sented had  some  other  elector  been 
the  relator.  Id. 

ft.  A  WTit  of  mandamus  to  public 
officers  will  only  be  issued  to  com- 
pel the  discharge  of  official  duty. 
In  re  People  ex  reL  Sherwood  v. 
nice.  391 

9.  A  board  of  county  canvassers,  in 
connection  with  their  returns  of 
the  result  of  an  election,  sent  to 
tlie  secretary  of  state  a  copy  of  a 


resolution  passed  by  the  board,  to 
the  effect  tliat  a  candidate  for  the 
office  of  state  senator,  who  the  re- 
turns showed  had  received  a  major- 
ity of  the  votes  of  the  county  for 
that  office,  Avas  not  eligible,  as  ap- 
peared by  certain  affidavits  and 
papers,  w'^hich  were  also  sent  with 
the  copy.  Upon  application  of 
said  candidate  an  order  was  granted 
directing  the  issuing  of  a  writ  of 
mandamus  requiring  said  secre- 
tary to  return  said  papers  to  the 
board  of  county  canvassers  or  the 
county  clerk  or  to  cancel  the  same 
of  record  and  forbidding  him  from 
permitting  them  to  be  brought  be- 
fore the  state  board  of  canvassers 
for  their  consideration.  Held,  er- 
ror; t  hat  while  the  state  board  had 
no  right  to  consider  said  papers, 
no  official  duty  required  the  secre- 
tary of  state  to  return  the  papers 
and  he  violated  no  official  duty  in 
placing  them  before  said  board; 
that  while  the  writ  would  do  no 
harm,  it  could  accomplidi  no  use- 
ful purpose,  and  should  have  been 
denied.  Id. 

10.  In  proceedings  by  mandamus  to 
compel  a  county  board  of  can- 
vassers to  reject  certain  votes  cast 
at  a  general  election  for  P. ,  a  candi- 
date for  the  office  of  state  senator, 
these  facts  appeared:  The  county 
clerk,  in  compliance  with  said  act. 
caused  official  ballots  to  be  printed 
for  each  election  district  in  the 
county,  one  for  each  of  the  polit- 
ical parties  that  had  made  nomina- 
tions; all  were  alike  indorsed,  as 
prescribed  by  the  statute,  with 
the  (iesignation  of  the  pollin.^  place 
or  election  district  ^or  which  the 
ballots  were  prepared.  In  trans- 
mitting these  ballots  to  the  town 
clerk,  while  those  of  all  the  par- 
ties, but  the  one  of  which  P.  was 
the  candidate  for  senator,  were 
properly  delivered,  in  nine  of  the 
election  districts  the  ballots  of  that 
party  were  transposed,  so  that 
those  indorsed  for  one  district 
were  sent  to  another,  and  were 
there  used  and  voted,  and  thus  the 
ballots  for  that  party  in  each  of 
said  districts  were  indorsed  with 
the  number  or  desifi:nation  of  an- 
other district  and  could  be  distin- 
guished from  those  of  the  other 
parties.  Held  (Andrews,  Finch 
and   Peckiiam.   JJ..    dissenting). 
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that  an  order  granting  the  writ 
prayed  for  was  proper;  that  the 
defective  ballots  could  not  be  con- 
sidered as  unofiicial  ballots,  as  tlicy 
purported  to  be  official  ballots  anil 
the  condition  authori^ng  the  use 
of  unofficial  ballots  did  not  exist ; 
and  that  said  ballots  could  not 
lawfully  be  counted.  People  ex 
rel.  NiehoU  v.  Bd,  Co,  Canrussers. 

395 

11.  Any  citizen  may  invoke  the  aid 
of  the  courts  to  compel  the  per- 
formance by  a  public  officer  of  a 
public  duty,  ana  so  an  elector  may 
at  least  in  the  case  of  the  death  of 
the  candidate  interested,  make 
application  to  the  proper  tribunal 
for  a  mandamus  to  compel  the 
state  board  of  canvassers  to  reject 
and  disregard  a  paper  purporting 
to  be  a  return  of  a  board  of  can- 
vassers, but  wfiich  is  not  properly 
signed  and  ccrtiticd,  and  does  not 
give  the  results  of  a  proper  legal 
canvass,  and  to  consider  only  * 
proper  return.  In  re  People  ex 
rel.  Daley  v.  Rice.  449 

12.  Where,  upon  application  for  a 
writ  of  mandamus  requiring  the 
state  board  of  canvassers  to  disre- 
gard the  return  made  by  a  board 
of  county  canvassers,  the  moving 
papers  alleged,  in  substance,  that 
the  county  board  illegally  can- 
vassed the  result  of  the  returns 
made  to  it  by  the  inspectors  of 
election  and  made  up  its  canvass 
in  opposition  to  said  returns, 
thereby  giving  a  plurality  to  one 
candidate  when  the  returns  showed 
that  the  opposing  candidate  was 
elected,  and  then  made  a  return  to 
the  state  board,  proper  and  valid 
on  its  face,  but  which  gave  the 
results  of  such  illegal  canvass,  and 
these  allegations  were  not  denied 
in  the  opposing  papers,  held,  that 
the  court  below,  in  its  proper 
branch,  would  have  the  power  to 
command  the  state  canvassers  to 
canvass  without  regard  to  such 
return;  also,  that  in  case  another 
return,  properly  authenticated, 
containing  the  resxilt  of  a  legal 
Cjmvass  was  subsequently  sent, 
that  the  state  board  could  canvass 
it.  Id. 

13.  A  writ  of  mandamus  may  be 
granted  to  compel  ministerial  of- 


ficers to  exercise  their  functions, 
where  a  specific  duty  has  been  im- 
posed upon  them  by  law  and  they 
refuse  to  perform  it,  or  do  not 
conform  to  the  law,  or  when  some 
legal  right  has  been  refused  by 
them,  la  re  People  ex  rel.  Derby 
V.  Rice.  461 

14.  It  seems,  where  a  peremptory 
mandamus  is  applied  for,  which 
by  its  terms  acts  as  a  restraint 
upon  a  board  of  state  officers,  en- 
gaged in  the  performance  or  about 
to  perform  a  duty  imposed  by 
statute,  and  it  is  sought  for  to  be 
used  as  a  restraining  order  or  in- 
junction, the  limitation  upon  the 
granting  of  such  an  injunction  im- 
posed by  the  Code  of  Civil  Pro- 
cedure (g  605)  applies;  that  is,  it 
*  *  shall  not  be  granted  except  by 
the  Supreme  Court  at  a  General 
Term."  Id, 

15.  Where  the  sample  ballots  at- 
tached to  a  return  of  inspectors  of 
ekjction  to  the  board  of  county 
canvassers  show  that  the  candidate 
was  correctly  named  in  the  ballots, 
but  through  mistake  or  clerical 
error  they  are  returned  in  a  name 
differing  slightly  in  the  spelling  or 
in  some  other  particular,  upon  re- 
fusal of  the  said  board  to  send 
back  the  return  for  correction,  the 
candidate  is  entitled  to  a  man- 
damus requiring  it  so  to  do  before 
canva-ssing  the  vote.  People  ex  rel, 
Munro  v.  Rd.  Co.  CanccLssers,    469 

16.  Where,  however,  upon  applica- 
tion for  a  mandamus  compelling 
the  return  for  correction  of  a  num- 
ber of  returns  so  defective,  it 
appeared  that  the  indorsement 
upon  the  official  ballots  used  and 
voted  in  some  of  the  election  dis- 
tricts which  contained  the  name  of 
the  candidate  upon  whose  relation 
the  application  was  made  were  de- 
fective, in  that  the  number  of  the 
election  district  was  not  stated 
therein,  but  instead  thereof  that 
of  another,  district //^/rf(Asri>REW8, 
Finch  and  Peckham,  JJ.,  dissent- 
ing), that  a  provision  in  the  order 
granting  the  writ  requiring  the 
county  canvassers,  when  the  erro- 
neous returns  were  corrected,  to 
proceed  and  canvass  the  vote  as  it 
appeared  on  the  face  of  the  re- 
turns, and  declare  the  result,  was 
error.  Id. 
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MANUFACTURING  CORPORA- 
TIONS. 

1.  The  word  "creditors"  as  used  in 
the  provision  or  the  General  Manu- 
facturing Act  ($5  10,  chap.  40, 
Laws  of  1848),  making  the  stock- 
holders of  a  corporation  organized 
under  it  liable  to  the  creditors  of 
the  company  until  the  whole 
amount  of  the  capital  stock  has 
been  paid  in  and  a  certificate  thereof 
filed,  does  not  include  directors  of 

,  the  corporation,  and  a  director  to 
whom  the  corporation  has  become 
indebted  cannot  enforce  the  lia- 
bility so  imposed.  McDowall  v. 
Shtehan,  200 

2.  This  rule  applies  to  one  named  as 
a  trustee  in  th6  certificate  of  in- 
corporation of  the  company  and 
who  acts  as  such,  although  he 
owns  none  of  its  stock;  he  may 
legally  act  as  trustee,  although 
not  a  stockholder.  Id. 

8.  The  liability  imposed  by  the  Gen- 
eral Manufacturing  Act  (§  10, 
chap.  40,  Laws  of  1848)  upon 
stockholders  of  a  company  organ- 
ized thereunder,  foraiailurc  to  file 
the  proper  certificate  of  payment, 
upon  an  increase  of  its  capital 
stock,  attaches-  only  to  the  in- 
crease, and  only  stockholders 
holding  the  increased  stoc^  are 
liable;  the  provision  has  no  refer- 
ence to,  or  effect  upon,  the  ori^nal 
capital  and  its  holders.  Grtffeth 
V.  G^reen,  517 

4.  A  creditor  of  the  corporation,  seek- 
ing by  action  to  enforce  such  a 
liaoility,  must  allege  and  prove 
facts  showing  that  the  conditions 
of  the  statute  are  exactly  met  by 
his  case;  no  presumptions  or  in- 
ferences can  be  indulged  in.       Id. 

6.  Unless,  therefore,  the  stockholder 
proceeded  against  is  proved  to 
hold  some  of  the  increased  stock, 
he  is  not  brought  within  the  stat- 
ute. '  Id. 

6.  The  relator,  a  domestic  corpora- 
tion, organized  under  the  General 
Manufacturing.  Act  (Chap.  40, 
Laws  of  1848),  is  engaged  in  the 
business  of  producing  electricity 
and  supplying  the  same  to  cus- 
tomers for  lighting  purposes.     In 


proceedings  to  review  by  certiorari 
a  decision  of  the  comptroller  hold- 
ing the  relator  liable  to  pay  taxes 
and  penalties  imposed  by  the  act 
of  1880,  providing  for  the  assess- 
ment and  payment  of  taxes  by 
certain  corporations  (Chap.  642, 
Laws  of  1880),  and  the  act  of  1881, 
amending  the  same  (Chap.  361. 
Laws  of  1881),  hdd,  that  it  was  a 
manufacturing  corporation  within 
the  meaning  of  the  provision  of 
said  act  exempting  such  corpora- 
tions, and  so  was  exempt  from 
taxation  until  the  passage  of  the 
amendatory  act  of  1889  (Chap.  353, 
Laws  of  1889),  which  took  electric 
light  companies  out  of  the  exemp- 
tion clause.  PMple  ex  rel,  B.  Jfe 
M.  Co.  V.  Wemple.  548 

7.  Where  a  corporation  was  organ- 
ized under  the  act  of  1848  (Chap. 
37,  Laws  of  1848),  providing  for 
the  incorporation  of  gas  compa- 
nies, but  under  the  authority  given 
by  the  act  of  1879  (Chap.  512, 
Laws  of  1879).  was  exclusively  en- 
gaged in  generating  and  supply- 
ing electric  currents  for  the  pur- 
pose of  illumination,  luHd^  that  it 
was  a  manufacturing  corporation 
within  the  meaning  of  the  exemp- 
tion clause  of  the  act  providing  for 
the  assessment  and  taxation  of 
certain  corporations  (Chap.  542, 
Laws  of  1880,  as  amended  by  chap. 
361,  Laws  of  1881),  and  so  was  ex- 
empt from  taxation  prior  to  the 
passage  of  the  amendatory  act  of 
1889  (Chap.  858,  Laws  of  1889), 
which  took  electric  light  com- 
panies out  of  the  exemption  clause; 
that  the  fact  that  the  corporation 
was  not  organized  under  the  Gen- 
eral Manufacturing  Act  did  not 
affect  its  character  as  a  manufac- 
turing corporation.  People  ex  rd. 
E.  K  L  Co.  v.  Wemple,  664 

MARRIED  WO>DSN. 

A  married  woman  may  take  and  hold 
real  property  as  a  joint  tenant 
with  her  husband,  and  where,  by 
a  deed  to  herself  and  her  husband, 
it  appears  plainly  that  the  intent 
was  to  convey  to  her  not  merely  as 
a  wife,  but  separately,  by  virtue  of 
her  individual  right  as  joint  tenant 
with  him,  she  has  the  right  to  dis- 
pose of  her  interest  ^'ndependent  of 
her  husband.    Joouy  Jf\y,       17 
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MASTER  AND  SERVANT. 

Railroad  tracks  are  not  ballasted  for 
the  purpose  of  making  them  safe 
for  the  employes  of  the  company 
to  walk  thereon,  but  to  make  them 
firm  and  safe  for  the  passage  of 
trains,  and  the  failure  of  the  com- 
pany to  ballast  a  side  track  use<l 
for  stowing  cars  and  making  up 
trains  is  not  a  breach  of  any  duty 
it  owes  its  employes.  Finneli  v. 
D„L,&  W.  li.  It  Co.  669 


MORTGAGE. 

1.  B.,  plaiutiflf's  husband,  and  one 
W.,  entered  into  a  contract  with 
defendant  for  the  i)urchase  of  a 
farm  by  them  of  him  for  $5,092.52, 
"and  other  stipulations  and  pay- 
ments heretofore  made  and  to  be 
performed;"  these  were  not  set 
fort  h .  Indorsed  upon  t  he  con  tract , 
however,  was  an  agreement  by  the 
Tondees  to  pay  defendant,  in  addi- 
tion to  said  sum,  $2,000  and  inter- 
est, "secured  in  part  "by  a  deed 
from  B.  and  wife  of  certain  lots 
belonging  to  her,  said  $2,000  to  be 
paid  to  >&L.  prior  to  the  execution 
of  a  deed  by  him  to  his  vendees, 
and  on  a  sale  by  McL.  of  the  lots 
conveyed,  the  avails,  after  paying 
expenses,  were  to  be  applied  on 
said  $2,000.  McL.  subsequently 
conveyed  the  farm  to  the  wife  of 
W.  for  a  new  consideration  agreed 
upon  between  them,  and  without 
the  knowledge  or  consent  of  B.  or 
his  wiffe.  In  an  action  to  compel 
defendant  to  reconvey  said  lots  to 
plaintiff,  and  to  pay  her  the  rents 
received,  fidd,  that  the  deed  from 
B.  and  wife  was  given  as  collateml 
security,  and  so  was  in  effect  a 
mortgage,  and  as  it  appeared  that 
the  deht  it  was  given  to  sc^cure  no 
longer  existed,  plaintiff,  in  the  ab- 
sence of  other  proof,  was  entitled 
to  the  relief  sought.  Bl(i2i/  v. 
Mcljf'fin.  44 

2.  A  party  who  alleges  that  a  deed 
of  real  estate,  absolute  in  form,  is 
a  mortgage,  must  show  it  by  very 
satisfactory  evidence.  Wil^^a  v. 
Parnhall.  22;^ 

3.  In  an  action  for  breach  of  cove- 
nant of  title  in  a  deed,  pluintilT 
claimed  that  the  deed  under  which  ; 


defendant,  his  grantor,  claimed 
title  was  in  fact  a  mortgage.  The 
evidence  on  the  part  of  the  plain- 
tiff was  to  the  effect  that  said  deed 
was  executed  to  pay  an  indebted- 
ness to  a  firm  of  which  defendant 
was  a  member;  that  the  debt  was 
not  to  survive  the  deed,  but  the 
firm  was  to  sell  the  land  and  after 
paying  the  liens  thereon,  including 
the  debt,  to  pay  over  the  balance 
to  the  grantor.  Held,  that  a  ver- 
dict was  properly  directed  for  de- 
fendant; that  defendant  took  an 
absolute  title  under  his  deed,  his 
grantor  retaining  no  title  or  inter- 
est in  the  land  as  such,  but  simply 
an  interest  in  the  proceeds  to  be 
realized  on  a  sale.  Jd. 

.  Upon  application  for  surplus 
moneys  arising  on  foreclosure  sale, 
it  appeared  tliat  there  were  two 
mortgages  which  were  liens  upon 
the  premises  sold  subsequent  to 
the  mortgage  foreclosed;  the 
senior  one  also  covered  other  lands, 
which  the  proof  showed  and  the 
referee  found  were  of  value  more 
than  sufficient  to  satisfy  the  mort< 
gage,  and  the  junior  mortgage 
only  covered  those  premises,  lleldy 
that  the  court  had  no  power  to 
displace  the  prior  lien  in  favor  of 
the  junior  mortgage,  and  to  com- 
pel the  owner  of  the  former  to  re- 
sort to  the  other  lands  covered  by 
it  to  obtain  payment.  Cannon  v. 
Wasfdnim.  485 

.  As  to  whether,  if  the  owner  of 
the  junior  mortgage  had  offered 
to  pay  the  prior  one  and  demanded 
an  as.signment  of  it,  he  could  have 
been  subrogated  to  all  the  rights 
of  its  owner  as  -against  the  other 
real  estate,  quare.  Id. 

See  Foreclosure. 


MOTIONS  AND  ORDERS. 

The  Supreme  Court  has  no  in- 
herent power  and,  in  the  absence 
of  a  statute  conferring  the  right, 
mav  not,  in  advance  of  the  trial  of 
an  action  for  personal  injuries, 
compel  the  plaintiff,  on  theapplica- 
tion  of  tlu!  defendant,  to  submit 
to  an  examination  of  his  person  by 
surgeons  appointed  by  the  court, 
with  a  view  to  enable  them  to 
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testify  on  the  trial  as  to  the  exist- 
ence or  extent  of  the  alleged  iniury. 
Mci^uigan  v.  D.,  X.  <fc  W,  H.  It. 
Co.  50 


MUTUAL  BENEFIT  ASSpCIA- 
TION. 

See  Insurance  (Life). 


MUNICIPAL  CORPORATIONS. 

See  Albany  (City  of). 

Canandaigua  (Village  of). 
Hornellbville  (City  of). 
Long  Island  City. 
New  York  (City  of). 
Rochester  (City  of). 
Syracuse  (City  of). 


NEGLIGENCE. 

1.  While  a  common  carrier  of  passen- 
gers, by  his  contract  of  transporta- 
tion, undertakes  to  protect  the 
passenger  against  any  injury  aris- 
ing from  the  negligence  or  willful 
misconduct  of  its  servants  when 
engaged  in  the  performance  of 
their  duties,  to  warrant  a  recovery 
of  damages  alleged  to  have  been 
caused  by  a  breach  of  the  under- 
taking, the  negligence  or  willful 
misconduct  must  not  only  be 
shown,  but  it  must  also  appear 
that  the  servant  was  acting  at  the 
time  in  the  course  of  his  emplov- 
ment.  (Earl  and  Finch,  J  J. ,  dfs- 
senting.)  Mullif/ari  v.  N.  Y.  d  M. 
B.  R.  Go.  506 


2<  While  a  railroad  company  as  a 
carrier  of  passengers  owes  a  duty 
to  its  passengers  and  also  to  its 
employes  of  active  diligence  to 
guard  them  from  danger,  as  to  a  I  5, 
stranger,  it  owes  kim  no  €uch  duty, 
either  to  guard  him  from  danger, 
or  in  any  way  to  anticipate  and  so. 
avoid  the  consequences  of  his  own 
negligence.  N.  J",  L.  E.  cfe  \V. 
R.  R.  Co.  V.  At.  Refining  Co.     597 

3.  In  an  action  to  recover  damages 
alleged  to  have  been  caused  by 
tiie  negligence  of  defendant,  the 
foUowmg  facts  appeared:  Plaintiff  0. 
transports  for  defc^ndant  a  car- 
load of  lumber;  it  was  kept  in  place 
upon  the  car  by  stakes  placed  in 


sockets  at  the  Bides,  supported 
by  braces  nailed  to  the  tops  of  the 
stakes  and  extending  across  the 
lumber.  Tlie  car  was  delivered  to 
defendant  upon  a  siding  alongside 
of  plaintiff's  main  track.  Defend- 
ant's agent,  in  order  to  unload 
the  lumber,  knocked  off  the  cross- 
pieces,  removed  a  large  portion  of 
the  lumber,  leaving  a  high  narrow 
pile  on  the  side  toward  the  main 
track,  and  without  putting  back 
the  cross-pieces,  left  the  car  over 
night.  During  the  night  a' high 
wind  arose  and  the  lumber  fell 
from  the  car  and  upon  the  main 
track.  The  engineer  of  a  train 
approaching  thereon,  as  soon  as 
he  perceiv^  the  obstruction,  ap- 
plied the  air-brakes,  but  before 
the  train  could  be  stopped,  it 
struck  the  lumber  and  the  loco- 
motive and  cars  were  broken  and 
damaged.  //<'W,  that  the  evidence 
justitied  a  finding  of  negligence  on 
the  part  of  defendant;  also,  that 
plaintiff  was  not  guilty  of  con- 
tributory negligence;  that  it  owed 
defendant  no  duty  to  unload  or 
superintend  the  unloading  of  the 
car,  or  to  watch  and  care  lor  it  the 
night  after  it  arrived,  and  was  not 
bound,  as  between  it  and  defend- 
ant, to  anticipate  any  danger  from 
the  lumber  after  its  delivery,  but 
had  the  right  to  run  its  trains  on 
the  assumption  that  defendant 
would  not  negligently  permit  the 
lumber  to  be  placed  or  come  upon 
its  track.  Id. 

Defendant  offered  to  prove  that 
plaintiff  kept  no  watchman  at  the 
siding:  this  was  objected  to  and 
excluded.  Held,  no  error ;  as  plain- 
tiff was  not  bound  to  keep  a  watch- 
man there.  Jrf. 

Defendant  offered  to  prove  that 
the  car  used  for  transporting  lum- 
ber was  a  flat  car  and  not  a  lumber 
car  with  sides  boardetl  part  way; 
tJiis  was  rejected.  Held,  no  error; 
as  the  lumber  was  safelv  trans- 
ported and  delivered  and  fell  from 
the  car,  not  from  any  imix'rfection 
in  it.  but  from  the  careless  manner 
in  which  it  was  left.  Id. 

Under  the  act  of  1^54  (§  1,  chap. 
852,  Laws  of  1854),  **  enlarging 
the  powers  and  duties  of  the 
trustees  "  of  the  village  of  Cauan- 
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daigua,  the  jurisdiction  of  said 
trustees  i^ith  respect  to  the  vHlage 
streets  and  sidewalks  became  ab- 
solute, like  that  of  commissioners 
of  highways;  by  virtue  of  this  en- 
large jurisdiction  they  were  in- 
vested with  general  powers  and 
corresponding  duties,  and  the  re- 
sponsibility for  their  proper  per- 
formance devolved  upon  the 
municipal  corporation  as  such. 
McSherry  v.  Village  of  Canan- 
daigva.    .  612 

7.  Accordingly  htld,  that  the  village 
was  liable  for  injuries  caused  by 
neglect  on  the  part  of  the  trustees 
to  Keep  a  sidewalk  in  repair.     Id. 

8.  The  neglect  complained  of  was  in 
not  repairing  a  defective  and  un- 1 
safe  grotin^  m  a  sidewalk,  through  I 
whicTi  plamtiff  fell  and  w^as  in- 
jured. It  appeared  that  notice  of 
the  dangerous  condition  of  the 
grating  had  been  given  some  time 
prior  to  the  accident  to  one  C,  wiio, 
it  was  admitted,  was  "  the  street 
commissioner  of  the  village, "  being 
employed,  as  the  evidence  sliowed, 
to  superintend  and  examine  the 
streets  and  sidewalks.  Hddy  that 
notice  to  him  was  sufficient  notice 
to  the  corporation.  Id, 

9.  Kailroad  tracks  are  not  ballasted 
for  the  purpose  of  making  them 
safe  for  the  employes  of  the  com- 
pany to  walk  thereon,  but  to  make 
them  firm  and  safe  for  the  passage 
of  trains,  and  the  failure  of  the 
company  to  ballast  a  side  track 
used  for  stowing  cars  and  making 
up  trains  is  not  a  breach  of  any 
duty  it  owes  its  employes.  Fin- 
nell  V.  /).,  L.  db  W.  li.  A  Co.    669 

10.  Plaintiff,  a  brakeman  in  defend- 
ant's employ,  Was  upon  the  tender 
of  an  engine  backing  down  slowly 
upon  a  side  track  used  for  stowing 
cars  and  making  up  trains,  for  tho 
purpose  of  coupling  it  with  a  car 
standing  on  the  sjiid  track;  this 
was  not  ballasted  like  the  main 
track  and  between  some  of  the  ties 
there  was  no  ballast.  PlaintiJT 
was  an  experienced  !)rakeman  ac- 
quainted with  the  locality,  and  the 
condition  of  the  track  'was  per- 
fectly visible:  he  had  the  entire 
control  of  tlie  movements  of  the 
engine  and  could  have  stopped  it 


by  a  motion  of  his  hand  to  the 
engineer.  Plaintiff  jumped  from 
the  tender  into  the  middle  of  the 
track  as  it  approached  the  car  and 
while  slowly  walking  backward 
attempting  to  remove  the  link  in 
the  draw-head  of  the  car,  his  foot 
caught  between  two  ties  and  he 
was  run  over  and  injured.  In  an 
action  to  recover  damages,  hHd^ 
that  there  was  no  negligence  on 
the  part  of  defendant,  and  that 
plaintiff  was  chargeable  with  con- 
tributory negligence.  Id, 


KEW  YORK  (CITY  OF). 

In  an  action  to  restrain  defendants^ 
officials  of  the  city  of  New  York, 
from  removing  an  awning  over 
the  sidewalk  in  front  of  plamtiff's 
place  of  business  in  said  city,  it 
appeared  that  said  awning  was 
originally  erected  by  plaintiff  in 
compliance  with  the  requirementa 
of  an  ordinance  passed  by  the 
common  council,  and  upon  the 
passage  of  anotlier  ordinance 
changing  such  requirements,  it 
was,  upon  tlie  request  and  with 
the  consent  of  the  city  authorities, 
made  to  conform  therewith.  The 
city  authorities  subsequently  noti- 
fied plaintiff  to  remove  the  ob- 
struction, claiming  the  right  so  to 
do  under  the  Consolidation  Act 
(§  86,  chap.  410,  Laws  of  1882), 
w^hich  empowers  said  common 
council  to  make  ordinances  *'to 
prevent  encroachments  upon  and 
obstructions  to  the  streets  ♦  *  ♦ 
and  to  authorize  and  require  the 
commissioner  of  public  works  to 
remove  the  same,"  declares  that 
"they  shall  have  no  power  t« 
authorize  iiie  placing  or  continu- 
ing of  any  encroacliment  or  ob- 
struction upon  any  street  or  side* 
walk,"  except  temporarily  (sub.  4), 
and  authorizes  them  "to  regulate 
the  use  of  streets  and  sidewalks  f of 
signs,  sign-posts,  awnings,  awn- 
ing-posts *  *  *  and  other  pur- 
po.scs  "  (sub.  8).  Held,  that  conced- 
ing the  awning  constituted  an  en- 
croachment on  the  street  and,  as  to 
the  public,  was  an  obstruction,  and 
so  w^ould  he  included  in  the  general 
prohibitory  clause,  the  power  te 
regulate  awnings  gave  to  the  com- 
mon council  the  power  to  author- 
ize their  erection  and  maintenance; 
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and  this  power  was  not  taken  away 
by  the  prohibition;  that  such  a 
structure  was  intended  to  be  ex- 
cepted from  said  prohibitory 
clause;  and  that,  therefore,-  the 
structure  in  question  was  not  an 
illegal  obstruction  of  the  street, 
and  while  the  common  council 
could  abate  such  structures  by  a 
repeal  or  modification  of  the  ordi- 
nance, until  this  was  done  defend- 
ants had  no  right  to  interfere 
therewith.     Hotj/'y.  (Hlr&y.      132 


OFFICE  AND  OFFICERS. 

1.  A  writ  of  mandamus  to  public 
officers  will  only  be  issued  to  com- 
pel the  discharge  of  official  duty. 
In  re  People  ex  rel.  Sherwood  v. 
Rice,  391 

2.  A  writ  of  mandamus  may  be 
granted  to  compel  ministerial 
officers  to  exercise  their  functions, 
where  a  specific  d,uty  has  been  im- 
posed upon  them  by  law  and  they 
refuse,  to  perform  it,  or  do  not  con- 
form to  the  law,  or  when  some 
legal  ri^ht  has  been  refused  by 
them.  In  re  People  txrel.  Derby  v. 
Rice.  461 

8.  It  fscevM^  where  a  peremptory  man- 
damus is  applied  for,  which  by  its 
terms  acts  as  a  restraint  upon  a 
board  of  state* officers,  engaged  in 
the  performance  or  about  to  per- 
form a  duty  imposed  by  statute, 
and  it  is  sought  for  to  be  used  as  a 
restraining  order  or  injunction, 
the  limitation  upon  the  ^rantin^ 
of  such  an  injunction  imposed 
by  the  Code  or  Civil  Procedure 
(§  605)  applies;  that  is,  it  "shall 
not  be  granted  except  by  the  Su- 
preme Court  at  a  General  Term." 

Id. 

See  Election  of  Officers. 


PARTIES. 

1.  The  Supreme  Court  has  no  inher- 
ent power  and,  in  the  absence  of  a 
statute  conferring  the  right,  may 
not,  in  advance  of  tlie  trial  of  an 
action  for  personal  injuries,  com- 
pel the  ])laintitT,  on  the  application 
of  the  defendant,  to  submit  to  an 
examination  of  his  person  by  sur- 


geons appointed  by  the  court,  with 
a  view  to  enable  them  to  testify  on 
the  trial  as  to  tiie  existence  or  ex- 
tent of  the  alleged  injury.  Mc- 
Quigan  v.  2>.,  L.  &  W.  R.  R.  Co, 

50 

2.  An  owner  of  property  in  the  city 
of  New  York  abutting  on  a  street, 
through  which  an  elevated  railroad 
has  been  built,  died  after  the  con- 
struction of  the  road,  leaving  a  will 
by  which  he  devised  the  premises 
to  his  executors  in  trust.  Ueld, 
that  an  action  was  maintainable 
by  them  to  recover  damages  at 
least  to  the  extent  of  the  diminu- 
tion of  the  rental  value  of  the 
property  caused  by  the  road  after 
the  death  of  the  testator;  that  they 
represented  all  the  rights  their  tes- 
tator could  have  asserted  prior  to 
his  death  and  the  remedy  then  ex- 
isting was  not  lost  or  impaired  by 
his  death.  Mortimer  v.  Manhattan 
R,  Co.  81 

3.  Where  the  owner  of  the  equity  of 
redemption  of  mortgaged  preouses 
becomes  bankrupt  and  his  estate 
has  passed  into  the  hands  of  an  as- 
signee in  bankruptcy,  to  cut  off  the 
interest  of  the  latter  by  a  foreclos- 
ure of  the  mortgage,  he  must  be 
made  a  party  defendant  to  the 
foreclosure  suit  in  his  representa- 
tive or  official  capacity,  or  it  must 
appear  in  some  way  on  the  face  of 
the  proceedings  that  they  relate  to 
or  affect  the  bankrupt's  estate;  the 
fact  that  he  was  made  a  party  in- 
dividually is  not  sufficient,  nor  is 
it  material  that  he  knew  the  fore- 
closure related  to  lands  owned  by 
the  bankrupt,  and  that  he  had  no 
interest  therein  save  as  assignee. 
Lando7i  v.  Toicmhend.  166 

4.  A  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the 
benelit  of  another,  is  a  trustee  of 
an  express  trust,  within  the  mean- 
ing of  the  provision  of  the  Code 
of  Civil  Procedure  (j^  449)  which 
authorizes  the  trustee  of  an  express 
trust  to  sue  in  his  own  name  with- 
out joining  with  him  the  party  for 
whose  benefit  the  action  is  prose- 
cuted, lyuncan  v.  China  M\U,  Ins. 
Co.  237 

5.  In  an  action  b}'  the  owner  of  prop- 
erty, unlawfully  converted,  against 
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one  or  more  of  the  wrong-doers,  it 
is  no  defense '  to  show  that  others 
were  not  joined  as  defendants  who 
are  also  liable.     Dyett  v.  Ilyman. 

3.51 

6.  Any  citizen  may  invoke  the  aid  of 
the  courts  to  compel  the  perform- 
ance by  a  public  officer  of  a  public 
duly,  and  so  an  elector  mav.  at 
least  in  the  c^isc  of  the  death  of  the 
candidate  interested,  make  appli- 
cation to  the  proper  tribunal  for  a 
mandamus  to  compel  the  state 
board  of  canvassers  to  reject  and 
disregard  a  paper  purporting  to 
be  a  return  of  a  board  of  can- 
vassers, but  whicli  is  not  properly 
sij^ned  and  certified,  and  does  not 
give  the  result  of  a  proper  legal 
canvass,  and  to  consider  only  a 
proper  return.  In  re  People  ex  rel. 
Derby  v.  Rice.  461 


PARTNERSHIP. 

1.  S.  entered  into  a  contract  with  K. 
whereby  the  former  agreed  to  se- 
cure the  title  to  a  certain  piece  of 
land,  subject  to  a  purchase-monej'^ 
mortgage,  pnn'.ure  a  builder's 
loan,  and  erect  two  houses  at  her 
own  expense  there<m;  K.  to  furnish 
one-half  of  all  the  moneys  in  ex- 
cess of  said  loan  required  to  finish 
the  houses.  H.  agreed  when  these 
were  completed  to  convey  one  of 
them  to  K.,  by  warmnty  deed, 
subject  to  tiie  lien  of  one-half  of 
said  mortgages,  or.  in  case  the 
parties  should  elect  to  sell,  upon  a 
sale  of  both,  to  pay  K.  one-half  of 
the  net  proceeds.  The  contract 
st4ited  it  to  be  the  intent  of  the 
parties  to  equally  divide  an}'  profits 
which  mis^tit  be  realized"  by  the 
sale  of  said  buildings.  S.  exe- 
cuted to  K.  a  mortgage  (m  the 
premises  to  secure  performance  of 
the  contract  on  her  part.  No  sale 
of  the  proi)erty  was  made.  In  an 
action  by  one  employed  by  S.  to 
recover  for  work  on  the  buildings 
in  which  it  was  sought  to  hold  K. 
responsible  as  a  partner,  /tdd,  that 
no  partnership  existed  under  the 
contract,  as  all  it  contains  in  rela- 
tion to  aside  or  a  division  of  profits 
is  conditicmul  upon  the  further 
agreement  of  the  parties;  that  the 
transtiction  might  be  considered  as 
a  purchase  by  K.  of  a  house  under 
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an    executory    contract    of    sale. 
Demarest  v.  Koch.  218 

2.  It  aeej/is,  if  the  agreement  had 
been  one  to  build  the  houses,  sell 
and  divide  the  profits,  this  would 
not,  of  itself,  establish  a  partner- 
ship. Jd. 

8.  In  an  action  against  a  special  part- 
ner in  a  limited  partnership  to 
charge  him,  as  a  general  partner 
with  an  indebtedness  of  the  firm, 
plaintiff  claimed  that  tjie  contri- 
bution of  the  special  partner  to  the 
capital  of  the  firm  wtis  not  made 
in  cash,  as  stated  in  the  certificate 
and  accompanying  affidavits  filed, 
but  was  made  by  crediting  him 
with  an  equivalent  amount  loaned 
by  him  to  a  pre-existing  firm,  com- 
posed of  the  general  partners.  To 
prove  this,  defendants  offered,  and 
were  permitted,  to  give  in  evidence 
entries  in  the  books  of  the  old 
firm,  showing  loans  to  it  by  de- 
fendant to  the  amount  of  his  al- 
leged contribution,  and  an  entry 
therein  of  a  credit  of  a  similar 
amount  to  his  capital  account  with 
the  new  firm  of  the  same  date  as 
that  of  the  certificate.  JIM,  error. 
KohUr  V.  Litidennheyr.  498 

4.  It  serrn^  that,  assuming  the  ac- 
counts of  the  new  firm  were  kept 
in  the  same  books  as  those  of  the 
old  firm,  the  special  partner,  in 
the  absence  of  proof  of  knowledge 
of  prior  entries,  could  only  be 
charged  with  entries  made  after 
the  new  firm  commenced  business. 

Id, 

PARTY-WALLS. 

1.  The  term  "  party- wall "  does  not 
necessarily  imply  an  absolutely 
solid  structure,  and  there  is  no  rule 
requiring  a  wall  to  be  such  a  struc- 
ture in  order  to  be  a  party-wall. 
Hanimann  v.  Jordan.  61 

2.  In  an  action  upon  a  contract,  by 
which  defendant  agreed  to  pay 
half  the  expense  of  l)uilding  a 
party- wall,  it  appeared  that  plain- 
tiff built  flues  in  the  wall  which 
encroached  upon  defendant's  half. 
Plaintiff's  counsel  called  as  a  wit- 
ness an  architect  and  asked  him  if 
it  was  customary  to  build  flues  in 
party- walls,      'fhis  was  objected 
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to;  said  counsel  stated  that  he  de- 
sired to  siiow  it  was  a  proper  thing 
to  put  a  flue  in  a  party-wall.  The 
court  sustained  the  objection. 
Ileld,  error.  Id. 

8.  It  was  proved  that  to  correct  the 
defect  caused  by  the  flues  and  to 
give  defendant  substantially  a 
similar  use  of  the  wall  as  that  en- 
Joyed  by  plaintiff,  would  cost  from 
$128  to  $180.  Held,  that  the  ques- 
tion as  to  whether  there  was  such 
a  substantial  failure  to  comply 
with  the  agreement  as  would  not 
authorize  a  deduction  of  the  cost 
of  curing  the  defect  and  grant 
judgment  for  the  balance,  was  one 
of  fact  for  the  jury.  Id. 

4.  To  prove  that  the  encroachment 
of  the  flues  (m  defendant's  land 
was  not  willful,  plaintiff,  as  a  wit- 
ness in  his  own  behalf,  was  asked 
whether  he  intended  to  have  the 
wall  built  correctly  with  regard  to 
the  flues.  This  was  objected  to 
and  excluded.  Ildd,  error;  that 
it  wa«  competent  for  plaintiff  lo 
show  tliat  he  did  not  encroach  in- 
tentionally upon  defendant's  prem- 
ises. Id. 

5.  Defendant  claimed  and  some  of 
his  witnesses  testified  that  the 
Wall  was  not  capable  of  a  sub- 
stantially similar  use  by  him  a.s 
by  plaintiff,  and  one  of  them  swore 
that  there  should  have  been  a 
four-inch  partition  line  between 
the  flues  in  onier  to  give  de- 
fendant the  same  opportunity  of 
using  the  wall  as  plaintiff.  There 
was  priK)f  that  defendant  could 
obtain  such  opportunity  by  ex- 
pending a  certain  amount  for  a 
chimney  brejist.  A  motion  for  a 
nonsuit  was  granted.  IIM,  error; 
that  assuming  it  to  be  a  condition 
precedent  to  a  recovery  that  an 
opportunity  for  a  substantially 
similar  use  should  exist,  the  ques- 
tions as  to  what  would  amount  to 
a  substantially  similar  use  and 
whether,  after  (ioducti ng  the  ex- 
pense incurred  by  (lefen(lant  for  a 
chimney  breast,  plaintiff  sliouUl 
have  judgm(»nt  for  th(;  balance  of 
his  claim  were  questions  of  fact 
for  the  jury.  Id. 

6.  Also  hid,  that  if  defendant  suf- 
fered any  further  damage  by  rea- 


son of  plaintiflTs  encroachment,  in 
the  way  of  being  compelled  to  use 
some  portion  of  his  lot  for  an  addi- 
tional wall,  the  amount  of  such 
damage  would  be  for  the  jury  to 
determine,  and  they  should,  ii  the 
amount  is  not  so  great  as  to  show 
a  substantial  departure  from  the 
contract,  deduct  the  same  from 
the  recovery  otherwise  allowable. 

Id, 

7.  It  seem*  if  the  amount  of  damages 
is  of  so  substantial  a  nature  as  to 
cause  the  jury  to  conclude  that  the 
encroachment  itself,  whether  in- 
nocent or  willful,  was  a  substantial 
departure  from  the  contract,  the 
verdict  should  be  for  the  defend- 
ant. Id. 

8.  It  appeared  that  plaintiff  in  build- 
ing the  wall  left  openings  for 
windows.  Plaintiff  proved  that 
defendant  saw  these  openings 
when  the  wall  was  being  built 
and  consented  thereto.  Ileid,  that 
defendant  could  not  thereafter 
change  his  mind  and  claim  that 
the  insertion  of  the  windows  was 
a  violation  of  the  agreement.     Id. 


PATENTS  (FOR  LANDS). 

1.  A  patent  from  the  state  is  not 
as.sadable  collaterally,  unless  void 
on  its  face.  B.  Jffff.  Co,  v.  B. 
i^im  Iron  }Vork9.  155 

2.  The  declaration  in  the  act  of  1850 
(Chap.  288),  that  a  grant  of  land 
imder  water  made  to  any  i>erson 
other  than  the  owner  of  the  upland 
shall  be  void,  is  to  be  const nied 
as  subject  to  the  settled  rule  that 
where  evidence  de  hors  the  patent 
is  requisite  to  establish  its  in- 
validit)',  it  can  be  avoided  only  in 
a  direct  proceeding  to  review  the 
action  of  the  commissioners,  or 
by  action  in  equity  to  vacate  the 
patent.  Id, 


PHYSICIAN  AND  SURGEON. 

The  provision  of  the  Code  of  Civil 
Procedure  (>$  834),  prohibiting  the 
disclosure  by  a  physician  of  any 
necessiiry  information  acquired  in 
a  professional  capacity,  applies 
only  to  information  the  physician 
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acquires  in  attending  a  Datient; 
not  to  information  obtained bj;  him 
in  any  other  way.     Msh4}r  v.  Jbisher. 

654 

PLEADING. 

1.  The  defense  of  the  Statute  of 
Frauds  cannot  be  made  available 
in  an  action  unless  pleaded  as  a 
defense  or  presented  by  the  aver- 
ments of  the  complaint.  WeU8  v. 
Monihan,  161 

2.  If  the  plaintiif  in  an  action  of 
ejectment  fails  to  make  a  tenant- 
in  occupation  of  the  premises  a 
party,  bringing  the  action  against 
the  landlord  only,  and  the  latter 
joins  issue  without  pleading  the 
non-joinder  of  the  tenant,  by  his 
omission  to  so  plead  he  waives  the 
defect  of  the  non -joinder  and  as 
he  is  a  proper  party  (Code  Civ. 
Pro.  ^  1503),  the  action  must  be 
tried  upon  tlie  (juestion  of  plain- 
tiff's title  and  right  to  possession, 
although  a  recovery  of  the  land 
cannot  be  enforced  as  against  the 
tenant's  occupancy,  t'lason  v. 
Baldtcin.  183 


POSSESSION. 

1.  Although  a  tenant  at  will  cannot 
transfer  any  of  his  rights  to  another 
and  his  tenancy  ends,  if  he  makes 
such  a  transfer  and  surrenders  the 
occupancy,  the  person  taking  it 
coming  in  as  a  trespasser  only,  yet 
w^here  such  person  claims  the  right 
of  occupancy  simply  by  virtue  of 

.  his  assignment,  the  recognition 
and  allowance  of  such  claim  by 
the  owner  of  tlie  premises  makes 
the  occupant  a  tenant  at  will  the 
same  as  his  predecessor,  and  his 
occupation  continues  the  posses- 
sion of  the  owner.  I^nnion  v. 
Towni*hcml,  166 

2.  The  building  of  a  fence  around 
land  does  not  alone,  as  matter  of 
law,  neccssarilv  constitute  a  takintr 
of  possession,  and  where  the  land 
is  at  the  time  occupit'd  and  culti- 
vated by  a  tenant  of  one  claiming 
title,  and  such  occupancy  con- 
tinues without  being  interfered 
with  in  any  degree  and  without 
any  recognition  by  the  tenant  of 
any  right  in  the  builder  of  the 


fence  as  owner  or  occupant,  and 
when  it  appears  the  fence  was 
built  without  the  knowledge  of 
such  claimant,  a  finding  is  justified 
that  the  building  was  a  mere  entry, 
not  a  termination  of  his  possess'ion. 

Id, 

PRACTICE. 

See  Ai»PEAL. 

Motions  and  Orders. 

PliEADING. 

Trial. 


PRESCRIPTION. 

1.  Mere  provisions  in  a  corporate 
charter  for  compensation  to  the 
owner  of  pro|)erty  taken  in  iuvitum 
for  corporate  purposes  do  not  nec- 
essarily make  an  entry  by  the 
corporation  upon  private  property 
in  subordination  to  the  private 
right;  such  an  entry  may,  not- 
withstanding the  provisions,  be 
adverse  and  such  as  may  ripen  into 
a  prescriptive  title.  Am.  B.  X. 
to,  v.  y,  r.  E.  R.  11  Co.  252 

2.  A  right  acquired  by  prescription 
can  never  exceed  the  user  in  which 
it  had  its  origin;  it  is  measured  by 
the  extent  of  that  use,  and  that  in 
turn  by  its  purpose,  and  where 
essentially  different  purposes  gov- 
ern separate  and  successive  users, 
it  is  as  a  general  rule,  impos-sible 
to  deem  tlie  latter  identical  in  any 
respect  or  degree  with  the  former. 
Although  a  fnicticm  of  the  right 
claimed  appears  to  have  been  com- 
mon to  each  user,  where  no  one 
of  them  has  been  of  its(*lf  and  in- 
dependent of  the  other  for  twenty 
years,  and  where  the  fraction  was 
not  capable  of  a  separate  user, 
having  of  itself  a  real  and  C(m- 
ceivable  purpose,  a  grant  cannot 
be  presumed.  Id. 

3.  When,  then* fore,  a  trespasser  de- 
fends by  sett  nig  up  a  prescriptive 
right,  if  he  fails  to  show  such  a 
right  to  the  extent  of  the  u.ser 
claimed  and  i)roved,  his  defense 
fails.  Id, 

4.  In  an  action  commenced  ic  1888, 
to  restrain  the  o])eration  and  main- 
tenance of  defendants'  elevated 
railroad  in  a  street  in  the  city  of 
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New  York  in  front  of  plaintiff's 
premises,  and  to  recover  damages 
for  past  injuries,  these  facts  ap- 
peared: Defendants*  predecessor, 
the  W.  S.  &  Y.  P.  R.  Co.,  in  1867, 
in  pursuance  of  an  act  entitled  "An 
act  to  provide  for  the  construction 
of  an  experimental  line  of  railway 
in  the  counties  of  New  York  and 
Westchester  "  (Chap.  4S9,  Laws  of 
1H8T),  ctHistructed  an  elevated  rail- 
road on  tlie  east  side  of  said  street, 
in  accordance  with  the  require- 
ments of  the  act,  t.  e.,  a  smglc 
tmck.  the  supporting  columns  of 
which  were  placed  along  the  curb- 
stone line;  this  road  was  operated 
by  a  cable;  a  bond  conditioned  for 
the  payment  of  damages  to  prop- 
erty owners  wju»  given  by  said 
company  as  required  by  the  act 
($^  11).  In  1868,  having  received 
the  certificate  of  the  commissioners 
require<l  by  the  act  (gt^  3,  5),  before 
the  road  could  be  operated,  the 
com  pan  v  commenced  the  opera- 
tion. In  1871,  steam  dummies 
were  substituted  as  the  motive 
power.  In  1872,  said  company 
transferred  its  property  and  iran- 
chises  to  the  defendant,  the  N.  Y. 
E.  R.  Co.,  which  transfer  was  con- 
firme<l  bv  the  legislature.  (Chap. 
595,  Laws  of  1875.)  Thereafter 
turnouts  were  built  at  different 
times  and  a  track  on  the  west  side 
of  the  street  (ronstructed.  In  1879, 
the  tmck  on  the  east  side  was  re- 
constructed; the  columns  were 
removed  from  the  curb  line  to  a 
line  sixteen  inches  within  the  side- 
walk. Since  1878,  the  road  has 
been  operated  by  trains  drawn  by 
steam  engines.  Plaintiff  became 
the  owner  of  the  premises  in  ques- 
tion in  1883.  The  court  found 
that  part  of  the  light,  air  and  access 
of  these  premises  was  taken  for 
the  use  of  the  railroad  in  1868,  and 
has  been  continuously  iised  ever 
since  for  railroad  purposes,  but 
refused  to  find  that  before  this 
action  was  commen(!ed.  the  pre- 
sumption of  a  grant  of  the  right 
to  maintain  and  operate  an  elevated 
railroad  on  the  east  side  of  Green- 
wich street,  from  the  then  owner 
of  said  property  to  the  defendants' 
predecessor  company,  had  become 
conclusive  by  lapse  of  tin^e.  Ilthf, 
no  error;  that  the  orii>*iiial  <*ntrv 
by  defendants'  predecessor  was 
not  under  a  general  claim  of  right, 


but  under  a  specific  legislative 
grant,  beyond  which  nothmg  was 
claimed,  and  so,  at  least  until  the 
action  of  the  commissioners,  it 
was  merely  temporary  and  experi- 
mental: that  while  the  possession 
thereafter  was  ad  verse,  the  changes 
made  in  1879  were  material  ami 
substantial,  injuriously  affecting* 
the  rights  of  proi)erty  owners,  and 
the  right  thereafter  claimed  was 
not  identical  with  the  original 
user;  that  the  fact  that  some  un- 
defined and  non-separable  part  of 
plaintiff's  rights  in  the  street,  taken 
originally,  were  also  taken  by  the 
changed  structi>re  did  not  give 
title  to  that  part,  although  con- 
tinuously used  for  twenty  years; 
that  having  been  so  used  as  an 
integral  element  of  two  different 
users,  it  must  share  the  fate  of 
such  users,  and  as  neither  was 
continuous  for  the  period  required, 
no  prescriptive  nght  had  been 
acquired.  Id. 

5.  After  the  commencement  of  this 
action  defendants  instituted  con- 
demnation proceedings  to  acquire 
plaintiff's  street  rights.  Meld, 
that  this  was  a  formal  admission, 
of  record- of  title  in  the  plaintiff 
to  the  rights  in  question;  and  that 
conceeding  sucn  an  admission 
,  would  not  destroy  a  prescriptive 
right  already  acquired,  it  was  evi- 
dence tending  to  show  what  the 
real  cliaracter  -of  the  possession 
claimed  to  be  adverse  in  truth  was. 

Id, 

PRESUMPTION. 

1.  While  proof  of  an  open,  exclusive 
and  hostile  occupation  of  premises 
for  twenty  years  by  one  who  en- 
tered unaer  a  claim  of  right  and 
as.serting  title,  to  the  knowledge 
and  possible  injury  of  the  true 
owner,  who  during  that  time  was 
capable  of  vindicating  his  right, 
raises  a  presumption  of  title  by 
adverse  possession,  which  if  undis- 
puted will' require  a  finding  to  that 
effect;  the  presumption  is  not  con- 
clusive as  against  other  and  further 
facts,  but  serves  only  to  impose 
upon  the  owner  the  burden  of 
showing  the  true  character  of  the 
possession,  and  where  other  facts 
appear  tending  to  justify  a  con- 
clusion that  the  possession  was  not 
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adverse,  the  question  becomes  at 
least  a  mixed  question  of  law  and 
fact.  Am.  B.  A'.  Co.  y.  ^.  Y.  E. 
R.  11.  Co.  252 

2.  The  execution  of  a  bond  to  a 
sheriff  indemnifying  him  against 
damages  resulting  from  an  unlaw- 
ful levy  and  sale  of  property  made 
by  him,  X)resuraptively  establishes 
the  liability  of  the  obligon  aa  prin- 
cipals for  the  original  trespass  com- 
mitted by  the  sheriff.  Dyett  v. 
Hyman.  351 

3.  The  liability  imposed  by  the  Gen- 
eral Manufacturing  Act  (g  10, 
chap.  40,  Laws  of  1848)  upon 
stockholders  of  a  company  or- 
ganized thereunder,  for  a  fail- 
ure to  file  the  proper  certificate 
of  payment,  has  no  reference  to, 
or  effect  upon,  the  original  capital 
and  its  holders;  the  creditor  of 
the  corporation,  seeking  by  action 
to  enforce  such  liability,  must 
allege  and  prove  facts  showing 
that  the  conditions  of  the  statute 
are  exactly  met  bv  his  case;  no 

E resumptions  or  inferences  can  be 
idulged  in.     Oriffeth  v.    Oreen. 

517 


PRINCIPAL  AND  AGENT. 

1.  A  judgment  recovered  on  an  in- 
debtedness incurred  by  defendant 
because  of  his  failure  to  pay  over 
rents  collected  by  him  as  agent  is 
barred  by  his  discharge  in  bank- 
ruptcy. The  cause  of  action  in 
such  a  case  is  not  a  debt  created 
by  defendant  ''while  acting  in  a 
fiduciary  capacity"  within  the 
meaning  of  the  provision  of  the 
Bankrupt  Act,  declaring  that  such 
a  debt  shall  not  be  discharged  by 
bankruptcy  proceedings.  (U.  S. 
R.  8.  §  5117.)    Mulock  v.  ByriieH. 

23 

2.  In  an  action  to  recover  damages 
for  an  alleged  unlawful  arrest  and 
imprisonment,  the  following  facts 
appeared:  Plaintiff,  accompanied 
by  a  friend,  purchased  two  pas- 
senger tickets  of  defendant's  ticket 
agent,  to  whom  he  gave  a  five  dol- 
lar bill  and  received  the  change 
with  the  tickets.  A  short  time  be- 
fore a  detective  had  left  with  said 
agent  a  circular  describing  three 


men  who,  it  stated,  were  engaged 
in  passing  counterfeit  five  dollar 
bills;  the  detective  told  said  agent 
to  look  out  for  these  men,  and  if 
they  appeared,  to  have  them  ar- 
rested. The  agent  took  the  bill  of 
plaintiff,  supposing  him  and  his 
companion  to  be  two  of  the  men, 
and  that  the  bill  was  counterfeit. 
After  testing  it,  he  sent  word  to  a 
detective.  Iii  consequence  of  this, 
a  police  officer  came;  the  agent, 
according  to  the  plam tiff's  testi- 
monj',  pointed  out  the  plaintiff, 
whoVas  sitting  at  the  time  outside 
the  station,  and  directed  his  arrest; 
he  was  thereupon  arrested  and 
brought  into  the  ticket  ofi^ce.  The 
agent  charged  him  with  having 
passed  a  counterfeit  bill,  which 
plaintiff  denied,  but  gave  the  agent 
another  bill  in  its  place.  lie  was 
then  taken  to  the  police  court,  and, 
upon  examination,  was  dis- 
charged, the  first  bill  having  been 
found  to  be  good.  Held  (Earl 
and  FmcH,  JJ.,  dissenting),  that 
defendant  was  not  liable;  that  the 
a^ent  was  not  acting  in  the  line  of 
his  duty  so  as  to  make  his  principal 
responsible  for  his  acts;  that  be 
took  the  bill  supposing  it  to  be 
counterfeit,  and  so  not  in  the 
course  of  his  business,  or  in  the 
discharge  of  his  duties  as  agent, 
but  to  entrap  plaintiff  and  to  aid 
the  police;  and  that  he  was  not  en- 
gaged in  the  discharge  of  any  duty 
as  agent  when  he  pointed  out 
plaintiff  and  directed  his  arrest; 
also,  that  defendant  was  not  liable 
to  plaintiff  for  any  breach  of  its 
contract  with  him  as  a  passenger, 
or  for  neglect  of  any  duty  growing 
out  of  the  relation  of  passenger 
and  :jarrier.  Mulligan  y.  N,i.  & 
It.  B.  R.  Co.  506 

3.  Plaintiff,  a  lawcr,  was  jointly  in- 
terested with  H.,  who  was  not  a 
lawyer,  in  making  certain  collec- 
tions for  defendant;  he  also  con- 
ducted litigations  for  defendant 
not  connected  with  the  collections. 
In  an  action  to  recover  for  pro- 
fessional services,  defendant 
claimed  that  under  an  arrange- 
ment with  H.  it  was  agreed  that 
plaintiff's  fees  were  to  be  contin- 
gent upon  a  recovery.  Held,  the 
fact  that  plaintiff  and  H.  were 
jointly  interested  in  making  col- 
lections   did    not   authorize   the 
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latter  to  bind  plaintiff  by  a  con- 
tract for  his  professional  services 
in  other  matters,  and  it  having 
been  found  that  H.  had  no 
authority  to  make  the  contract, 
and  that  it  was  not  subsequently 
ratified  by  plaintiff,  he  was  enti- 
tled to  recover.     I^aHtt  v.  Chase. 

660 

PRINCIPAL  AND  SURETY. 
^^•e  BoxD. 

PRIVATE  WAY. 

Where  the  owners  of  a  block  of 
land  in  a  city  laid  out  into  lots,  and 
sold  and  conveyed  a  corner  lot, 
subject  to  a  right  of  way,  fifteen 
feet  in  width  across  the  rear 
thereof  from  the  side  street,  **  for 
horses,  carriages  and  carts  for  the 
private  convenience  of  the  own- 
ers" of  other  lots,  the  way  "to  be 
kept  open  *  *  ♦  for  the  uses 
and  purposes  aforesaid  and  no 
other,"  lield^  that  the  grantee  and 
his  successors  in  title  were  not  re- 
stricted from  building  over  the 
way,  so  long  as  they  left  it  open 
the  specified  width,  and  to  a 
height  sufficient  so  as  not  to  inter- 
fere with  the  passiige  of  **  horses, 
carriages  and  carts"  through  and 
along  it;  that  they  were  not  re- 
quired to  keep  the  way  open  for 
the  purpose  of  furnishing  light 
and  air  to  buildings  on  the  other 
lots.     UolUna  v.  Demoresi.         676 


PROFESSIONAL   CO>mUNICA- 
TI0N8. 

The  provision  of  the  Code  of  Civil 
Procedure  (§  834),  prohibiting  the 
<iisclosure  by  a  physician  oi  any 
necessary  iniormation  acquired  in 
a  professional  capacity,  applies 
only  to  information  the  physician 
acquires  in  attending  a  patient; 
not  to  information  obtained  by 
him  in  any  other  way.  Fisher  v. 
Fifihcr.       "  654 

PROMISE. 

Ste  C-ONTRACT. 


PROMISSORY  NOTES. 
See  Bills,  Notes  aj^d  Checks. 


PROPERTY. 

While  the  right  to  the  use  of  water 
as  it  flows  along  in  a  body  may 
become  a  property  right,  the  water 
itself  is  not  the  subject  of  fixed 
appropriation  or  exclusive  do- 
minion, and  property  therein  can- 
not be  acquired  either  by  sov- 
ereign or  subject,  or  become 
the  subject  of  transmission. 
tiiDeet  v.  City  of  Syracttst.  316 


RAILROAD  CORPORATIONS. 

1.  Plaintiff  was  one  of  three  trustees 
appointed  by  and  under  a  mort- 
gage given  by  a  railroad  company 
to  secure  certain  of  its  bonds. 
Said  company  subsequently  exe- 
cuted a  lease  of  its  road  to  plaintiff 
for  the  unexpired  term  of  its  char- 
ter on  consideration  tlmt  he  should, 
among  other  things,  pay  the  in- 
terest upon  said  bonds  and  the 
principal  at  maturity.  This  lia- 
bility plaintiff  assumed  without 
any  consideration  or  prospect  of 
personal  benefit,  but  solely  in  the 
interest  and  for  the  protection  of 
the  bondholders,  and  with  the  un- 
derstanding that  he«hould  transfer 
it  on  the  same  terms  to  the  E.  R. 
Co. ;  he.  in  pursuance  of  this  under- 
standing, leased  the  road  to  that 
company,  it  agreeing  to  make  the 
payments  and  perform  the  coven- 
ants in  the  lease  to  plaintiff.  The 
E.  R.  Co.  entered  into  possession, 
and  after  performing  its  covenants 
and  paying  the  interest  on  the 
bonds  for  several  years,  defaulted, 
became  insolvent  and  its  assets 
wTut  into  the  hands  of  a  receiver. 
An  action  to  foreclose  said  mort- 
gage w^as  brought  by  said  trustees 
against  the  mortgagor,  plaintiff 
individually,  and  the  successors  of 
the  E.  R.  Co.,  which  resulted  in  a 
judgment  for  a  sale  and  for  a 
deficiency  against  the  mortgagor 
and  plaintiff.  Plaintiff  commenced 
and  carried  on  a  series  of  litiga- 
tions in  his  individual  name  against 
the  E.  R.  Co.,  its  receiver  and 
others,  to  compel  payment  to  the 
bondholders  of  the  unpaid  interest. 
Tht^se  litigations  resulted  in  the 
collection  of  a  fund,  which  was 
deposited  in  a  bank  to  the  credit 
of  the  trustees.  In  a  proceeding 
to  obtain  certain  allowances  for 
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plaintiff's  services  and  expenses 
in  prosecuting  said  litigations, 
Md,  that  in  so  doing,  plaintiff  was 
performing  a  trust  duty  and  was 
entitled  to  an  allowance  for  his 
necessary  costs  and  expenses  and 
to  a  compensation  for  his  services, 
at  the  rate  usually  awarded  to 
executors  and  administrators. 
Woodruff  Y.  JV.  r.,  L.  E.  &  W.  Ji. 
B.  Co.  27 

2.  Prior  to  the  coustruction  of  de- 
fendants' elevated  railroad  in  a 
street  in  the  city  of  New  York, 
premises  abutting  on  said  street, 
then  a  vacant  lot,  were  leased  to 
one  S.  for  a  term  of  years,  the 
lessor  covenanting  that,  if  during 
said  term  the  lessee  erected  upon 
said  lot  a  building  of  a  character 
described,  she  would  at  the  expira- 
tion of  the  term  pay  the  value  of 
the  same  or  grant  a  renewal  for 
another  term.  The  lessee  built 
upon  said  premises  and  thereafter 
assigned  the  lease  to  plaintiff,  who 
took  possession  and  has  since  then 
been  m  possession.  After  the  con- 
struction of  defendants'  road  and 
upon  tlie  expiration  of  the  term, 
the  lessor,  in  accordance  with  the 
covenants  of  the  lease,  executed  to 
plaintiff  a  new  lease  which  con- 
tained similar  provisions  as  to  re- 
newal and  the  purchase  of  the 
building  on  the  premises.  In  an 
action  to  restrain  the  operation  of 
said  road  and  for  damages,  the 
court  granted  the  injunction,  un- 
less defendant  paid  a  sum  fixed  as 
the  value  of  the  easements  appro- 
priated or  interfered  wnth,  and 
awarde<l  damages  for  injuries  to 
the  property  during  the  six  years 
preceding  the  commencement  of 
this  action.  Held,  no  error;  that 
plaintiff's  title  and  right  of  posses- 
sion date  from  the  assignment  of 
the  lease  to  him;  that  the  new 
lease  must  be  regarded  as  simply 
a  continuation  of  the  prior  one; 
that  plaintiff  for  the  purposes  of 
the  case  was  to  be  construed  as 
the  owner  of  the  building  and  was 
entitled  to  recover  such  sum  as 
represented  its  diminished  rental 
value  caused  by  the  construc- 
tion and  operation  of  the  road. 
Kearney  v.  Met.  E.  B.  Co.  76 

8.  Also  held,  that  plaintiff  was  enti- 
tled to  damages  for  the  period  dur- 


ing which  the  premises  were  leased 
by  him  to  sub-tenants.  Id. 

4.  The  distinction  pointed  out  be- 
tween this  case  and  that  of  a  tenant 
holding  under  a  lease  executed 
after  the  construction  of  the  road. 

Id, 

5.  An  owner  of  property  in  the  city 
of  New  York  abutting  on  a  street, 
through  which  an  elevated  railroad 
has  been  built,  without  having  ac- 
quired his  easements  therein;  may 
recover  damages  for  depreciation 
in  the  rental  value  thereof  caused 
by  the  construction  and  operation 
of  the  road,  while  such  premises 
are  in  the  actual  possession  of  ten- 
ants occupying  under  lease  from 
him.  Mortimer  v.  Manhattan  R. 
Co.  81 

6.  The  owner  of  such  property  died 
after  the  construction  of  the  road 
leaving  a  will  by  which  he  devised 
the  premises  to  his  .executors  in 
trust.  Held,  that  an  action  was 
maintainable  by  them  to  recover 
damages  at  least  to  the  extent  of 
the  diminution  of  the  rental  value 
of  the  property  caused  by  the  road 
after  the  death  of  the  testator ; 
that  they  represented  all  the  rights 
their  testator  could  have  asserted 
prior  to  his  death  and  the  remedy 
then  existing  was  not  lost  or  im- 
paired by  his  death.  Id. 

7.  An  expert  in  real  estate  was  called 
as  a  witness  bv  plaintiffs  and  asked 
to  give  his  opinion  as  to  the  extent 
the  rental  value  of  the  property 
was  diminished  per  annum  by  the 
structure  and  the  passing  of  trains 
thereon.  This  was  objected  to  by 
defendant's  counsel  "  as  improper, 
irrelevant  and  immaterial,  as  as- 
suming that  the  property  has  been 
injured  in  that  way,  and  as  requir- 
ing the  witness  to  separate  such 
injury  from  that  due  to  other 
causes."  The  court  overruled  the 
objection.  I/dd,  no  error;  that 
the  objection  made  did  not  pre- 
sent the  real  objection  to  the  ques- 
tion, ?'.  e. ,  that  it  sought  to  substi- 
tute the  opinion  of  the  witness  for 
the  judgment  of  the  jury.         M. 

8.  Upon  the  trial  of  an  action 
brought  to  recover  damages  for 
personal  injuries,  it  appeared  that 
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plaintiff  was  injored  by  a  collision 
between  a  street  car  of' one  of  the 
defendants  in  which  she  was  a 
passenger,  and  the  truck  of  the 
other  defendant,  occuring  whili' 
the  car  wa^  cro!<sing  and  the  truck 
was  passing  along  a  street.  A 
witness  who  had  driven  trucks  for 
years  was  asketl.  ami  permitted  to 
answer  under  objection  and  excep- 
tion, a  question  as  to  within  what 
time  and  space  a  loaded  truck 
coald  be  stopped.  UtUi,  no  error: 
the  court,  however,  stating  that 
the  question  was  barely  compe- 
tent, and  that  this  class  of  testi- 
mony was  not  to  be  encouraged. 
ayeil  V.  D,  D.,  E,  B.  dt  B.  Ji.  R. 
Co.  125 

9.  The  trial  court  refused  to  charge 
that  the  railway  company,   with 
its  car  crossing  the  street,  had  the  } 
right   of    way  and    the   superior . 
ri^ht    in    the    street    which    the  • 
driver  of  the  truck  was  bound  to 
respect.  ^Jdfld,  no  error.  Jd. 

10.  The  rule  giving  to  the  cars  of  a 
street  railway  corporation  the 
preference  and  a  superior  right  of 
way  in  the  street  where  its  tracks 
are  laid,  does  not  apply  to  streets 
crossing  the  railway;  at  such 
crossings  its  cars  have  no  rights 
superior  to  those  of  vehicles  mov- 
ing in  the  streets  crossed.  Id. 

11.  In  an  action  commenced  in  1888, 
to  restrain  the  operation  and  main 
tenance  of  defendants*  elevated 
railroatl  in  a  street  in  the  city  of 
New  York  in  front  of  plaintiff's 
premises  and  to  recover  damages 
for  past  injuries,  these  facts  ap- 
peared: Defendants'  predecessor, 
the  W.  S.  &  Y.  P.  R.  Co.,  in 
1867,  in  pursuance  of  an  act  en- 
titled "An  act  to  provide  for  the 
construction  of  an  experimental 
line  of  railway  in  the  counties  of 
New  York  and  Westchester" 
(Chap.  4S9,  Laws  of  1H67),  con- 
structed an  elevated  railroad  on 
the  ea.st  side  of  siud  street,  in  ac- 
cordance with  the  recjuirements  of 
the  act,  t.  f.,  a  single  track,  the 
supporting  columns  of  which 
were  placed  along  the  curbstone 
line;  this  road  was  operated  by  a 
cable;  a  bond  conditioned  for  the 
payment  of  damages  to  property 
owners  was  given  by  said  company 


as  required  by  the  act  (§  11). 
1H©S.  having  reivi veil  tlie   c**ni 
cate  of  the  commissiiHiers  rv4|L.] 
by   the   act   ^^^  3.    5-,   before 
road  could  be  operated,   the  coi 
pany   cx»mmenced   the   operatioiLp 
In  1871,  steam  dummies  weresulH 
stituted  as  the  motive  |x>^wer.      iM 
lb72.    said    company    tnuisferred 
its  proiK*rtv  and  franchises  to   the' 
defen<iant.*the  N.  Y.  E.    R.    Co.. 
which  transfer  was  confirmed    bjr 
the  legislature  (Chap.    595,   I.iaws 
of     ly7.'i);     thereafter,      turnouts 
were    built    at     different     times 
and  a  track  on  the  west  side  of  the 
street   constructe<l.     In  1879,    the 
track  on  the  east  side  was  recoo- 
structed:    the    (x>lumns    were    re- 
moved from  the  curb  line  to  a  line 
sixteen  inches    within    the     side- 
walk.    Since   1878.  the  road   has 
been  operated  by  trains  dn&^vrn  by 
steam  engines.     Plaint ilT  becaunie 
the  owner  of  the  premises  in  ques- 
tion  in   1883.     The  court    found 
that  part  of  the  light,  air  and  ac- 
cess of  these  pn*mises  was  taken 
for  the  use  of  the  railroad  in  1868» 
and  has  lx>en  continuously  used 
ever  since  for  railroad  purposes^ 
but  refused   to  find  that    before 
this  action  was  commenced,  the 
]»resumption  of  a  grant    of    the 
right  to  maintain  and  operate  an 
elevated  railroad  on  the  east  aide 
of  Greenwich  street,  from  the  then 
owner  of  said  property  to  the  de- 
fendants'   predecessor    company, 
had  become  conclusive  by  lapse  of 
time.     lit  Id,  no  error;    that    the 
original     entry     by     defendants' 
predecessor  was  not  under  a  gen- 
eral claim  of  right,  but  under  a 
specific  legislative  grant,  beyond 
which  nothing  was  claimed.'  and 
so,  at  least  until  the  action  of  the 
comniissionere,  it  was  merely  tem- 
porary   and    experimental;     that 
while  the  possession  thereafter  was 
adverse,  the  changes  made  in  1879 
were  material  and  substantial,  in- 
juriously affecting  the  rights  of 
property  owners,   and   the   right 
thereafter  claimed  was  not  identi- 
cal with  the  original   user;   that 
the  fact  that  some  undefined  and 
non-separable  part    of    plaintiff's 
rights  in  the  street,  taken  origi- 
nally,   were   also   taken    by    &e 
changed  structure  did    not  give 
title  to  that  part,  although  con- 
tinuously used  for  twenty  years; 
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that  haying  been  so  used  as  an 
integral  element  of  two  different 
users,  it  must  share  the  fate  of 
such  users,  and  as  neither  was 
continuous  for  the  period  required, 
no  prescriptive  right  had  been 
acquired.  Am.  B.  N.  Co.  v.  iV'. 
r.  K.  R.  R,  Co.  ,         252 

13.  After  the  commencement  of  this 
action  defendants  instituted  con- 
denmation  proceedings  to  acquire 
plaintiff's  street  rights.  Ihld, 
that  this  was  a  formal  admission, 
of  record,  of  title  in  the  plaintiff 
to  the  rights  in  question;  and  that 
conceding  such  an  admission 
would  not  destroy  a  prescriptive 
right  already  acquired,  it  was  evi- 
dence tending  to  show  what  the 
real  character  of  the  possession 
claimed  to  be  adverse  in  truth  was. 

Id. 

18.  In  awarding  an  injunction  the 
court  fixed  as  an  alternative  the 
payment  of  a  sum  specified  for 
the  permanent  or  fee  damage:  of 
that  amount  $1,000  was  specific- 
ally awarded  as  damages  resulting 
from  the  noise  caused  by  the 
operation  of  the  road.  Held, 
error;  that  the  noise  could  not 
properly  be  taken  into  considera- 
tion as  an  element  of  fee  damage. 

Id. 

14.  The  allowance  of  alternative 
damages  in  such  a  case  is  to  be 
deem^  a  substitute  for  the  ordi- 
nary proceedings  for  condemna- 
tion; and  so,  the  amount  of  the 
allowance  is  not  wholly  in  the  dis- 
cretion of  the  court,  but  must  be 
for  such,  and  only  such,  damages 
as  would  be  given  in  condemna- 
tion proceedings.  Id. 

15.  As  the  elevated  roads  in  said 
city  stand  wholly  upon  lands 
owned  by  the  municipality,  they 
are  liable  to  abutting  owners  only 
for  such  consequential  damages  as 
result  from  the  invasion  of  prop- 
erty rights;  that  is,  the  taking  of 
their  easements  in  the  streets  — 
these  are,  the  easement  of  air, 
which  is  impaired  by  smoke  and 
gases,  ashes  and  cinders;  the  ease- 
ment of  light,  impaired  by  the 
structure  itself,  and  the  passage 
of  cars  thereon;  the  easement  of 
access,  affected  by  the  drippings 
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of  oil  and  water  and  by  the  fre- 
quent columns.  Id. 

16.  The  act  of  1869  (Chap.  917, 
Laws  of  1869).  authorizing  the 
consolidation  of  certain  railroad 
companies,  upon  such  a  consoli^ 
dation,  regards  the  consolidated 
company  as  a  new  corporation; 
but  where  the  proposed  consolida- 
tion is  of  a  domestic  corporation 
and  one  of  another  state,  the  con- 
sent of  the  legislature  of  that  stat-e 
is  requisite  to  its  accomplishment. 
PfopU  V.  N.  r.,  C.  &  St.  L.  R.  R. 
Co.  474 

17.  While,  therefore,  it  seems  when 
two  or  more  domestic  corporations 
are  so  consolidated,  the  resulting 
entity  may  properly  be  said  to  be 
a  corporation  "incorporated  by 
and  under  a  general  and  special 
law  of  this  state,"  within  the 
meaning  of  the  "  act  to  tax  stock 
corporations  for  the  privilege  of 
incorporation  "  (Chap.,  148,  Laws 
of  1886),  and  so  subject  to  the  tax 
imposed  by  said  act,  when  the 
consolidation  is  of  a  domestic  cor- 
poration with  a  corporation  of 
another  state  whose  legislature  has 
sanctioned  such  a  consolidation,  as 
the  new  corporation  owes  its  ex- 
istence, not  to  the  state  law  alone, 
but  to  the  concurrent  legislation 
of  the  two  states,  it  is  not  liable  to 
such  tax.  7(f. 

18.  An  elevated  railroad  in  a  city 
street,  erected  and  operated  with- 
out the  consent  of  the  owners  of 
property  abutting  upon  the  street, 
or  without  having  acquired  their 
rights  therein,  bemg  illegal,  such 
an  owner  is  entitled  to  recover  all 
damages  of  every  kind  caused  to 
him  while  such  road  is  so  illegally 
maintained  and  operated,  ^frs- 
senger  v.  MaiiJiattan  R.  Co,        503 

19.  Where,  however,  in  an  action  by 
an  abutting  owner  to  restrain  the 
operation  of  the  road,  the  defend- 
ant is  permitted  to  pay  the  dam- 
age to  the  fee,  in  estimating  those 
damages  the  evidence  must  be  con- 
fined to  what  the  railroad  company 
is  authorized  to  take  or  interfere 
with,  to  wit,  the  easements  of 
light,  air  and  access.  Id, 

20.  In  such  an  action  plaintiff,  be- 
sides giving  evidence  as  to  inter- 
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ference  by  defendant  with  his  ease- 
ments of  light,  air  and  access,  gave 
evidence,  without  obiection,  of  the 
annoyance  suffered  rrom  interfer- 
ence with  his  privacy  in  the  occu- 
pancy of  his  premises,  and  from 
noise  occasioned  by  the  operation 
of  the  railroad,  and  also  that  the 
railroad  and  its  structures  inter- 
cepted the  view  of  persons  passing 
his  premises  on  the  other  side  of 
the  street.  The  trial  court  was 
not  asked  to  restrict  the  bearing 
of  this  evidence  as  to  such  annoy- 
ances and  the  interception  of  the 
view  to  the  temporary  or  rental 
damage;  but  was  requested  to  find 
that  there  was  no  easement  or 
other  interest  appurtenant  to 
plaintiiTs  premises  entitling  him 
to  be  protected  against  loss  or 
privacy  due  to  the  use  of  the 
street,  if  such  use  was  authorized 
by  the  municipality  and  the  state, 
or  which  would  entitle  him  to  the 
use  of  the  street  for  the  purpose  of 
having  the  exterior  of  his  prem- 
ises conspicuously  visible  from 
the  other  side  of  the  street,  or 
which  would  authorize  him  to  con- 
trol the  amount  of  noise  made  in 
the  street.  The  court  refused  so  to 
find.  Heldf  that  the  matters  re- 
ferred to  in  the  request,  and  the 
evidence  relative  thereto,  were 
competent  and  proper  to  be  con- 
sidered as  bearing  upon  the  rental 
value,  although  not  competent  as 
bearing  upon  the  fee  damages, 
and  as  it  did  not  appear  that  the 
court  took  them  into  consideration 
in  assessing  the  fee  damage,  the 
refusal  was  not  error.  Id. 

21.  Plaintiff  recovered  judgment, 
assessing  his  fee  damages  at 
$2,000,  staying  the  operation  of 
defendant's  road  until  that  sum 
should  be  paid,  and  providing  that 
if  defendant  removed  its  station, 
stairs  and  approaches,  it  need  pay 
only  $1,500.  There  was  no  wit- 
ness who  made  precisely  such  a 
division  of  the  damages.  Held, 
no  error;  that  from  the  estimates 
of  the  witnesses  and  the  facts  and 
circumstances,  such  an  apportion- 
ment of  the  fee  damage  was  justi- 
fiable. Id. 

22.  In  an  action  to  recover  damages 
for  an  alleged  unlawful  arrest  and 
imprisonment,  the  following  facts 


appeared:  Plaintiff,  accompanied 
by  a  friend,  purchased  two  pas- 
senger tickets  of  defendant's  ticket 
agent,  to  whom  he  gave  a  five  dol- 
lar bill  *and  received  the  change 
with  the  tickets.  A  short  time 
before  a  detective  had  left  with 
said  agent  a  circular  describing 
three  men  who,  it  stated,  were  en- 
gaged in  passine^  counterfeit  five 
doflar  bills;  the  detective  told  said 
agent  to  look  out  for  these  men, 
and!  if  they  appeared,  to  have 
them  arrested.  The  agent  took 
the  bill  of  plaintiff,  supposing  him 
and  his  companion  to  be  two  of 
the  men,  and  that  the  bill  was 
counterfeit.  After  testing  it,  he 
sent  word  to  a  detective.  In  con- 
sequence of  this,  a  police  officer 
came;  the  agent,  according  to  the 
plaintiff's  testimony,  pointed  out 
the  plaintiff,  who  was  sitting  at 
the  time  outside  the  station,  and 
directed  his  arrest;  he  was  there- 
upon arrested  and  brought  into 
the  ticket  office.  The  agent 
charged  him  with  having  pas^  a 
counterfeit  bill,  which  plaintiff 
denied,  but  gave  the  agent  another 
bill  in  its  place.  He  was  then 
taken  to  the  police  court,  and, 
upon  examination,  was  dis- 
charged, the  first  bill  having  been 
found  to  be  good.  Held  (Earl 
and  Finch,  JJ.,  dissenting),  that 
defendant  was  not  liable;  that  the 
a^ent  was  not  acting  in  the  line  of 
his  duty  so  as  to  make  his  princi- 

Eal  responsible  for  his  acts;  that 
e  took  the  bill  supposing  it  to  be 
counterfeit,  and  so  not  in  the 
course  of  his  business,  or  in  the 
discharge  of  his  duties  as  agent, 
but  to  entrap  plaintiff  and  to  aid 
the  police;  and  that  he  was  not 
engaged  in  the  discharge  of  any 
duty  as  agent  when  he  pointed  out 
plaintiff  and  directed  his  arrest; 
also,  that  defendant  was  not  liable 
to  plaintiff  for  any  breach  of  its 
contract  with  him  as  a  passenger, 
or  neglect  of  any  duty  growing 
out  of  the  relation  of  passenger  and 
carrier.  Mulligan  v.  N.  i,  A  R. 
B.  R.  Co.  505 

23.  Upon  foreclosure  of  a  mortnge 
executed  by  the  C.  R.  Co.,  a  Ken- 
tucky railroad  corporation,  to  se- 
cure its  bonds  which,  to  the  amount 
of  $094,000  were  then  oat«tand- 
ing,  the  property  was  bid  in  by 
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defendants  under  an  agreement 
which  provided  that  they  should 
purchase  as  trustees,  for  the  bene- 
fit of  the  bondholders,  who  in  pur- 
suance of  the  agreement  had  de- 
posited their  bonds  with  a  trust 
company,  receiving  receipts  there- 
for. In  case  defendants  should 
fail  to  sell  they  were  authorized 
to  organize  a  new  corporation,  in 
which  event  the  stock  of  the  new 
corporation  was  to  be  issued  to 
and  divided  among  the  holders  of 
the  receipts,  "in  proportion  to  the 
number  of  bonds  deposited,  for 
which  the  receipts  were  issued, 
upon  the  surrender  *  *  *  of 
such  receipts."  The  agreement 
also  provided  that  defendants 
*•  shall  have  full  power  and  au- 
thority to  make  due  provisions, 
in  their  discretion,  in  case  of  any 
defect  of  their  express  powers,  and 
shall,  nevertheless,  proceed  to 
carry  out  the  true  intent,  meaning 
and  purpose  of  the  agreement  by 
conforming  as  near  as  may  be  to 
the  provisions  thereof."  Also,  that 
•'  they  shall  determine  all  questions 
that  may  arise  concerning  the  con- 
struction and  effect  of  any  provis- 
ions" of  the  agreement,  and  that 
their  "  determination  shall  be  final 
and  conclusive."  Having  failed 
to  sell  within  the  time  designated 
defendants  filed  articles  of  incor- 
poration, which  fixed  the  capital 
stock  of  the  new  corporation  at 
the  same  amount  as  the  stock  of 
the  old  company,  t.  e.,  $2,000,000; 
of  this  amount  $994,000  was  to  be 
issued  to  the  holders  of  the  re- 
ceipts in  consideration  of  tlie  con- 
veyance to  it  of  the  property;  the 
residue  to  be  disposed  by  its  board 
of  directors.  By  the  laws  of  Ken- 
tucky the  purchasers  of  a  railroad 
at  a  foreclosure  sale  are  authorized 
to  become  incorporated,  the  corpo- 
rators to  provide  in  their  articles 
for  the  issue  of  paid-up  capital 
stcxjk  not  to  exceed  "  the  original 
cost  of  the  const  met  ion  of  the  rail- 
road and  equipment,  and  such 
sums  as  may  be  necessary  to  com- 
plete the  same."  Defendants  bid 
m  the  property  at  $750,000,  and 
fixed  its  cost  or  value  at  the 
amount  of  the  bonds,  and  the  new 
articles  provided  for  the  comple- 
tion of  the  road.  In  an  action  by 
a  bondholder,  among  other  things 
for  an  accounting  on  the  part  of 


defendants,  held,  that,  in  the  ab> 
sence  of  evidence  of  bad  faith,  de* 
fendants  were  not  guilty  of  any 
violation  of  the  duty  they  owed 
the  bondholders  for  which  they 
could  be  held  liable.  White  v. 
Wood.  527 

24.  A  portion  of  the  relief  asked  for 
in  the  complaint  and  granted  by 
the  judgment  of  the  court  below 
was  that  defendants  be  restrained 
from  conveying  the  property  to 
the  new  corporation.  It  appeEu^ 
that  the  conveyance  was  made  by 
deed  executed  and  delivered  be-* 
fore  the  commencement  of  the  ac- 
tion. Held,  that  this  portion  of 
the  judgment  was  ineiiectual  for 
any  purpose.  Id. 

25.  The  judgment  also  restrained 
the  issuing  of  the  stock  of  the 
new  company  over  and  above  the 
$994,000.  ifeither  said  company 
nor  any  of  its  directors  was  made 
parties.  Held,  that  this  portion 
of  the  judgment  also  was  ineffect- 
ual. Id. 

26.  Where,  in  an  action  to  restrain 
the  operation  of  an  elevated  rail- 
road m  a  city  street  in  front  of 
plaintiff's  premises,  the  defendant 
IS  allowed  to  pay  the  permanent 
or  fee  damages  in  lieu  of  an  injunc- 
tion, the  damages  to  be  allowed 
are  such  and  only  such  as  would 
be  given  in  a  proceeding  for  con- 
demnation of  lands  for  railroad 
purposes.    Bohm  v.  Jf.  B.  B.  Co. 

576 

27.  The  rule  of  damages  in  con- 
demnation proceedings  is  the  full 
value  of  the  land  taken,  at  the 
market  price,  with  no  deductions 
for  any  purpose  whatever;  and  as 
to  the  laud  remaining,  if  it  appears 
that  its  value  will  be  depreciated 
by  the  proposed  use,  this  deprecia- 
tion may  be  awarded  as  part  of  the 
consequential    damages  suffered. 

Jd. 

28.  An  abutting  owner,  by  reason  of 
his  situation,  has  certain  rights  and 
privileges  in  a  city  street  termed 
easements,  which  are  appurtenant 
to  his  land,  and  are  a  species  of 
property.  The  beneficial  enjoy- 
ment oi  these  easements  is  inter- 

I     fered  with  by  the  erection  and 
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operation  of  an  elevated  railroad 
in  the  street.  This  interference 
is  a  taking  of  them  pro  tanto,  and 
entitles  the  owner  to  payment 
therefor,  and  in  addition  the  dam- 
age done  his  adjoining  land.     Id, 

29.  As,  however,  these  easements 
are  of  no  value  in  and  of  them- 
selves separated  fi*om  the  land, 
the  real  and  only  damage,  if  any, 
suffered  by  the  owner  in  any  par- 
ticular case  is  a  consequential  one, 
t'.  e,,  the  effect  produced  upon  his 
abutting  land.  Id. 

80.'  The  question  is  simply  as  to  the 
actual  result  upon  the  land  remain- 
ing, t.  e.,  has  the  actual  market 
value  been  decreased  by  the  tak- 
ing, or  has  it  prevented  an  enhance- 
ment in  value  greater  than  has 
actually  occurred;  and  if  so  to 
what  extent  ?  The  damage  defend- 
ant may  be  required  to  pay  is  the 
difference  between  the  actual 
market  value  of  plaintiff's  land 
and  what  it  would  have  been  worth 
if  the  railroad  had  not  taken  the 
other  property,  t.  e.,  the  easements. 

Id. 

81.  Where,  therefore,  it  appears  that 
there  has  been  neither  a  decrease 
in  value  nor  any  prevention  of  an 
increase  caused  by  the  railroad, 

Slaintiff  is  entitled  only  to  nominal 
amages.  2d. 

82.  So,  also,  t^  seems,  where  it 
appears  that  the  plaintiff's  abut- 
ting land  has  actually  increased  in 
value,  unless  it  is  shown  that  but 
for  the  acts  of  the  defendants  in 
taking  the  easements,  it  would 
have  grown  still  more  in  value,  no 
damage  is  proved.  Id. 

88.  It  is  not  essential  to  show  that 
plaintiff  has  received  benefits  from 
the  taking  special  and  peculiar  to 
his  land,  not  shared  in  generally 
by  other  abutting  owners.         Id. 

84.  Accordingly  ?i€ld,  as  it  appeared 
by  the  uncontradicted  evidence 
that  there  was  an  increase  in  value 
of  all  the  lands  abutting  on  the 
street,  including  plaintiff's,  since 
the  construction  of  defendants' 
road,  and  that  the  road  largely 
caused  the  increase,  an  allowance 
of  substantial  damages  was  error. 


85.  Also  h£ld,  the  fact  that  other 
property  in  the  vicinity  of  plain- 
tiff's and  in  the  side  streets  bad 
been  more  than  proportionally 
increased  in  value  by  reason  of 
defendant's  road,  was  not  material. 

Id. 

36.  In  such  an  action  the  uncontnir 
dieted  evidence  showed,  and  the 
defendant's  counsel  requested  the 
court  to  find,  that  the  existence 
and  operation  of  the  railroad  had 
greatly  increased  the  population 
of  the  locality  in  which  plaintiff's 
property  is  situated,  and  has 
brought  traffic  into  the  street,  and 
thereby  plaintiff's  propertv  has 
been  incidentally  benefitea,  and 
that  there  has  been  a  general  rise 
in  the  value  of  the  real  estate  along 
the  street,  largely  attributable  to 
the  road.  The  court  refused  so  to 
find,  and  defendants  excepted. 
Defendants  also  moved  for  a  dis- 
missal of  the  complaint  on  the 
merits,  upon  the  ground,  among 
others,  that  it  appeared  plaintiff's 
property  had  been  benefited  by 
the  road,  and  had,  by  reason 
thereof,  increased  in  value  since  its 
erection,  which  motion  was  denied 
and  exceptions  taken.  The  court 
found  that  plaintiff  had  sustained 
damage  to  an  amount  stated. 
Held,  that  the  exceptions  were 
sufficient  to  bring  up  the  question 
as  to  whether  the  court  had 
adopted  the  proper  rule  of 
damages.  Id. 

87.  While  a  railroad  company  as  a 
carrier  of  passengers  owes  a  duty 
to  its  passengers  and  also  to  its 
employes  of  active  diligence  to 
guard  them  from  danger,  as  to  a 
stranger,  it  owes  him  no  such  duty, 
either  to  guard  him  from  danger, 
or  in  any  way  to  anticipate  andso, 
avoid  the  consequences  of  his  own 
negligence.  J^\  F.,  L.  E.  &  W.  R. 
B.  Co.  V.  At.  Refining  Co.         Wl 

88.  In  an  action  to  recover  damages 
alleged  to  have  been  caused  by  the 
negligence  of  defendant,  the  fol- 
lowing facts  appeared:  Plaintiff 
transported  for  defendant  a  car- 
load of  lumber;  it  was  kept  in 
place  upon  the  car  bv  stakes  placed 
m  sockets  at  the  sides,  supported 
by  bniccs  nailed  to  the  tops  of  the 
stakes  and  extending  across  the 
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lumber.  The  car  was  delivered  to 
defendant  upon  a  siding  alongside 
of  plaintiff's  main  track.  Defend- 
ant's agent,  in  order  to  unload  the 
lumber,  knocked  off  the  cross- 
pieces,  removed  a  large  portion  of 
the  lumber,  leaving  a  high  narrow 
pile  on  the  side  toward  the  main 
track,  and  without  putting  back 
the  cross-pieces,  left  the  car  over 
night.  During  the  night  a  high 
wind  arose  and  the  lumber  fell 
from  the  car  and  upon  the  main 
track.  The  engineer  of  a  train 
approaching  thereon,  as  soon  as 
he  perceived  the  obstniction,  ap- 
plied the  air-brakes,  but  before 
the  train  could  be  stopped,  it 
struck  the  lumber  and  the  locomo- 
tive and  cars  w^ere  broken  and 
damaged.  Held,  that  the  evidence 
justified  a  finding  of  negligence 
on  the  part  of  defendant;  also, 
that  plaintiff  was  not  guilty  of 
contributory  negligence;  that  it 
owed  defendant  no  duty  to  unload 
or  superintend  the  unloading  of 
the  car,  or  to  watch  and  care  for 
it  the  night  after  it  arrived,  and 
was  not  bound,  as  between  it  and 
defendant,  to  anticipate  any  dan- 
ger from  the  lumber  after  its  de- 
livery, but  had  the  right  to  run  its 
trains  on  the  assumption  that  de- 
fendant would  not  negligently 
permit  the  lumber  to  be  placed  or 
come  upon  its  track.  Id. 

89.  Defendant  offered  to  prove  that 
plaintiff  kept  no  watchman  at  the 
siding;  this  was  objected  to  and 
excluded.  Held,  no  error;  as 
plaintiff  was  not  bound  to  keep  a 
watchman  there.  Id. 

40.  Defendant  offered  to  prove  that 
the  car  used  for  transporting  lum- 
ber was  a  flat  car  and  not  a  lumber 
ear  with  sides  boarded  part  way; 
this  was  rejected.  Held,  no  error; 
as  the  lumber  was  safely  trans- 
ported and  delivered  and  fell  f r«>m 
the  car,  not  from  any  imperfection 
in  it,  but  from  the  careless  manner 
in  which  it  was  left.  Id. 

41.  Railroad  tracks  are  not  ballasted 
for  the  purpose  of  making  them 
safe  for  the  employes  of  the  com- 
pany to  walk  thereon,  but  to  make 
them  firm  and  safe  for  the  passage 
of  trains,  and  the  failure  of  the 
company  to  ballast  a  side  track 


used  for  stowing  cars  and  making 
up  trains  is  not  a  breac^h  of  any 
duty  it  owes  its  employes.  I  in  ntll 
V.  />.,  L.  dt  W.  li.  B,  Co.  669 

42.  Plaintiff,  a  brakeman  in  defend- 
ant's employ,  was  upon  the  tender 
of  an  engine  backing  down  slowly 
upon  a  side  track  used  for  stowing 
cars  and  making  up  trains,  for  the 
purpose  of  coupling  it  with  a  car 
standing  on  the  side  track;  this 
was  not  ballasted  like  the  main 
track  and  between  some  of  the  ties 
there  was  no  ballast.  Plaintiff 
was  an  experienced  brakeman, 
acquainted  with  the  locality  and 
the  condition  of  the  track  was  per- 
fectly visible;  he  had  the  entire 
control  of  the  movements  of  the 
engine  and  could  have  stopped  it 
by  a  motion  of  his  hand  to  the 
engineer.  Plaintiff  jumped  from 
the  tender  into  the  middle  of  the 
track  as  it  approached  the  car  and 
while  slowly  walking  backward 
attempting  to  remove  the  link  in 
the  draw-head  of  the  car,  his  foot 
caught  between  two  ties  and  he 
was  run  over  and  injured.  In  an 
action  to  recover  damages,  /leld, 
that  there  was  no  negligence  on 
the  part  of  defendant,  and  that 
plaintiff  was  cliargeable  with  con- 
tributory negligence.  Id, 


REAL  PROPERTY. 

JSee  RiPABIAN  OWM£K. 


RECEIVER. 

1.  Where  a  life  insurance  association, 
which  proposed  to  issue  certificates 
of  membership  to  those  becoming 
members,  with  a  statement  in  each 
certificate  that  certain  sums  re- 
ceived thereon  should  be  paid  over 
to  a  trust  company,  as  a  safety 
fund  for  the  security  of  the  mem- 
bers, to  be  paid  out  by  the  trustee 
in  the  manner  specified,  entered 
into  a  contract  with  the  trust  com- 
pany, by  which  the  latter  agreed 
to  receive  and  hold  this  fund  and 
pay  it  out  in  the  manner  and  for 
the  purpose  so  specified,  held,  that 
the  court  had  no  power,  on  a  vol- 
untary dissolution  of  the  corpora- 
tion, to  order  said  trustee  to  pay 
over  the  trust  fund,  deposited  in 
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pursuance  of  the  agreement,  to 
the  receiver  appointed  in  said  pro- 
ceedings.   In  re  H.  P,  8,  F.  Assn. 

288 

2.  The  trust  company,  in  pursuance 
of  a  Special  Term  order,  made 
without  notice  to  it,  paid  over  the 
fund  to  the  receiver.  Held,  that 
the  payment  was  not  voluntary, 
so  far  as  to  preclude  the  company 
from  moving  the  court  to  require 
the  receiver  to  pay  back  to  it  so 
much  of  the  fund  as  still  remained 
in  his  hands.  Id. 

8.  The  receiver  had,  in  good  faith 
and  under  the  direction  of   the 

'  court,  paid  out  a  portion  of  the 
fund,  before  the  making  of  the  mo- 
tion for  an  order  requiring  him  to 
pay  it  back,  in  the  miS^ing  of 
which  there  had  been  some  laches 
on  the  part  of  the  trust  company. 
Held,  that  he  was  entitled  to  be 
protected  in  these  payments.     Jd. 

4.  Payments  were  so  made  by  him 
to  the  attorneys  in  the  dissolution 
proceedings  for  their  fees.  Held, 
that  an  order  Avas  proper  requir- 
ing said  attorneys  to  pay  back  to 
the  receiver  the  moneys  so  re- 
ceived by  them,  and  directing  him, 
upon  receipt  thereof,  to  pay  them 
over  to  the  trust  company.        Id. 


REFERENCE. 

1.  P.,  a  merchant  doing  business  in 
New  York,  and  St. A.,  a  merchant 
in  France,  entered  into  a  contract 
which,  after  reciting  that  D.,  the 
owner  and    packer   of  a  certain 
brand  of  sardines  was  willing  to 
give  them  the  monopoly  thereof, 
stated  the  agreement  of  the  parties 
to  be  that  they  were  to  advance 
eighty  per  c.«nt  of  cost  of  each  in- 
voice as  forwarded  from  the  fac- 
tories; each  to  advance  one-half; 
'    the  sardines  to  be  shipped  to  P. 
and  sold,  and  the  net  profits  to  be 
divided  equally  between  the  par- 
ties and  D.     In  pursuance  of  the 
'    contract,  sardines  were  shipped  to 
'    P.,  who  borrowed  of  plaintiffs,  a 
'    firm  of  bankers,  the  forty  per  cent 
;    agreed  to  be  advanced-  by  him. 
P.  failed  and  made  an  assignment 
for  the  benefit  of  creditors.     I), 
assigned    his    interest    to    St. A. 
Various  creditors  of  P.  brought 


actions  against  him,  and  upon 
attachments  issued  therein  the  sar- 
dines so  sent  were  levied  upon, 
as  were  also  accounts  for  sardines 
sold.  In  an  action  to  enforce  an 
alleged  banker's  lien  for  the  ad- 
vances so  made  to  P.,  a  reeeiver 
was  appointed,  to  whom  was  paid 
the  proceeds  of  collection  of  ac- 
counts and  of  sales  of  the  goods. 
An  int^rlocutorv  judgment  was 
rendered  ad;[uaging  that  the 
amount  of  plamtiff 's  claim  be  paid 
out  of  the  fund,  and  providing  for 
a  reference  to  ascertain  and  report 
as  to  certain  facts,  one  of  which 
was  what  portion  of  the  fund  in 
the  receiver's  hands  was  realized 
from  the  goods  shipped  to  P.  under 
the  contract;  an  appeal  was  taken 
from  so  much  of  the  judgment  as 
directed  a  reference,  which  was 
dismissed.  Upon  the  hearing  be- 
fore the  referee  it  was  stipulated 
by  the  attorneys  for  all  the  parties 
that  the-  referee  "may  refer  ad 
libitum  to  the  printed  case  on  ap- 
peal ♦  *  *  to  ascertain  anjr  fact." 
This  contained  evidence  given  be- 
fore a  referee  upon  whose  report 
the  interlocutory  judgment  was 
rendered,  which  was  received  by 
him,  under  objection  and  excep- 
tion, tending  to  show  that  the 
whole  fund  was  derived  from  sales 
of  goods  shipped  under  the  con- 
tract. It  did  not  appear  that  any 
rulings  upon  the  questions  so  pre- 
sented were  psked  for  or  made  by 
the  Special  Term  on  the  final  hear- 
ing. Said  court  found  that  all  the 
fund  was  realized  from  such  sales. 
Held,  that  the  referee  had  no  power 
to  make  a  decision  on  these  ques- 
tions, and  as  the  Special  Term  need 
not  have  passed  upon  them,  the 
exceptions  were  not  available  here; 
that  the  evidence  was  properly 
considered  by  the  trial  court,  and 
as  it  justified  the  finding,  it  could 
not  be  held  here  that  said  finding 
was  without  evidence.  I>rexd  v. 
Pease.  96 

2.  Also  Ju'ld,  that  the  court  had 
power  to  direct  the  reference  as 
provided  for  in  the  interlocutory 
judgment.  (Code  Civ.  Pro.  §  1013.) 

I(L 

RIPARIAN  OWNER. 

1  The  power  to  convey  lands  under 
water  of    navigable  waters  con- 
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ferred  upon  the  commissioners  of 
the  land  office  (1  R.  S.  208,  §  67, 
as  amended  by  chap.  283,  Laws  of 
1850)  only  authorizes  a  conveyance 
to  the  owners  of  the  adjoining  up- 
.  land;  the  right  or  privilege  to  ap- 
ply for  and  receive  the  conveyance 
18  appurtenant  to  the  upland  and 
vests  in  the  owner  thereof  and  can 
never  exist  severed  from  such 
ownership.  B.  Mfg,  Oo,  V,  B,  Som 
Iron  Works.  155 

2.  Where,  therefore,  the  owner  of 
upland  on  the  Hudson  river  con- 
veyed the  same  by  deed  containing 
an  exception  of  all  the  water  rights 
and  privileges  in  the  river  apper- 
taining to  t-he  premises,  held,  that 
the  exception  was  wholly  ineffect- 
ual as  such,  or  as  precluding  a 
subsequent  owner  of  the  upland 
from  claiming  title  to  the  land 
under  water  under  a  patent  from 
the  state  issued  to  it  as  such  owner. 

8.  The  selling  or  leasing  to,  and  the 
use  by  riparian  owners  or  cities, 
of  so  much  of  the  waters  of 
streams  and  lakes  appropriated  as 
feeders  and  reservoirs  for  the  canals 
as  is  not  needed  for  the  use  of  the 
canals,  subject  to  the  paramount 
rights  of  the  state,  is  not  incon- 
sistent with  the  public  use,  and  an 
act  authorizing  it  is  not  in  conflict 
with  said  provision.  Sweet  v.  City 
of  Syracuse.  316 

ROCHESTER  (CITY  OF). 

1.  Uoder  the  provisions  of  the  charter 
of  the  city  of  Rochester  (i^  40, 
chap.  14,  Laws  of  1880),  giving  to 
the  common  council  power  "to 
make,  modify  and  repeal  ordi- 
nances and  by-laws  to  regulate  the 
burial  of  the  dead,"  that  body  lias 
power  to  forbid  by  ordinance  the 
burial  of  the  dead  in  lands  of  a 
cemetery  association  within  the 
city  limits;  and  this,  although  at 
the  time  the  association  took  the 
conveyance  of  its  lands,  it  was 
lawful  to  use  them  for  cemctcr}' 
purposes.     People  (x  rd.  v.  Praif. 

•08 

2.  Such  an  ordinance  is  a  police 
regulation  whicli  the  legislature 
may  authorize  the  common  council 
to  pass.  Id. 


3.  The  consent  of  said  city  is  not  es- 
sential to  the  incorporation  of  a 
cemetery  association  under  said 
act,  having  for  it«  objects  the  pur- 
chase of  lands  for  the  establish- 
ment of  a  cemetery  within  the  city 
limits.  Id, 


RUGER,  WILLIAM  C. 
Proceedings  on  death  of.  681 


SALES. 

Q.,  who  was  insolvent,  ordered  cer- 
tain goods  of  plaintiffs  on  the  7th 
of  March,  1884,  whicli  were  re- 
ceived and  accepted  by  him  on  the 
sixteenth;  on  the  twenty -second  of 
that  month  G.  failed  and  made  an 
assignment.  Upon  the  trial  of  an 
action  to  recover  possession  of  the 
goods,  which  plaintiff  claimed 
were  purchased  by  G. ,  with  knowl- 
edge of  his  insolvency  and  with 
the  preconceived  design  not  to  pay 
therefor,  the  court  in  its  charge 
treated  the  order  as  the  purchase 
and  charged  that  the  question  was 
the  intent  of  G.  at  that  time. 
Plaintiff's  counsel  requested  a 
charge  that  notwithstanding  what 
G.  may  have  thought  when  he 
made  the  purchase,  if  when  he  re- 
ceived the  goods  he  knew  or  had 
reasonable  cause  to  know,  he  could 
not  goon  in  business,  he  is  equally 
chargeable  with  an  intent  not  to 
pay.  This  the  court  refused  to 
charge,  saying  **the  intent  must 
be  at  the  time  the  contract  was 
made."  Held,  error.  Whitten  v. 
FitztcaUr.  626 

JSee  Vendor  and  Purchaser. 


SECRETARY  OF  STATE. 

A  board  of  county  canvassers,  in 
connection  with  their  returns  of 
the  result  of  an  election,  sent  to 
the  secretary  of  state  a  copy  of  a 
resolution  passed  by  the  board,  to 
the  effect  that  a  candidate  for  the 
office  of  state  senator,  who  tlie 
returns  showed  had  received  a  ma- 
jority of  the  votes  of  the  county 
for  that  office,  was  not  eligible,  as 
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appeared  by  certain  affidavits  and 
papers,  which  were  also  sent  with 
the  copy.  Upon  application  of 
said  candidate  an  order  was  granted 
directing  the  issuing  of  a  writ  of 
mandamus  requiring  said  secre- 
tary to  return  said  papers  to  the 
hoard  of  county  canvassers  or  tlie 
county  clerk  or  to  cancel  tlie  same 
of  record  and  forbidding  him  from 
permitting  them  to  iX  brought 
before  the  state  board  of  canvassers 
for  their  consideration.  Held, 
error;  that  while  the  state  board 
had  no  right  to  consider  said 
papers,  no  official  duty  required 
the  secretary  of  state  to  return  the 
papers  and  he  violated  no  official 
•  duty  in  placing  them  before  said 
board;  that  while  the  "i\Tit  would 
do  no  harm,  it  could  accomplish 
no  useful  purpose  and  should  have 
been  denied.  In  re  People  ex  rel. 
Shenoood  v.  JRice.  391 


SHERIFF. 

1.  The  execution  of  a  bond  to  a 
sheriff  indemnifying  him  against 
damages  resulting  from  an  unlaw- 
ful levy  and  sale  of  property  made 
by  him,  presumptively  establishes 
the  liability  of  the  obligprs  as 
principals  for  the  original  trespass 
committed  by  the  sheriff.  Dyett 
V.  Hyman.  851 

2.  Those  thus  connected  with  the 
original  wrong  are  jointly  and 
severally  liable  with  the  sheriff, 
and  it  is  no  defense,  in  an  action 
by  the  owner  of  the  property 
against  one  or  more  of  the  wrong- 
doers, to  show  that  others  were 
not  joined  as  defendants  who  are 
also  liable.  Td. 

8.  The  provisions  of  the  Code  of 
Civil  Procedure  (§§  1421-1423), 
giving  the  indemnitors  the  right 
to  be  substituted  in  such  an  action 
as  defendants  in  place  of  the 
sheriff,  do  not  have  the  effect  to 
limit  the  liability  of  the  indemnitors 
to  the  amount  they  would  be  lia- 
ble, in  an  action  by  the  sheriff, 
upon  their  bond,  and  in  no  way 
affect  or  vary  the  rights  of  the  in- 
jured party;*  their  liability  to  him 
rests  wholly  upon  their  participa- 
tion in  the  original  trespass.      LL 


SHIPPING. 

A  maritime  lien  having  once  at- 
tached, cannot  be  divested,  so  as 
to  avoid  a  policy  of  insurance 
thereon,  without  payment,  release 
or  some  act  on  the  part  of  the  in- 
sured. Ca^Mr  Manttima  v.  Photnix 
Ins,  Co.  400 


SPECIFIC  PERFORMANCE. 

By  the  judgment  in  an  action  for  a 
partition  of  the  real  estate  of  which 
the  testator  died  seized,  certain 
real  estate  was  allotted  and  set  off 
to  each  of  the  daughters  to  be 
vested,  as  the  decree  declared,  in 
her  during  her  life,  with  remainder 
in  fee  to  her  issue.  Subsequently 
the  sole  surviving  executor  exe- 
cuted to  each  of  the  daughters  a 
testimonial,  as  required  by  the 
will.  M.,  one  of  said  daughters, 
died  in  1889,  leaving  a  will  by 
which  she  devised  all  of  her  prop- 
erty to  plaintiff,  her  husband,  who 
subsequently  entered  into  a  con- 
tract to  sell  and  convey  a  portion 
of  the  real  estate  set  apart  to  her 
by  said  decree,  by  full  covenant 
warranty  deed  to  K.,  who,  upon 
being  tendered  such  a  deed,  re- 
fused to  complete  the  purchase, 
alleging  that  plaintiff  did  not  own 
the  fee.  Upon  a  case  submitted 
under  the  Code,  held^  that  upon 
the  execution  and  delivery  of  the 
certificate,  the  absolute  fee  in  the 
lands  set  apart  for  her  was  vested 
in  M. ;  that  this  included  the  lands 
set  apart  for  her  in  the  partition 

•  suit;  and  so  that  by  her  will  the 
fee  of  the  lands  in  question  be- 
came vested  in  plaintiff,  and  be 
was  entitled  to  a  specific  perform- 
ance of  the  contract.  FiVfe  v. 
Keeler.  190 

STATES. 

The  act  of  1869  (Chap.  917.  Laws  of 
1869),  authorizing  the  consolida- 
tion of  certain  railroad  companies, 
upon  such  a  consolidation,  regards 
the  consolidated  company  as  a  new 
corporation;  but  where  the  pro- 
posed consolidation  is  of  a  domestic 
corporation  and  one  of  another 
state,  the  consent  of  the  legislature 
of  that  state  is  requisite  to  its  ac- 
complishment. PeopUs  V.  N.  F., 
C\  <fe  St,  U  i?.  n.  Co.  474 
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STATE  COIPTROLLER. 


Pf/wer  of  as  to  taring  rorpmi- 


tions  under  the  act  providing  for  mch 

taxation  {GIuip.  542,  Imws  of  1880,  om 

amended  by  chap.  361,  Imw^  ^1881). 

See  People,  ex  ret.  v.   N.  J .,   C.   & 

St.  L.  R.  R.  Co,  474 

People  ex  rel.  v.  Wem])le.      548 

'People  ex  rel.  v.  Wemple.      558 

People  ex  rel.  v.  Wemjtle.      664 

STATUTES. 

Where  a  statute  contains  two  distinct 
provisions;  one  specific,  with  pre 
cise  directions  to  do  a  particular 
thing  or  permit  it  to  be  done;  the 
other  general,  prohibiting  certain 
acts  which,  m  their  general  sense, 
include  the  particular  thing,  the 
prohibitory  clause  does  not  control 
the  specific  authority^,  but  the  lat- 
ter is  to  be  considered  in  the 
nature  of  an  exception  to  the 
former.     Iloeyw  GUroy.  132 


CMp.  466,  I/iim  of  1877. 
Chap.  328,  Iaufh  of  1884. 
Chap,  7^3,  lAim  of  1886. 
Chap.  503,  Ija\r%of\mi. 


See  Manning  v.  Bfck,  1. 

§  3,  chap.  200.  La^PS  of  1848. 

Chap.  375,  iMtca  of  1849. 

See  Jooss  v.  Fey,  17. 

Chup.  367,  LaiM  of  1884. 

See  Young  v.  R.  A  K.  0.  L.  Co.,  57. 

§10,  chap.  133,  Imws  ^/1847. 

Chap.  280,  Lam  of  18o2. 

Chap.  238,  Laws  of  1^54. 

CJiap.  708,  Lam  of  1869. 

Chup.  154,  iMicsofWill. 

§  40,  chap.  14.  Iaiws  of  1880. 

Cluip.  389,  Iaiws  of  1889. 

See  Pe/)ple  ex  rel.  v.  Pratt,  68. 

§  2,  tit.  11,  chap.  289,  JMm  of 

188S 
See  In  re  D.    d  H.    C.    Co.,    105. 

S  86,  chap.  410,  Ixiws  of  1882. 

See  Hoey  v.  Oilroy,  132. 

IR.  aS.  208,8  67. 

Chap.  283,  Laws  of  1850. 

See  Blakslee   Mfg.    Co.  v.    Blakslee's 

Sons,  etc.,  155. 

^  10,  Chap.  40.  />/?r«  of  1^48. 

iS-/'  McDmcall  v.  Sheehan,  200. 

1  7?.  /S\  389,  ^  5. 

/Spy'  Wilcox  V.  t.iVy  e^/"  Rochester,  247. 
§§  3,  5,  11,  chap.  489,  />rtir«  ^/ 

1867. 

CJiap.  595,  /:a?r#  <?/ 1875. 

See  Am.  Bank  Not^,  Co.  v.  K.  T,  E. 

R.  R.  Co.,  252. 

SiCKELS — \oL.  LXXXiy 


Tit.  10,  cMp.  461,  Zf/MW  0/1871. 

Chap.  383,  Laws  of  1882. 

§  10,  chap.  656,  /vaw*  of  1886. 

*S''6'  //i  ;v  Truste4!S  Union  College,  308. 

§  18,  chap.  291,  Ztf^r*  of  1889. 

6V/a;).  814,  iMwsoflim. 

See  SfPeM  v.  CV^j/  of  SyracuM,  816. 
§  21,  chap.  262,  Za^r*  o/  189  I 
~ —  Chap.  808,  Laws  of  1S91. 
See  In  re  People  ex  rel.   Sher-w.ooil  v. 
State  M.  of  Canvassers,  360. 
g§  17,  21,  29.  31,  chap.  262,  Laws 


of  1890 
Cnav. 


ap.  296.  Laws  of  I'^^l. 


See  Peoj)le  ex  rel.  NicJwls  v.  Bd.  of 

Co.  Canvassers,  395. 
§§  3,  9,  art.  1,  tit.  5,  chap.  130, 

Zaw«  of  1842. 
*SBe  7/i  r«  Peiwle  ex  rel.  Daley  t.  Rice, 

449. 

rA«*p.  917,  ZaMf*  <?/ 1869. 

Cfiap.  143,  Zrt/f*  of  1886. 

^^  p<so7?^<<  V.  ^\  r.,  a  d  st.  l.  r, 

Co.,  474. 

%  io!  chap.  40,  Laws  of  1848. 

8^d  ariffeth  v.  C^/y^/w?,  517. 

Chap.  40,  iMWsoflS^. 

{7Aap.  542,  Imws  of  1880. 

C?iap.  361,  Laws  of  1881. 

^^^p.  151,  /><i?/?#  ^*  1882. 

C^iap.  501,  Zcr«-«  r?/  1885. 

Chap.  358,  7>/i<5*  of  1889. 

6V««;>  463,  Laws  of  1889. 

^<<  /V/>fe  ex  rel.  v.  Wewp^g,  548. 
People  ex  rel.  v.  TT^wjpfo,  568. 
g  1,  cJiap.  352,  Laws  of  1854. 


See  McS/ierry  v.    Village  of  Canan- 
daigua,  612. 

C/iap.  37,  Laws  of  1848. 

Chap.  512,  Iai^ws  of  1879. 

Chap.  542,  /^w*  o/  1880. 

Chap.  361,  Laws  of  1881. 

67«i;;.  a58,  i;a?r«  o/  1889. 


>Sr'€  People  ex  rel.  v.  Wemple,  664. 


STATUTE  OF  FRAUDS. 

The  defense  of  the  Statute  of  Frauds 
cannot  be  made  available  in  an 
action  unless  pleaded  as  a  defense 
or  presented  by  the  averments  of 
the  complaint. '  Wells  v.  Monilian. 

161 

STOCKHOLDERS. 

1.  The  word  "creditors,"  as  used  in 
the  provision  of  the  General  Manu- 
facturing Act  (§  10,  chap.  40, 
Laws  of  1848),  making  the  stock- 
holders of  a  corporation  organized 
under  it^  liable  to  the  creditors  of 

96 
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the  company  until  the  whole 
amount  of  the  capital  stock  has 
been  paid  in  and  a  certificate 
thereof  fll  ?d,  does  not  include  di- 
rectors of  the  corporation,  and  a 
director  to  whom  the  corporation 
has  become  indebted  cannot  en- 
force the  liability  so  imposed. 
MeDowaM  v.  Sfieehan,  200 

2.  This  rule  applies  to  one  named  as 
a  trustee  in  the  certificate  of  in- 
corporation of  the  company  and 
who  acts  as  such,  although  he 
owns  none  of  its  stock;  he  may 
legally  act  as  a  trustee,  although 
not  a  stockholder.'  Id. 

3.  The  liability  imposed  by  the  Gen- 
eral Manufacturing  Act  (§  10, 
chap.  40,  Laws  of  1848)  upon 
stockholders  of  a  company  organ- 
ized thereunder,  for  a  failure  to 
file  the  proper  certificate  of  pay- 
ment, upon  an  increase  of  its  capi- 
tal stock,  attaches  only  to  the 
increase,  and  only  stockholders 
holding  the  increased  stock  are 
liable;  the  provision  has  no  refer- 
ence to,  or  effect  upon,  the  origi- 
nal capital  and  its  holders. 
Griffeih  v .  G-reene.  517 

4.  A  creditor  of  the  corpotetion, 
seeking  by  action  to  enforce  sucli 
a  liability,  must  allege  and  prove 
facts  showing  that  the  conditions 
of  the  statute  are  exactly  met  by 
his  case;  no  presumptions  or  in- 
ferences can  be  indulged  in.      Id. 

5.  Unless,  therefore,  tlie  stockholder 

Eroceeded  against  is  proved  to 
old  some  of  the  increased  stock, 
he  is  not  brought  within  the  stat- 
ute. Id. 

STREETS. 

See  Highways. 


SUPREME  COURT. 

The  Supreme  Court  has  no  inherent 
power  and,  in  the  absence  of  a 
statute  conferring  the  ri^ht,  may 
not,  in  advance  of  the  trial  of  ah 
action  for  personal  injuries,  com- 
pel the  plaintiff,  on  the  application 
of  the  defendant,  to  submit  to  an 
examination  of  his  person  by 
surgeons  appointed  by  the  court. 


with  a  view  to  enable  them  to 
testify  on  the  trial  as  to  the  exist* 
ence  or  extent  of  the  alleged  in 
jury.    McQuigan  v.  D.,  L.'db  W, 
R.  M.  Co,  60 


Ths  Supreme  Court  7uu  author* 


ity  otf.r  a  trust  fund  with  pouter  to 
grant  dUowances  for  costs  and  expense^ 
ificluding  attorney's  fees^  to  one  by 
whofie  efforts  the  fund  has  been  secured 
or  preserved. 

See  Woodruff  y.  ^'.  Y.,  L.  E.  dt  W. 
R.  R.  Co.  2T 

SURGEON. 

See  Physician  akd  Surgeon. 


SURROGATE'S  COURT. 

Under  and  by  the  Code  of  Civil  Pro- 
cedure (i$g'  2474,  2475,  2739),  the 
power  of  a  surrogate  to  pennit 
proof  of  the  claim  of  an  executor, 
or  administrator  against  his  de- 
cedent's estate  is  confined  to  the 
occasion  of  the  judicial  settlement 
of  his  accounts;  the  surrogate  has 
no  jurisdiction  to  entertain  a  pro- 
ceeding solely  for  the  purpose  of 
proving  the  claim.     In  re  Ryder. 

640 

SYRACUSE  (CITY  OF). 

1.  That  portion  of  the  provision  of 
the  State  Constitution,  limiting 
the  power  of  municipalities  to 
create  debts  (Art.  8,  §  11),  which 
declares  that  the  term  of  bonds 
issued  by  certain  cities  to  provide 
for  a  water  supply,  **  shall  not  ex- 
ceed twenty  years,"  and  requires 
that  "a  sinkmg  fund  shall  be 
created  on  the  issuing  of  the  said 
bonds,  for  their  redemption,"  ap- 
plies only  to  cities  with  a  popula- 
tion exceeding  100,000.  Sireet  v. 
City  of  Syraettse,  316 

2.  Acconlingly  held,  that  the  provis- 
ion of  the  act  **to  establish  and 
maintain  a  water  department  in 
the  city  of  Syracuse"  (§  18,  chap. 
291,  Laws  of  1889,  as  amended  by 
chap.  814,  Laws  of^l890),  which 
authorizes  the  issuing  of  city 
bonds,  payable  July  1,  1920,  to 
defray  the  expenses  of  the  work, 
and  which  makes  no  provision  for 
a  sinking  fund,  was  not  violative 
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of  said  constitutional  provision;  it 
appearing  that  the  city  contained 
l6sa  than  the  specified  number  of 
inhabitants.  Id. 

8.  Also  held,  that  said  act  does  not 
offend  against  the  constitutional 
provision  (Art.  3,  §  16),  providing 
that  no  local  or  private  bill  shall 
embrace  more  than  one  subject 
and  requiring  that  to  be  expressed 
in  the  title;  that  under  the  title 
given,  the  legislature  could  prop- 
erly insert  not  only  every  provision 
necessary  for  the  organization  of 
a  water  department,  but  also  pro- 
visions conferring  power  upon  that 
body  to  supply  the  city  with  water. 

Id. 

4.  Also  held,  that  the  provision  of 
said  act  (^  18),  authorizing  the 
city  to  take  water  from  Skaneateles 
lake,  is  not  repugnant  to  the  con- 
stitutional provision  (Art.  7,  §  6) 
which  prohibits  the  legislature 
from  selling,  leasing  or  otherwise 
disposing  of  the  Erie  and  certain 
other  canals;  it  appearing  that, 
while  the  lake  had  been  appropri- 
ated by  the  state  "for  a  reservoir 
and  feeder  to  the  Erie  canal,"  the 
water  accumulate<l  therein  was  in 
excess  of  that  needled  for  canal 
purposes;  that  large  quantities 
were  permitted  to  flow  from  the 
lake  which  were  not  utilized 
by  the  state,  much  more  than  is 
authorized  by  the  act  to  be  taken 
from  the  lake  for  city  purposes, 
and  that  the  act  only  authorizes 
the  taking  of  water  not  required 
for  the  use  of  the  canal ;  that  the 
provision  did  not  sell  or  authorize 
the  sale,  nor  did  it  lease  the  waters 
of  the  lake,  but  operated  merely 
as  a  license  to  the  city  to  take 
water  not  needed  l)y  the  state,  sub- 
ject to  the  paramount  right  of  the 
state  to  resume  it  at  any  time.    Id. 

6.  Also  hdd,  that  conceding  that  said 
provision,  as  contained  in  the 
original  act  of  1889,  was  invalid, 
it  did  not  render  the  whole  act 
void;  and  that  after  the  provision 
was  amended  in  1890,  and  thus 
rendered  valid,  nothing  stood  in 
the  way  of  the  full  operation  of 
the  entire  act.  Id, 

6.  In  an  action  to  restrain  said  city, 
its  officials  and  the  wat«r  board 


created  by  said  act,  from  carrying 
into  effect  or  exercising  the  powers 
conferred  by  it,  it  was  conceded 
that  neither  the  original  act,  nor 
the  act  amending  the  same,  re- 
ceived the  vote  of  two-thirds  of  the 
members  elected  to  each  house, 
and  it  was  claimed  that  the  pro- 
vision of  the  act  above  referred  to 
(^  18)  was  violative  of  the  provision 
of  the  Constitution  (Art.  1,  §  9). 
declaring  that  the  assent  of  two- 
thirds  of  the  members  elected. to 
each  branch  of  the  legislature  shall 
be  requisite  to  every  bill  appro- 
priating public  moneys  or  prop- 
erty for  local  or  private  purposes. 
Held,  untenable;  that  the  state 
never  acquired  the  ownership  of 
the  mass  of  water  in  the  lake,  but 
simply  the  right  to  the  use  of  so 
much  as  is  necessary  for  canal  pur- 
poses; and  that  tlie  condition  of 
the  grant  to  the  city  in  the  act  was 
such  that  no  property  right  or  in- 
terest which  the  state  owned  was 
transferred,  lost  or  impaired.    Id. 


TAXATION. 
See  Assessment  and  Taxation. 

TENANTS  BY  THE  ENTIRETY. 
See  Husband  and  Wife. 


TENANTS  IN  COMMON  AND 
JOINT  TENANTS. 

1.  A  married  woman  may  take  and 
hold  real  property  as  a  joint  tenant 
with  her  husband,  and  where  by  a 
deed  to  herself  and  her  husbatid  it 
appears  plainly  that  the  intent  was 
to  convey  to  her  not  merely  as  a 
wife,  but  separately,  by  virtue  of 
her  individual  right  as  joint  ten- 
ant with  him,  she  has  the  right  to 
dispose  of  her  interest  independent 
of  her  husband.    Joos9  v.  iby.    17 

2.  Certain  premises  were,  in  1882, 
purchased  by  F.  and  his  wife,  each 
contributing  to  the  purchase- 
money  from  his  and  her  separate 
estate.  The  words  of  the  grant 
were  to  **  the  parties  of  the  second 
part  as  joint  tenants  and  to  their 
heirs  and  assigns,"  and  the  haben- 
dum   clause    was   to   them    "as 
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joint  tenants  and  not  as  tenants  in 
common. "  The  wife  subsequently 
conveyed  her  interest  in  tlie  preni- 
ises  to  plaintiff.  In  an  action  for 
a  partition  thereat  Jield,  that  tlie 
wife  took  and  held  as  joint  tenant 
with  her  husband,  not  as  tenant 
by  the  entirety;  that  she  had 
power  to  convey,  and  by  her  deed 
plaintiff  acquired  her  interest  (§  3, 
chap.  200,  Laws  of  1848,  as 
amended  by  chap.  375,  Laws  of 
1849);  and  that  the  action  was 
maintainable.  (Code  Civ.  Pro. 
§  1532.)  Id. 

TITLE. 

1.  By  the  ^judgment  in  an  action  for 
a  partition  of  the  real  estate  of 
which  the  testator  died  seized, 
certain  real  estate  was  allotted  and 
set  off  to  each  of  the  daughters  to 
be  vested,  as  the  decree  declared, 
in  her  during  her  life,  with  the  re- 
mainder in  fee  to  her  issue.  Sub- 
sequently the  sole  surviving 
executor  executed  to  each  of  the 

I  daughters  a  testimonial,  as  re- 
quired by  the  will.  M.,  one  of 
said  daughters,  died  in  1889,  leav- 
ing a  will  by  which  she  devised 
all  of  her  property  to  plaintiff,  her 
husband,  who  subsequentlv  en- 
tered into  a  contract  to  sell  and 
conyey  a  portion  of  the  real  estate 
set  apart  to  her  by  said  decree,  by 
full  covenant  warranty   deed  to 

'  K..  who,  upon  being  tendered 
iiuch  a  deed,  refused  to  complete 
the  purchase,  alleging  that  plain- 
tiff did  not  own  the  tee.  Upon  a 
case  submitted  under  the  Code, 
held^  that  upon  the  execution  and 
delivery  of  the  certificate  the  ab- 
solute fee  in  the  lands  set  apart  for 
her  was  vested  in  M.;  that  this 
included  the  lands  set  apart  for 

'  her  in  the  partition  suit;  and  so 
that  by  her  will  the  fee  of  the 
lands  in  question  became  vested  in 
plaintiff,  and  he  was  entitled  to  a 
specific  performance  of  the  con- 
tract.    I  tele  V.  Keeler.  190 

2.  Also  Juld,  that  the  rights  of  M. 
and  her  devisee  were  not  affected 
by  the  provision  of  the  decree  in 
partition  declaring  that  ^e  had 
simply  a  life  estate,  as  that  estate 
was  subsequently  changed  into  a 
fee  by  the  executor's  certificate. 

Id. 


3.  In  the  absence  of  an  agreement 
between  tiie  parties  to  a  lease  of 
agricultural  lands,  vesting  the 
title  to  the  hay  produced  thereon 
in  the  lessor,  as  security  for  rent, 
or  for  an^  other  purpose,  the  law 
vests  it  m  the  lessee.  Briggs  v. 
Austin.  208 

1.  In  such  an  action,  plaintiff  claimed 
that  the  deed  under  which  defend- 
ant, his  grantor,  claimed  title  was 
in  fact  a  mortgage.  The  evidence 
on  the  part  of  the  plaintiff  was  to 
the  effect  that  said  deed  was  exe* 
cuted  to  pay  an  indebtedness  to  a 
firm  of  which  defendant  was  a 
member;  that  the  debt  was  not  to 
survive  the  deed,  but  the  firm  waa 
to  sell  the  land,  and  after  paying 
the  liens  thereon,  including  the 
debt,  to  pay  over  the  balance  to 
the  grantor.  Held,  that  a  verdict 
was  properly  directed  for  defend- 
ant ;  that  defendant  took  an  abso- 
lute title  under  his  deed,  his 
grantor  retaining  no  title  or  inter- 
est in  the  land  ai  such,  but  simply 
an  interest  in  the  proceeds  to  be 
realized  on  a  sale.  WiUon  ▼. 
Parshall.  233 


TRADE  MARKS. 

1.  It  seemSj  that  an  imitation  of  the 
names,  signs  or  marks  under  which 
another  conducts  a  business  is  a 
deception  practiced  upon  the  pub- 
lic and  an  injury  to  the  propnetor 
in  the  loss  of  custom  and  patron- 
age, to  redress  which  the  jurisdic- 
tion of  a  court  of  equity  may  be 
invoked.    Munro  v.  Tousey.       88 

2.  This  rule  applies  to  the  publica- 
tion of  books  under  a  particular 
name;  this  is  the  subject  of  prop- 
erty, and  a  colorable  imitation  of 
the  name  adopted  by  one  publisher 
by  another  engaged  in  publishing 
similar  books,  by  which  the  pub- 
lic may  be  easily  misled  into  sup- 
posing it  is  the  literary  article  they 
desired  to  obtain  and  read,  is  an 
act  of  deception  which  injures  the 
publisher  who  first  adopted  the 
name,  and  which  he  may  call  upon 
a  court  of  equity  to  redress.      Id, 

3.  This  power,  however,  is  only  to 
be  exercised  to  prevent  fraud  and 
imposition,  and  to  justify  the  in- 
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terference  of  the  court  there  must 
be  some  real  resemblance  in  the 
name  and  appearance  of  the  pub- 
lication, such  as  to  deceive  a  per- 
son of  ordinary  intelligence  and 
prevent  him  in  the  ordinary  and 
natuml  use  of  his  senses  from  as- 
certaining the  difference.  Id. 

4.  Plaintiff  was  the  publisher  of  a 
series  of  detective  stories;  to  desig- 
nate the  series,  he  had  adopted  the 
name  of  the  **  Old  Sleuth  Library," 
and  "Old  Sleuth,  the  Detective," 
was  designated  as  their  author. 
Defendant  published  a  series  of 
similar  stories  which  he  named  the 
**New  York  Detective  Library." 
This  series  contained  publications 
by  titles,  some  of  which  contained 
the  words  "  Young  Sleuth,"  others 
*' Sleuth."  There  was  a  marked 
difference  in  the  illustrations  upon 
the  covers  of  the  two  series.  Held, 
that  an  action  was  not  maintainable 
to  restrain  defendant  from  so  using 
the  word  *'  Sleuth"  in  connection 
with  his  publication;  that  the 
pseudonym  "Old  Sleuth"  was 
plaintiff  s  property;  but  he  had  no 
such  property  rights  in  the  word 
"  Sleuth"  as  would  justify  the  in- 
terference of  the  court  in  prevent- 
ing its  use  by  defendant,  in  the 
absence  of  proof  of  similarity  in 
the  publications,  or  of  other  facts 
tending  to  show  an  intent  on  his 

,    part  to  mislead  purchasers.        Id. 


TRESPASS. 

1.  A  covenant  of  warranty  and  of 
quiet  enjoyment  or  against  in- 
cumbrances in  a  deed  is  not  broken 
by  a  mere  trespass  not  amounting 
to  an  eviction,  committed  without 
a  claim  of  riglit  on  the  part  of  the 
trespasser.    Uorton  v.  Bauer,   148 

2.  An  accidental  trespass,  conceded 
to  have  been  without  title  or  claim 
of  right,  upon  lands  contracted  to 
be  conveyed,  furnishes  no  justifi- 
eation  for  a  refusal  on  the  part  of 
the  vendee  to  complete  the  con- 
tract. Id. 

8.  Where  an  equity  court  assumes 
jurisdiction  to  restrain  a  contin- 
uous trespass,  in  order  to  prevent 
a  multiplicity  of  suits,  it  may  pro- 
ceed to  give  full  relief,  both  for 


the  tortious  act  and  the  resulting 
damages.  Lynch  v.  Met.  E.  H. 
Co.  274 

4.  The  execution  of  a  bond  to  a 
sheriff  indemnifying  him  against 
damages  resulting  from  an  unlaw- 
ful levy  and  sale  of  property  made 
by  him,  presumptively  establishes 
the  liability  of  the  obligors  as 
principals  for  the  original  trespass 
committed  by  the  tfieriff.  Vyett 
v.  Hynian.  351 

5.  Those  thus  cx)nnected  with  the 
original  wrong  are  jointly  and 
severally  liable  with  the  sheriff, 
and  it  is  no  defense,  in  an  action 
by  the  owner  of  the  property 
against  one  or  more  of  the  wrong- 
doers, to  show  that  others  were 
not  joined  as  defendants  who  are 
also  liable.  Id. 

6.  Tlie  provisions  of  'the  Code  of 
Civil  Procedure  (g§  1421-1428), 
giving  the  indemnitors  the  right 
to  be  substituted  in  such  an  action 
as  defendants  in  place  of  the 
sheriff,  do  not  have  the  effect  to 
limit  the  liability  of  the  indemni- 
tors to  the  amount  they  would  be 
liable  in  an  action  by  the  sheriff, 
upon  their  bond,  and  in  no 
way  affect  or  vary  the  ri/^hts  of 
the  injured  party;  their  liability 
to  him  rests  wholly  upon  their 
participation  in  the  original  tres- 
pass. Id. 

7.  Parties  who  are  jointly  and  sev- 
erally liable  for  an  unlawful  taking 
of  property  cannot,  by  any  ar- 
rangement between  themselves, 
prejudice  the  rights  of  the  owner. 

Id. 

8.  A  cause  of  action  against  a  wrong- 
doer is  a  right  of  property,  and 
can  be  taken  from  him  only  by 
process  of  law.  Id, 


TRIAL. 

1.  In  an  action  upon  a  contract,  by 
which  defendant  agreed  to  pay 
half  the  expense  of  building  a 
party-wall,  it  appeared  that  plain- 
tiff built  flues  in  the  wall  which 
encroached  upon  defendant's  half; 
it  was  proved  that  to  correct  the 
defect  caused  by  the  flues  and  to 
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^ve  defendant  substantially  a 
similar  use  of  the  wall  as  that  en- 
joyed by  plaintiff,  would  cost  from 
$128  to  $130.  Held,  that  the  ques- 
tion as  to  whether  there  was  such 
a  substantial  failure  to  comply 
with  the  agreement  as  would  not 
authorize  a  deduction  of  the  cost 
of  curing  the  defect  and  grant 
judgment  for  the  balance,  was  one 
of  met  for  the  jury,  Hammunn 
V.  Jordan.  61 

2.  Defendant  claimed  and  some  of 
his  witnesses  testified  that  the 
wall  was  not  capable  of  a  substan- 
tially similar  use  by  him  as  by 
plaintiff,  and  one  of  them  swore 
that  there  should  have  been  a  four- 
inch  partition  line  between  the 
flues  in  order  to  ^ive  defendant 
the  same  opportunity  of  using  the 
wall  as  plaintiff.  There  was  proof 
that  defendant  could  obtain  such 
opportunity  by  expending  a  cer- 
tain amount  for  a  chimney  breast. 
A  motion  for  a  nonsuit  was 
granted.  Held,  error;  that  assum- 
ing it  to  be  a  condition  precedent 
to  a  recovery  that  an  opportunity 
for  a  substantially  similar  use 
should  exist,  the  questions  as  to 
what  would  amount  to  a  substan- 
tially similar  use  and  whether, 
after  deducting  the  expense  in- 
curred by  defendant  for  a  chimney 
breast,  plaintiff  should  have  judg- 
ment for  the  balance  of  his  claim, 
were  questions  of  fact  for  the  jurv. 

Id. 

S.  Also  7iM,  that  if  defendant  suf- 
fered any  further  damage  by 
reason  of  plaintiff's  encroachment, 
in  the  way  of  being  compelled  to 
use  some  portion  of  his  lot  for  an 
additional  wall,  the  amount  of 
such  damage  would  be  for  the 
jury  to  determine,  and  they 
should,  if  the  amount  is  not  so 
great  as  to  show  a  substantial  de- 
parture from  the  contract,  deduct 
the  same  from  the  recovery  other- 
wise allowable.  Id. 

4w  It  seems  if  the  amount  of  damages 
is  of  so  substantial  a  nature  as  to 
cause  the  jury  to  conclude  that 
the  encroachment  itself,  whether 
innocent  or  willful,  was  a  substan- 
tial departure  from  the  contra<;t, 
the  verdict  should  be  for  the  de- 
fendant. Id, 


5.  In  an  action  by  an  abutting  owner 
to  recover  damages  occasioned  by 
the  operation  of  the  elevated  rail- 
road in  a  city  street,  an  expert  in 
real  estate  was  called  as  a  witness 
by  plaintiffs  and  asked  to  give  his 
opinion  as  to  the  extent  the  rental 
value  of  the  property  was  dimin- 
ished per  annum  by  the  structure 
and  the  passing  of  trains  thereon. 
This  was  objected  to  by  defend- 
ant's counsel  "as improper,  irrele- 
vant and  immaterial,  as  assuming 
that  the  property  has  been  injured 
in  that  way,  and  as  requiring  the 
witness  to  separate  such  injury 
from  that  due  to  other  causes." 
The  court  overruled  the  objection. 
Held,  no  error;  that  the  objection 
made  did  not  present  the  real  ob- 
jection to  the  question,  t.  «.,  ^Jiat 
It  sought  to  substitute  the  opinion 
of  the  witness  for  the  iudgment 
of  the  jury.  Mortimer  v.  Man- 
Jiattan  E.  Co.  81 

6.  P.,  a  merchant  doing  business  in 
New  York,  and  St.  A.,  a  merchant 
in  France,  entered  into  a  contract 
which,  after  reciting  that  D.,  the 
owner  and  packer  of  a  certain 
brand  of  sardines  was  willing  to 
give  them  the  monopoly  thereof, 
stated  the  agreement  of  the  parties 
to  be  that  they  were  to  advance 
eighty  per  cent  of  the  cost  of  each 
invoice  as  for^'arded  from  the  fac- 
tories; each  to  advance  one-half; 
the  sardines  to  be  shipped  to  P. 
and  sold,  and  the  net  profits  to  be 
divided  equally  between  the  par- 
ties and  D.  In  pursuance  of  the 
contract,  sanlines  were  shipped  to 
P.,  who  borrowed  of  plaintiffs,  a 
firm  of  bankers,  the  forty  per  cent 
agreed  to  be  advanced  by  him. 
P.  failed  and  made  an  assignment 
for  the  benefit  of  creditors.  D. 
assigned  his  interest  to  St. A. 
Various  creditors  of  P.  brought 
actions  against  him,  and  upon  at- 
tachments issued  therein  the  sar- 
dines so  sent  were  levied  upon,  as 
were  also  accounts  for  sardines 
sold.  In  an  action  to  enforce  an 
alleged  banker's  lien  for  the  ad- 
vances so  made  to  P. ,  a  receiver 
was  appointed,  to  whom  was  paid 
the  proceeds  of  collection  of  ac- 
counts and  of  sales  of  the  goods. 
The  complaint  alleged  and  the 
answers  admitted  that  St.A. 
claimed  an  interest  in  the  fund. 
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His  answers  set  forth  the  facts  of 
the  transaction  and  characterized 
P.  as  his  selling  agent,  instead  of 
a  party  to  the  joint  enterprise. 
The  trial  court  disregarded  the 
variance.  Held,  that  no  error  was 
committed  in  this  respect  which 
would  wfjrant  an  interference 
with  the  judgment.  Drexel  v. 
PtxiM,  96 

7.  An  interlocutory  judgment  was 
rendered  adjudging  that  the 
amount  of  plaintiff's  claim  be  paid 
out  of  the  fund,  and  providing  for  a 
reference  to  ascertain  and  report 
as  to  certain  facts,  one  of  which 
was  what  portion  of  the  fund  in 
the  receiver's  hands  was  realized 
from  the  goods  shipped  to  P.  un- 
der the  contract;  an  appeal  was 
taken  from  so  much  of  the  judg- 
ment as  directed  a  reference,  which 
was  dismissed.  Upon  the  hearing 
before  the  referee  it  was  stipulated 
by  the  attorneys  for  all  the  parties 
that  the  referee**  may  reier  ad 
Itbifum  to  the  printed  case  on  ap- 
peal •  *  *  to  ascertain  any 
fact.  This  contained  evidence 
given  before  a  referee  upon  whose 
report  the  interlocutory  judgment 
was  rendered,  which  was  received 
by  him,  under  objection  and  ex- 
ception, tending  to  show  that  the 
whole  fund  was  derived  from  sales 
of  goods  shipped  under  the  con- 
tract. It  did  not  appear  that  any 
rulings  upon  the  questions  so  pre- 
sented were  asked  for  or  made 
by  the  Special  Term  on  the  final 
hearing.  Said  court  found  that 
all  the  fund  was  realized  from 
such  sales.  Held,  that  the  referee 
had  no  power  to  make  a  decision 
on  these  questions,  and  as  the 
Special  Term  need  not  have  pas.sed 
upon  them,  the  exceptions  were 
not  available  here;  that  tlie  evi- 
dence was  properly  considered  by 
the  trial  court,  and  as  it  justified 
the  finding,  it  could  not  be  held 
here  that  said  finding  was  without 
evidence.  Id. 

8.  Upon  the  trial  of  an  action 
brought  to  recover  damages  for 
personal  injuries,  it  appeared  that 
plaintiff  was  injured  by  a  collision 
between  a  street  car  of  one  of  the 
defendants  in  which  she  was  a 
passenger,  and  the  truck  of  the 
other  defendant,  occurring  while 


the  car  was  crossing  and  the  truck 
was  passing  along  the  street.  The 
trial  court  refused  to  charge  that 
the  railway  company,  with  its  car 
crossing  the  street,  had  the  right 
of  way  and  the  superior  right  in 
the  street  which  the  driver  of  the 
truck  was  bound  to  respect,  ffdd, 
no  error.  (yNeil  v.  jD.  i>.,  E.  B. 
d  B.  R.  R,  Co,  125 

9.  Before  the  court  charged  the  jury, 
requests  to  charge  were  made  by 
counsel  for 'the  respective  parties, 
which  it  charged  or  refused.  Coun- 
sel for  the  truck  owner  then  made 
further  requests,  which  were 
charged.  Counsel  for  the  railway 
company  made  a  further  request, 
which  was  acceded  to.  Counsel 
for  the  truck  owner  then  made  a 
further  request,  which  the  court 
declined  to  hear  or  receive.  Held, 
no  error.  Id. 

10.  It  ieems  that  counsel  may  not  un- 
reasonably prolong  a  trial  by  the 
examination  of  witnesses,  or  by  de- 
bates to  the  court  or  the  jury,  or 
by  innumerable  and  interminable 
requests  to  charge.  Id, 

11.  If  the  plaintiff  in  an  action  of 
ejectment  fails  to  make  a  tenant 
in  occupation  of  the  premises  a 
party,  bringing  the  action  agidnst 
the  landlord  only,  and  the  latter 
joins  issue  without  pleading  the 
non- joinder  of  the  tenant,  by  his 
omission  to  so  plead  he.waives  the 
defect  of  the  non-joinder,  and  as 
he  is  a  proper  party  (Code  Civ. 
Pro.  §  1503),  the  action  must  be 
tried  upon  the  question  of  plain- 
tiff's title  and  right  to  possession, 
although  a  recovery  of  the  land 
cannot  be -enforced  as  against  the 
tenant's  occupancy.  Claaon  v. 
Baldmn,  183 

12.  The  provision  of  the  State  Con- 
stitution declaring  that:  '  *  The  trial 
by  jury  in  all  cases  in  which  it  has 
heretofore  been  used,  shall  remain 
inviolate  forever  "  (^  2,  art.  1),  does 
not  apply  to  the  trial  of  issues  of 
fact  in  an  equity  action;  and  this, 
although  as  incidental  to  the  equit- 
able relief  sought,  a  money  judg- 
ment is  a.sked  for  and  issues  of 
fact  are  presented  which  might 
be  the  basis  of  an  action  at  law. 
Lpich  V.  Met.  K  R.  Co.  274 
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13.  In  an  action  to  restrain  defead- 
ants  from  maintaining  and  operat- 
ing their  road  in  a  street  in  front 
of  plaintiff's  premises  in  the  city 
of  New  York,  the  complaint  al- 
leged the  plaintiff's  title  and  own- 
ership, his  rights  in  and  to  the 
street  in  front  of  his  premises,  the 
construction  of  defendants'  road 
and  the  operation  of  trains  over  it, 
the  failure  of  defendants  to  acquire 
or  make  compensation  for  the  ease- 
ments taken,  the  injuries  sustained, 
that  they  vnl\  be  constant  and  con- 
tinuous, and  that  to  prevent  a  mul- 
tiplicity of  suits,  to  protect  against 
irreparable  damages  and  to  afford 
complete  relief,  the  plaintiff  was 
compelled  to  seek  the  equitable 
interference  of  the  court.  The 
prayer  for  judgment  included  a 
demand  for  the  amount  of  loss  and 
damage  which  might  be  ascer- 
tained to  have  been  already  sus- 
tained. When  the  case  ciime  on 
for  trial  defendants'  counsel  moved 
for  a  trial  of  the  claim  for  past 
damages  by  jury;  the  motion  was 
denied.  Iield,  ho  error;  that  the 
demand  for  past  damages  did  not 
have  the  effect  to  set  it  up  as  an 
independent  cause  of  action,  but 
was  simply  a  demand  that  the 
court  if  it  adjudged  plaintiff  enti- 
tled to  the  equitable  relief  prayed 
for,  and  having  acquired  entire 
Jurisdiction  of  the  action  should, 
as  an  incident  thereto,  assess  the 
damages  which  appear  to  have 
been  sustained  down  to  the  trial; 
and  that  the  right  to  a  separate 
trial  by  jury  of  this  issue  was  not 
within  the  purview  of  the  consti- 
tutional guaranty.  Id. 

14.  It  seems  that  if  defendants 
deemed  themselves  entitled  to  and 
desired  a  trial  by  jury  of  some  is- 
sue of  fact  in  the  action,  the  proper 
course  for  them  would  have  been 
to  have  applied  upon  notice  for 
such  a  trial  (Code  Civ.  Pro. 
§  970.)  Id. 

16.  In  an  action  by  an  abutting 
owner  to  restrain  the  operation  of 
an  elevated  railroad  in  a  city  street 
plaintiff,  besides  giving  evidence 
as  to  interference  by  defendant 
with  his  easements  of  light,  air 
and  access,  gave  evidence,  without 
objection  of  the  annoyance  suffered 
from  interference  with  his  privacy 


in  the  occupancy  of  his  premises., 
and  from  noise  occasioned  by  thc» 
operation  of  the  railroad,  and  also- 
that  the  railroad  and  its  structures 
intercepted  the  view  of  persons 
passing  his  premises  on  the  othear 
side  of  the  street.     The  trial  court 
was  not  asked  to  restrict  the  bear- 
ing of  this  evidence  Jis  to  such  an- 
noyances and  the  interception  of" 
the  view  to  the  temporary  or  rental 
damage;  but  was  requested  to  find 
that   there  was  no  easement    or 
other  interest  appurtenant  to  plain- 
tiff's premises  entitling  him  to  be 
protected  against  loss  or  privacy 
due  to  the  use  of  the  street,   if 
such  use  was  authorized  by  the 
municipality    and    the    state,    or 
which  would  entitle  him  to  the 
use  of  the  street  for  the  purpose 
of  having  the  exterior  of  his  prem- 
ises conspicuously  visible  from  the 
other  side  of  the  street,  or  which, 
would  authorize  him  to  control  the 
amount  of  noise  made  in  the  street. 
The    court    refused    to    so  find. 
Ifeld,  that  the  matters  referred  to 
in  the  request,  and  the  evidence 
relative  thereto,  were  competent 
and  proper  to  be  considered   as 
bearing  upon  the  rental  value,  al- 
though not  competent  as  bearing 
upon  the  fee  damages,  and  as  it 
did  not  appear  that  the  court  took 
them  into  consideration  in  assess- 
ing the  fee  damage,   the  refu^ 
was  not  error.     Messeriger  v.  Man- 
ImUuh  R.  Go  502 

16.  Plaintiff  recovered  judgment, 
assessing  his  fee  damages  at  |2,000, 
staying  the  operation  of  defend- 
ant's road  until  that  .sum  should 
be  paid,  and  providing  that  if  de- 
fendant removed  its  station,  stairs 
and  approaches,  it  need  pay  only 
$1,500.  There  was  no  witness 
who  made  precisely  such  a  divis- 
ion of  the  damages.  Held,  no 
error;  that  from  the  estimates  of 
the  witnesses  and  the  facts  and 
circumstances,  such  an  apportion- 
ment of  the  fee  damage  was  justi- 
fiable. Id. 

17.  In  an  action  to  restrain  defend- 
ant from  tearing  down  a  wall 
erected  upon  his  land  by  plaintiff 
imdcr  an  alleged  parol  license,  it 
appeared  that  the  parties  owned 
adjoining  city  lots.  In  grading 
his  lot  plaintiff  raised  an  embank- 
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ment  along  the  line  between  the' 
two  lots.  Defendant  thereafter, 
in  grading  his  lot,  excavated  the 
eaith  up  to  said  line  and  to  the 
embankment.  In  an  interview  be- 
tween the  parties  plaintiff  re- 
quested defendant  to  sell  him  two 
feet  of  his  land  to  build  a  wall 
upon.  Defendant  declined  at  the 
time,  but  subsequently  wrote 
plaintiff  that  he  had  decided  to 

five  him  the  two  feet  asked  for. 
laintiff  thereupon  built  the  wall, 
and  his  attorney  demanded  a  deed 
of  the  two  feet.  Defendant  de- 
clined to  execute  a  deed  on  the 
ground  that  he  had  not  agreed  to 
give  a  deed  and  that  the  wall  was 
not  built  according  to  the  under- 
standing, and  gave  notice  that  he 
intended  to  tear  it  down.  The 
trial  judge  decided  in  favor  of 
plaintiff,  on  the  ground  that  the 
license  when  executed  became 
irrevocable.  IfeW,  error.  Crm- 
dale  V.  Lanigan.  604 

18.  Where  a  trial  court  makes  an 
erroneous  charge,  a  correction,  to 
cure  the  error,  must  be  clear  and 
not  left  to  be  argued  out  of  an- 
other proposition  deahnff  with  a 
different  question.  Whitten  v. 
FiUwaUr.  626 

19.  G.,  who  was  insolvent,  ordered 
certain  goods  of  plaintiffs  on  ttie 
7th  of  March,  1884,  which  were 
received  and  accepted  by  him  on 
the  sixteentli;  on  the  twenty- 
second  of  that  month  G.  failed 
and  made  an  assignment.  Upon 
the  trial  of  an  action  to  recover 
possession  of  tlie  goods,  which 
plaintiff  claimed  were  purchased 
by  G.,  with  knowledge  of  his  in- 
solvency and  with  the  precon- 
ceived design  not  to  pay  therefor, 
the  court  in  its  charge  treated  the 
order  as  the  purchase  and  charged 
that  the  question  was  the  intent  of 
G.  at  that  time.  Plaintiff's  coun> 
sel  requested  a  charge  that  not- 
withstanding what  G.  may  have 
thought  when  he  made  the  pur- 
chase, if  when  he  received  the 
goods  he  knew  or  had  reasonable 
cause  to  know,  he  could  not  go  on 
in  business,  he  is  equally  charge- 
able with  an  intent  not  to  pay. 
This  the  court  refused  to  charge, 
saying  "  the  intent  must  be  at  the 
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time    the   contract 
Held,  error. 


was   made/' 
Id, 


TRUSTS  AND  TRUSTEES. 

1.  In  the  disposition  of  a  trust  es- 
tate, the  trust  fund  must  bear  the 
expenses  of  its^ministration,  and 
this,  although  no  provision  there- 
for is  made  in  the  instrument  of 
trust.  Woodmff  v.  N.  K,  L,  E.  db 
W.  R.  li.  Co.  27 

2.  Trustees  and,  it  seevM,  others  act- 
ing in  a  fiduciary  character,  are 
entitled  to  reasonable  allowances 
for  costs  and  expenses  incurred  in 

-  the  course  of  the  performance  of 
their  duties,  out  of  a  fund  which 
has  been  secured  or  protected  by 
their  efforts.  This  ri^ht  includes 
all  reasonable  fees  paid  attorneys 
and  counsel  for  services  in  litiga^ 
tions  successfully  prosecuted  for 
the  benefit  of  the  fund.  Id, 

8.  So  also,  when  one  of  many  per- 
sons having  a  common  interest  in 
a  trust  fund,  at  his  own  expense, 
takes  proper  proceedings  to  secure 
it,  or  save  it  from  destruction  and 
restore  it  to  the  purposes  of  the 
trust,  he  is  entitled  to  an  allowance 
for  his  services  and  to  reimburse- 
ment out  of  the  fund  from  those 
who  accept  the  benefit  of  his  ef- 
forts. Id. 

4.  The  Supreme  Court  has  authority 
over  such  a  fund,  with  power  to 
make  distribution  and  to  grant  al- 
lowances to  the  one  by  whose  ef- 
forts it  has  been  secured  or  pro- 
served.  Id. 

5.  Where  the  amount  and  value  of 
such  expenses  and  services  have 
been  determined  by  the  court  be- 
low upon  contradictorv  evidence, 
this  court  has  no  power  to  review 
its  conclusions.  Id. 

6.  Plaintiff  was  one  of  three  trustees 
appointed  by  and  under  a  mort- 
gage given  by  a  railroad  company 
to  secure  certain  of  its  bonds. 
Said  company  subsequently  exe- 
cuted a  lease  of  its  road  to  plain- 
tiff for  the  unexpired  term  of  its 
charter  on  consideration  that  he, 
among  other  things,  pay  the  in- 
terest upon   said  bonds  and  the 

97  , 


768 


INDEX. 


13.  In  an  action  to  restrain  defead- 
ants  from  maintaining  and  operat- 
ing their  road  in  a  street  in  front 
of  plaintiff's  premises  in  the  city 
of  New  York,  the  complaint  al- 
leged the  plaintiff's  title  and  own- 
ership, his  rights  in  and  to  the 
street  in  front  of  his  premises,  the 
construction  of  defendants'  road 
and  the  operation  of  trains  over  it, 
the  failure  of  defendants  to  acquire 
or  make  compensation  for  tlie  ease- 
ments taken,  the  injuries  sustained, 
that  they  will  be  constant  and  con- 
tinuous, and  that  to  prevent  a  mul- 
tiplicity of  suits,  to  protect  against 
irreparable  damages  and  to  afford 
complete  relief,  the  plaintiff  was 
compelled  to  seek  the  equitable 
interference  of  the  court.  The 
prayer  for  judgment  included  a 
demand  for  the  amount  of  loss  and 
damage  which  might  be  ascer- 
tainccf  to  have  been  already  sus- 
tained. When  the  case  came  on 
for  trial  defendants'  counsel  moved 
for  a  trial  of  the  claim  for  past 
damages  by  jury;  the  motion  was 
denied.  Held,  no  error;  that  the 
demand  for  past  damages  did  not 
have  the  effect  to  set  it  up  as  an 
independent  cause  of  action,  but 
was  simply  a  demand  that  the 
court  if  it  adjudged  plaintiff  enti- 
tied  to  the  equitable  relief  prayed 
for,  and  having  acquired  entire 
jurisdiction  of  the  action  should, 
as  an  incident  thereto,  assess  tlie 
damages  which  appear  to  have 
been  sustained  down  to  the  trial; 
and  that  the  right  to  a  separate 
trial  by  jury  of  this  issue  was  not 
within  tlie  purview  of  the  consti- 
tutional guaranty.  Id. 

14.  It  seems  that  if  defendants 
deemed  themselves  entitled  to  and 
desired  a  trial  by  jury  of  some  is- 
sue of  fact  in  the  action,  the  proper 
course  for  them  would  have  been 
to  have  applied  upon  notice  for 
such  a  trial  (Code  Civ.  Pro. 
§  970.)  Id. 

15.  In  an  action  by  an  abuttmg 
owner  to  restrain  the  operation  of 
an  elevated  railroad  in  a  city  street 
plaintiff,  besides  giving  evidence 
as  to  interference  by  defendant 
with  his  easements  of  light,  air 
and  access,  gave  evidence,  without 
objection  of  the  annoyance  suffered 
from  interference  with  his  privacy 


in  the  occupancy  of  his  premises, 
and  from  noise  occasioned  by  the 
operation  of  the  railroad,  and  also 
that  the  railroad  and  its  structures 
intercepted  the  view  of  persons 
passing  his  premises  on  the  other 
side  of  the  street.  The  trial  court 
was  not  asked  to  restrict  the  bear- 
ing of  this  evidence  as  to  such  an- 
noyances and  the  interception  of 
the  view  to  the  temporary  or  rental 
damage;  but  was  requested  to  find 
that  there  was  no  easement  or 
other  interest  appurtenant  to  plain- 
tiff's premises  entitling  him  to  be 
protected  against  loss  or  privacy 
due  to  the  use  of  the  street,  if 
such  use  was  authorized  by  the 
numicipality  and  the  state,  or 
which  would  entitle  him  to  the 
use  of  the  street  for  the  purpose 
of  having  the  exterior  of  his  prem- 
ises conspicuously  visible  from  the 
other  side  of  tlie  street,  or  which 
would  authorize  him  to  control  the 
amount  of  noise  made  in  the  street. 
The  court  refused  to  so  find. 
Held,  that  the  matters  referred  to 
in  the  request,  and  the  evidence 
rt»lative  thereto,  were  competent 
and  proper  to  be  considered  as 
bearing  upon  the  rental  value,  al- 
though not  competent  as  bearing 
upon  the  fee  damages,  and  as  it 
did  not  appear  that  the  court  took 
them  into  consideration  in  assess- 
ing the  fee  damage,  the  refusal 
was  not  error.  Messefiger  v.  Man- 
iMitiin  li.  Co  502 

16.  Plaintiff  recovered  judgment, 
assessing  his  fee  damages  at  f  2,000, 
staying  the  operation  of  defend- 
ant's road  until  that  sum  should 
be  paid,  and  providing  tliat  if  de- 
fendant removed  its  station,  stairs 
and  approaches,  it  need  pay  only 
$1,500.  There  was  no  witness 
who  made  precisely  such  a  divis- 
ion of  the  damages.  Held,  no 
error;  that  from  tne  estimates  of 
the  witnesses  and  the  facts  and 
circumstances,  such  an  apportion- 
ment of  the  fee  damage  was  justi- 
fiable. Id. 

17.  In  an  action  to  restrain  defend- 
ant from  tearing  down  a  wall 
erected  upon  his  land  by  plaintiff 
under  an  alleged  parol  license,  it 
appeared  that  the  parties  owned 
adjoining  city  lots.  In  grading 
his  lot  plaintiff  raised  an  embank- 
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ment  along  the  line  between  the 
two  lots.  Defendant  thereafter, 
in  grading  his  lot,  excavated  the 
earth  up  to  said  line  and  to  the 
embankment.  In  an  interview  be- 
tween the  parties  plaintiff  re- 
quested defendant  to  sell  him  two 
feet  of  his  land  to  build  a  wall 
upon.  Defendant  declined  at  the 
time,  but  subsequently  wrote 
plaintiff  that  he  had  decided  to 
give  him  the  two  feet  asked  for. 
rlaintiff  thereupon  built  the  wall, 
and  his  attorney  demanded  a  deed 
of  the  two  feet.  Defendant  de- 
clined to  execute  a  deed  on  tlie 
ground  that  he  had  not  agreed  to 
give  a  de^  and  that  the  wall  was 
not  built  according  to  the  under- 
standing, and  gave  notice  tliat  he 
intended  to  tear  it  down.  The 
trial  judge  decided  in  favor  of 
plaintiff,  on  the  ground  that  the 
license  when  executed  became 
irrevocable.  Held,  error.  C7/v>«- 
dale  V.  Lanigan,  604 

18.  Where  a  trial  court  makes  an 
erroneous  charge,  a  correction,  to 
cure  the  error,  must  be  clear  and 
not  left  to  be  argued  out  of  an- 
other proposition  dealmc  with  a 
different  question.  Whitterh  v. 
FttzxDoter.  636 

19.  G.,  who  was  insolvent,  ordered 
certain  goods  of  plaintiffs  on  the 
7th  of  March,  1«84,  which  were 
received  and  accepted  by  him  on 
the  sixteenth;  on  the  twenty- 
second  of  that  month  G.  failed 
and  made  an  assignment.  Upon 
the  trial  of  an  action  to  recover 
possession  of  the  goods,  which 
plaintiff  claimed  were  purchased 
by  G.,  with  knowledge  of  his  in- 
solvency and  with  the  precon- 
ceived design  not  to  pay  therefor, 
the  court  in  its  charge  treated  the 
order  as  the  purchase  and  charged 
that  the  question  was  the  intent  of 
G.  at  that  time.  Plaintiff's  coun. 
sel  requested  a  charge  that  not- 
withstanding what  G.  may  have 
thought  when  he  made  the  pur- 
chase, if  when  he  received  the 
goods  he  knew  or  had  reasonable 
cause  to  know,  he  could  not  go  on 
in  business,  he  is  equally  charge- 
able with  an  intent  not  to  pay. 
This  the  court  refused  to  charge, 
saying  "  the  intent  must  be  at  the 
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time    the   contract 
Held,  error. 
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was   made. 
Id, 


TRUSTS  AND  TRU^STEES. 

1.  In  the  disposition  of  a  trust  es- 
tate, the  trust  fund  must  bear  the 
expenses  of  its^ministration,  and 
this,  although  no  provision  there- 
for is  made  in  the  instrument  of 
trust.  Woodmff  v.  N,  T.,  L.  E.  4b 
W.  R.  R.  Co.  27 

2.  Trustees  and,  it  aeems,  others  act- 
ing in  a  fiduciary  character,  are 
entitled  to  reasonable  allowances 
for  costs  and  expenses  incurred  in 
the  course  of  the  performance  of 
their  duties,  out  of  a  fund  which 
has  been  secured  or  protected  by 
their  efforts.  This  ri^rht  includes 
all  reasonable  fees  paid  attorneys 
and  counsel  for  services  in  litiga^ 
tions  successfully  prosecuted  for 
the  benefit  of  the  fund.  Id. 

8.  So  also,  when  one  of  many  per- 
sons having  a  common  interest  in 
a  trust  fund,  at  his  own  expense, 
takes  proper  proceedings  to  secure 
it,  or  save  it  from  destruction  and 
restore  it  to  the  purposes  of  the 
trust,  he  is  entitled  to  an  allowance 
for  his  services  and  to  reimburse- 
ment out  of  the  fund  from  those 
who  accept  the  benefit  of  his  ef- 
forts. Id. 

4.  The  Supreme  Court  has  authority 
over  such  a  fund,  with  power  to 
make  distribution  and  to  grant  al- 
lowances to  the  one  by  whose  ef- 
forts it  has  been  secured  or  pro- 
served.  Id. 

5.  Where  the  amount  and  value  of 
such  expenses  and  services  have 
been  determined  by  the  court  be- 
low upon  contradictory  evidence, 
this  court  has  no  power  to  review- 
its  conclusions.  Id. 

6.  Plaintiff  was  one  of  three  trustees 
appointed  by  and  under  a  mort- 
gage given  by  a  railroad  company 
to  secure  certain  of  its  bonds. 
Said  company  subsequently  exe- 
cuted a  lease  of  its  road  to  plain- 
tiff for  the  unexpired  term  of  its 
charter  on  consideration  that  he, 
among  other  things,  pay  the  in- 
terest upon   said   Donds  and  the 
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principal  at  maturity.  This  liabil- 
ity plaintiff  assumed  without  any 
consideration  or  prospect  of  per- 
sonal benefit,  but  solely  in  the  ir- 
terest  and  for  tlie  protection  of  the 
bondholders,  and  with  tlie  under- 
standing that  lie  should  transfer 
it  on  the  same  terms  to  the  E.  R. 
Co. ;  he,  in  pursuance  of  this  under- 
standing, leased  the  road  to  that 
company,  it  agreeing  to  make  the 
payments  and  perform  the  cove- 
nants in  the  lease  to  plaintiff.  The 
E.  R.  Co.  enteix^d  into  possession, 
and  after  performing  its  covenants 
and  paying  the  interest  on  the 
bonds  for  several  years,  defaulted, 
became  insolvent  and  its  assets 
went  into  the  hands  of  a  receiver. 
An  action  to  foreclose  said  mort- 
gage was  brought  by  said  trustees 
against  the  mortgagor,  plaintiff 
individually,  and  tlie  successors  of 
the  E.  R.  Co.,  which  resulted  in  a 
judgment  for  a  sale  and  for  a  de 
ficiency  against  the  mortgagor  and 
plaintiff.  Plaintiff  commenced  and 
carried  on  a  series  of  litigations  in 
his  individual  name  against  the  E. 
R.  Co..  its  receiver  and  others,  to 
compel  pavment  to  bondholders  of 
the  unpaid  interest.  These  litiga- 
tions resulted  in  the  collection  of  a 
fund,  which  was  deposited  in  a 
bank  to  the  credit  of  the  trustees. 
In  a  proceeding  to  obtain  certain 
allowances  for  plaintiff's  services 
and  expenses  in  prosecuting  said 
litigations,  hdd^  that  in  so  doing, 
plaintiff  w*as  performing  a  trust 
duly  and  was  entitled  to  an  allow- 
ance for  his  necessary  costs  and 
expenses  and  to  a  compensation 
for  his  services  at  the  mte  usually 
awarded  to  executors  and  adminis- 
trators. Id, 

7.  An  owner  of  property  in  the  city 
of  New  York  abutting  on  a  street, 
through  which  an  elevated  railroad 
had  been  built,  died  after  the  con- 
struction of  the  road,  leaving  a 
will  by  which  he  devised  the  prem- 
ises to  his  executors  in  trust.  Held, 
that  an  action  was  maintainable 
by  them  to  recover  damages  at 
least  to  the  extent  of  the  diminu- 
tion of  the  rental  value  of  the 
property  caused  by  the  road  af  t€r 
the  death  of  the  testator;  that  they 
represented  all  the  rights  their  tes- 
tator could  have  asserted  prior  to 
his  death  and  the  remedy  then  ex- 


isting was  not  lost  or  impaired  by 
his  death.  Martimer  v.  Manhattan 
Ji.  Co.  81 

8.  A  person  with  whom  or  in  wliose 
name  a  contract  is  made  for  the 
benetlt  of  another,  is  a  trustee  of 
an  express  trust,  within  the  mean- 
ing of  the  provision  of  the  Code 
of  Civil  Procedure  (^5  449)  which 
authorizes  the  trustee  of  an  express 
trust  to  sue  in  his  own  name  with- 
out joining  with  him  the  party  for 
whose  benetlt  the  action  is  prose- 
cuted. Duncan  v.  China  Mut. 
Ins.  Co,  237 

9.  While  the  court  has  power,  in 
proct»edings  for  the  voluntary  dis- 
solution of  a  corporation,  to  de- 
cree a  distribution  of  its  funds 
among  those  entitled  thereto,  it 
may  not  take  from  a  trustee  funds 
])laced  in  his  hands  by  the  corpo- 
ration for  a  specific  purpose,  pur- 
suant to  a  contract  obligation,  and 
itself  distribute  them  through  its 
receiver  instead  of  through  the 
trustee;  the  latter  is,  notwithstand- 
ing the  dissolution,  entitled  to  the 
possession  of  the  trust  fund,  and 
the  authority  of  the  court  is  lim- 
ited to  compelling  the  trustee  to 
distribute  the  fund,  as  provided 
for  by  the  contract,  and  under  the 
supervision  and  orders  of  the 
court.    In  re  II.  P.  8.  F.  A»n. 

<0OO 

10.  Where,  therefore,  a  life  insurance 
association,  which  proposed  to 
issue  certificates  of  memberatiip  to 
those  becoming  members,  with  a 
statement  in  each  certificate  that 
certain  sums  received  thereon 
should  be  paid  over  to  a  trust  com- 
pany, as  a  safety  fund  for  the 
security  of  the  members,  to  be 
paid  out  by  the  trustee  in  the 
manner  specified,  entered  into  a 
contract  with  the  trust  company, 
b^  which  the  latter  agreed  to  re- 
ceive and  hold  this  fund  and  pay 
it  out  in  the  manner  and  for  the 
purposes  so  specified,  held,  that 
the  court  had  no  power,  on  a  vol- 
untary dissolution  of  the  corpora- 
tion, to  order  said  trustee  to  pay 
over  the  trust  fund,  deposited  in 
pursuance  of  the  agreement,  to 
the  receiver  appointed  in  said  pro- 
ceedings. Id. 
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11.  Also  ?i£ldy  that  the  question  was 
not  affected  by  the  fact  that  the 
agreement  stated  that  the  fund 
belonged  to  the  association,  sub< 
ject  to  the  execution  of  the  trust. 

Id. 

12.  The  trust  company,  in  pursuance 
of  a  Special  Term  order,  made 
without  notice  to  it,  paid  over  the 
fund  to  tlie  receiver.  Held,  that 
the  payment  was  not  voluntary,  so 
far  as  to  preclude  tire  company 
from  moving  the  court  to  require 
the  receiver  to  pay  back  to  it  so 
much  of  the  fund  as  still  remained 
in  his  hands.  Id, 

13.  The  receiver  had,  in  good  faith 
and    under  the  direction  of  the 

.  court,  paid  out  a  portion  of  the 
fund,  before  the  making  of  the  mo- 
tion for  an  order  requiring  him  to 
pay  it  back,  in  the  making  of 
which  there  hatl  been  some  laches 
on  the  part  of  the  trust  company. 
Held,  that  lie  was  entitled  to  be 
protected  in  these  payments.     Id. 

14.  Payments  were  so  made  by  liim 
to  the  attorneys  in  the  dissolution 
proceedings  for  their  fcc's.  Held, 
that  an  order  was  proper  requiring 
said  attorneys  to  pay  back  to  the 
receiver  the  moneys  so  received  by 
them,  and  directing  him.  upon  re- 
ceipt thereof,  to  pay  them  over  to 
the  trust  company.  Id, 

15.  Upon  foreclosure  of  a  mortgage  " 
executed  by  the  C  R.  Co.,  a  Ken- 
tucky railroad  corporation,  to 
secure  its  bonds,  which  to  the 
amount  of  $994,000  were  then 
outstiinding,  the  property  was  bid 
in  by  defendants  under  an  agree- 
ment which  provilled  that  they 
should  purchase  as  trustees,  for 
the  benefit  of  the  bondholders, 
who  in  pursuance  of  the  agree- 
ment had  deposited  their  bonds 
with  a  trust  company,  re(!eiving 
receipts  therefor.     In  c^ise  defend- 

'  ants  should  fail  to  si^ll,  they  were 
authorized  to  organize  a  new  cor- 
poration, in  which  event  the  stock 
of  the  new  corpontion  was  tj)  be 
issued  to  and  divided  among  the 
holders  of  the  receipts,  "in  pro- 
portion to  the  number  of  bonds 
deposited,  for  which  the  receipts 
were  issued,  upon  the  surrender 
*    *    *    of  such  receipts."    The 


agreement  also  provided  that  de^ 
fendants  ''shall  have  full  power 
and  authority  to  make  due  pro- 
visions, in  their  discretion,  in  case 
of  any  defect  of  their  express 
powers,  and  shall,  nevertheless, 
proceed  to  carry  out  the  true  in- 
tent, meaning  and  purpose  of  the 
agreement  by  conforming,  as  near 
as  mav  be,  to  the  provisions 
thereof."  Also,  that  "they  shall 
determine  all  questions  that  n  ay 
arise  concerning  the  construction 
and  effect  of  any  provisfons"  of 
the  agreement,  and  that  their 
"determination  shall  be  finaland 
conclusive."  Having  failed  to  sell 
within  the  time  vlcaignated,  de- 
fendants filed  articlc3  of  incorpo- 
ration, which  ii::ecl  the  capital 
stock  of  the  nev/  corporation  at 
the  same  amount  as  the  stock  of 
the  old  company,  i.  e.,  $2,000,000; 
of  this  amount,  ff 994, 000  was  to 
be  issued  to  the  holders  of  the  re- 
ceipts in  considcrr.*:ion  of  the  con- 
veyance to  it  of  the  property;  the 
residue  to  be  dispased  by  its  board 
of  directors.  By  the  laws  of  Ken- 
tuck}-^  the  purchasers  of  a  railroad 
at  a  foreclosure  sale  are  authorized 
to  become  incorporated,  the  cor- 
porators to  provide  in  their  articles 
for  the  issue  of  paid-up  capital 
stock  not  to  exceed  "  the  original 
cost  of  the  construction  of  the 
railroad  and  equipment,  and  such 
sums  as  may  be  necessary  to  com- 
plete the  Siime."  Defendants  bid 
in  the  property  at  $750. (XK),  and 
fixed  its  cost  or  value  at  the 
amount  of  the  bonds,  and  the  new 
articles  provided  for  the  comple- 
tion of  the  road.  In  an  action  by 
a  bondholder,  among  other  things, 
for  an  accounting  on  the  part  of 
defendants,  fuld  that,  ^ in  the  ab- 
sence of  evidence  of  bad  faith, 
defendants  were  not  guilty  of  any 
violation  of  the  duty  they  owed 
the  bondholders  for  which  they 
could  be  held  liable.  White  v. 
Wood.  '   527 

16.  A  portion  of  the  relief  asked  for 
in  the  (complaint  and  granted  by 
the  judgment  of  the  cx)urt  below, 
was  that  defendants  be  restrainecl 
from  conveying  the  property  to 
the  new  corporation.  It  appeared 
that  the  conveyance  was  made  by 
deed  executecf  and  delivered  be- 
fore  the    commencement    of    the 
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action.  Meldf  that  this  portion  of 
the  judgment  was  ineffectual  for 
any  purpose.  Id, 

17.  The  judgment  also  restrained 
the  issuing  of  the  stock  of  the 
new  company  over  and  above 
$994,000.  Neither  said  company 
nor  any  of  its  directors  was  made 
parties.  Held,  that  this  portion  of 
the  judgment  also  was  ineffectual. 

Id. 


VENDOR  AND  PURCHASER. 

1.  An  accidental  trespass,  conceded 
to  have  been  without  title  or  claim 
of  right,  upon  lands  contracted  to 
be  conveyed,  furnishes  no  justifi- 
cation for  a  refusal  on  the  part  of 
the  vendee  to  complete  the  con- 
tract.   Horton  v.  Bauer.  148 

2.  Plaintiff  contracted  to  sell  and 
convey  to  defendant  B.  certain 
premises,  he  to  take  a  mortgage 
thereon  to  secure  part  of  the  pur- 
chase-money. B.  assigned  the 
contract  to  defendant  C,  to  whom 
plaintiff  conveyed  the  premises, 
and  C.  subsequently  conveyed 
them  to  B.  At  the  time  of  the 
conveyance  a  street  railroad  en- 
croached upon  the  premises.  This 
trespass  was  unintentional  and 
grew  out  of  uncertainty  as  to  the 
fines  of  an  unopened  street.  B. 
required  and  plaintiff  executed  to 
him  in  connection  with  the  deed  a 
covenant  to  have  the  railroad  com- 
pany within  thirty  days  execute 
as  lessee  a  lease  of  the  land  occu- 
pied by  its  tracks  or  to  have  them 
removed;  also  to  indemnify  B. 
"from  all  loss  or  damage  which 
may  arise  from  the  encroachment 
of  the  tracks,  *  ♦  *  including 
loss  of  profits  in  any  future  trans- 
action m  respect  to  said  lands." 
Negotiations  were  immediately 
opened  with  the  company  for  a 
lea.se.  which  were  delayed  beyond 
the  thirty  days,  the  limitation  of 
time,  however,  having  been  waived 
by  B.  The  tracks  were  subse- 
quently removed,  but  before  this 
B.  contracted  to  sell  said  lands  at 
an  advance  of  $36,000.  In  an 
action  to  foreclose  the  mortgage, 
defendant  set  up  as  a  counter- 
claim the  covenant  and  the  con- 
tract of  sale,   alleging    that    his 
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vendee  upon  a  tender  of  a  deed* 
with  covenants  of  warranty,  of 
quiet  enjoyment  and  against  in- 
cumbrances, refused  to  perform 
because  of  the  encroachment.  B. 
claimed  to  recover  the  $36,000 
as  damages  for  breach  of  the  cov- 
enant, neld,  that  the  burden  was 
upon  B.  of  showing  that  the  loss 
of  profits  was  caused  by  the  en- 
croachment; that  as  this  was 
simply  a  trespass  not  amounting 
to  an  eviction,  and  under  no  claim 
of  right,  the  covenants  in  B.*s 
deed  were  not  broken  thereby,  and 
it  did  not  excuse  his  vendee  from 
performance  of  his  contract,  and 
so  he  failed  to  show  a  loss  occa- 
sioned thereby;  also  that  9.  could 
have  removed  or  ended  the  en- 
croachment. Id, 

B.  offered  to  assign  his  contract 
to  plaintiff  to  enable  the  latter  to 
enforce  it.  Hdd,  that  the  offer 
was  properly  rejected;  that  the 
duty  of  enforcing  the  contract  or  of 
showing  that  the  enforcement  was 
impossiole  rested  upon  B.  and  he 
could  not  impose  it  upon  plaintiff; 
also  that  B.  was  bound  fairly  to 
prevent  or  lessen  his  loss  before 
calling  upon  plaintiff  for  indem- 
nity. Id, 

B.  testified  on  the  trial  that  his 
vendee  was  his  intimate  friend; 
that  he  never  told  him  of  the 
encroachment  or  the  existing  sit- 
uation in  reference  to  its  removal; 
that  the  vendee  on  discovering  it 
refused  to  perform  on  this  sole 
ground .  Held,  th&t  th is  test imony 
and  the  circumstances  attending 
the  transaction  justified  a  finding 
that  the  contract  of  sale  was  a 
fictitious  one,  not  made  in  good 
faith,  but  solely  "for  the  purpose 
of  furnishing  a  basis  for  damages 
against  plaintiff,  and  also  a  finding 
that  B.  had  sustained,  not  real  or 
actual,  but  only  nominal  damages. 

Id, 

m 

S.  entered  into  a  contract  with  K. 
whereby  the  former  agreed  to 
secure  the  title  to  a  certain  piece 
of  land,  subject  to  a  purchase- 
money  mortgage,  procure  a  build- 
er's loan,  and  erect  two  houses  at 
her  own  expense  thereon;  K.  to 
furnish  one-half  of  all  moneys  in  ex- 
cess of  said  loan  required  to  finisli 
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the  houses.  S.  agreed  when  these 
were  completed  to  co»vey,  one  of 
them  to  K.,  by  warranty  deed, 
sublect  to  the  hen  of  one-half  of 
said  mortgages,  or,  in  case  the 
parties  should  elect  to  sell,  upon  a 
sale  of  both,  to  pay  K.  one-half  of 
the  net  proceeds.  The  contract 
stated  it  to  be  the  intent  of  the 
parties  to  equally  divide  any  profits 
which  might  be  realized  oy  the 
sale  of  said  buildings.  S.  executed 
to  K.  a  mortgage  on  the  premises 
to  secure  performance  of  the  con- 
tract on  her  part.  No  sale  of  the 
property  was  made.  In  an  action 
by  one  employed  by  S.  to  recover 
for  work  on  the  buildinffs,  in  which 
it  was  sought  to  hold  S.  responsi- 
ble as  a  partner,  Jield,  that  no  part- 
nership existed  under  the  contract, 
as  all  it  contains  in  relation  to  a 
sale  or  division  of  profits  is  condi- 
tional upon  the  further  agreement 
of  the  parties;  that  the  transac- 
tion might  be  considered  as  a  pur- 
chase by  K.  of  a  house  under  an 
executory  contract  of  sale.  Dem- 
arent  v.  Koch.  218 

See  Salbb. 


VILLAGES. 
See  Cakakdaiqua  (Village  of). 

WAIVER. 

1.  If  the  plaintifi!  in  an  action  of 
ejectment  fails  to  make  a  tenant 
in  occupation  of  the  premises  a 
party,  bringing  the  action  against 
the  landlord  only,  and  the  latter 
joins  issue  without  pleading  the 
non-joinder  of  the  tenant,  by  his 
omission  to  so  plead  he  waives  the 
defect  of  the  non- joinder  and  as  he 
is  a  proper  party  (Code  Civ.  Pro. 
^  1503),  the  action  must  be  tried 
upon  the  question  of  plaintiff's 
title  and  right  to  possession, 
although  a  recovery  of  the  land 
cannot  be  enforced  as  against  the 
tenant's  occupancy.  UUuon  v. 
Bakhrin.  183 

2.  A  policy  of  marine  insurance  was 
issued  by  defendant,  to  plaintiff, 
*'  on  account  of  whum  it  may  con- 
cern, in  case  of  loss,  to  be  paid'*  to 
a  corporation  of  wliich  plaintiff 


was  general  manager  and  owner  of 
nearly  all  of  its  stock;.  The  vessel 
insured  belonged  to  said  corpora- 
tion. The  policy  contained  a 
stipulation  that  a  change  of  interest 
in  the  vessel  sliould  not  affect  tbfe 
validity  of  the  policy.  Plaintiff 
thereafter,  in  behalf  of  his  com- 
pany, sold  the  vessel  insured  to 
another  corporation.  Part  of  the 
purchase-price  was  secured  by  a 
mortgage  on  the  vessel  running  to- 
plaintiff,  and  by  the  contract  of 
sale  it  was  agreed  that  the  insur- 
ance should  stand  and  be  held  for 
the  benefit  of  all  interests  until 
other  policies  could  be  obtained. 
The  vessel  insured  was  lost  during 
the  life  of  the  policy  which 
remained  in  plaintiff's  possession; 
his  company  orally  assigned  to* 
him  its  claims  thereunder  and  ths 

{)urchasine  corporation,  instructed 
lim  to  collect  the  insurance.  In 
an  action  brought  by  the  plaintiff 
in  his  own  name  upon  the  policy, 
the  complaint  set  forth  all  the 
facts  showing  his  connection  with 
the  transaction,  the  sale  of  the 
vessel  and  the  title  to  the  same» 
the  execution  of  the  mortgage  to* 
him  and  the  agreement  in  regard 
to  the  insurance,  and  that  at  the 
time  of  the  loss  he  held  the  policy 
under  an  agreement  between  all 
the  parties  interested  that  it  should 
stand  in  his  hands  as  an  indemnity 
to  him  in  case  of  loss.  No  obiec- 
tion  was  made  to  the  proofs  of  los& 
before  the  commencement  of  the 
action  and  no  point  was  raised  aa 
to  defect  of  parties  plaintiff  either 
by  demurrer  or  answer.  Held,, 
that  the  objection  as  to  npn- joinder 
of  parties  plaintiff  was  waived 
(Code  Civ.  Pro.  §§  488,  498,  499). 
DuU'Caii  V.  Chi  mi  Mut,  Ins.    Co, 

23T 

WATER  COURSES. 

1.  The  power  to  convey  lands  under 
wat-er  of  navigable  waters  con- 
ferred upon  the  commissioners  of 
the  land  office  (1  R.  8.  208,  §  67, 
as  amended  by  chap.  288,  Laws  of 
1850)  only  authorizes  a  conveyance 
to  the  owners  of  the  adjoining  up- 
land; the  right  or  privilege  to  ap- 
ply for  and  receive  the  conveyance 
IS  appurtenant  to  the  upland  and 
vests  in  the  owner  thereof  and  caa 
never  exist  severed  from  such  owa-- 
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ership.    B,  Mfff,  Co.   v.   B.   Son^ 
Iran  Wbi'ks.  155 

2.  While  the  right  to  the  use  of 
water  as  it  flows  along  in  a  body 
may  become  a  property  right,  tlie 
water  itself  is  not  the  subject  of 
fixed  appropriation  or  exclusive 
dominion,  and  property  therein 
cannot  be  acquired  either  by  sov- 
ereign or  subject,  or  become  the 
subject  of  transmission.  Sweet  v. 
City  of  8yracvse.  316 


WAY. 

See  Highways. 
Private  Way, 


WILLS. 

1.  A  codicil  will  not  operate  as  a  re- 
vocation of  previous  testamentary 
provisions,  beyond  the  clear  import 
of  its  language,  and  it  never  so 
operates  on  the  ground  of  repug- 
nancy, save  when  necessary,  and 
only  so  far  as  necessary,  to  give 
thi^ codicil  effect.      Viele  v.  Keeler. 

190 

2.  An  expres.sed  intention  to  make  a 
cliange  in  a  will  in  one  particular 
negatives  by  implication  an  inten- 
tion to  alter  it  in  any  other  re- 
spect. Id. 

Z.  The  will  of  T.,  executed  in  1836. 
gave  three-fourths  of  his  residuary 
estate  to  his  executors,  in  trust,  to 
be  held  in  three  equal  and  separate 
parts,  one  for  each  of  his  three 
daughters  until  her  arrival  at  the 
age  of  twenty-one,  after  that  time 
the  daughter  to  ciire  for  the  realty  j 
and  keep  invested  the  personalty  ' 
set  apart  for  lier  share  and  have 
the  rents  and  income  aecruintr 
therefrom,  "independent  of  her 
husband,  if  married,"  during  life, 
the  same  to  pass  upon  her  death 
to  her  surviving  children.  The 
will  then  provided  that  in  case 
either  of  the  daughters  married 
*  *  and  her  husband  be  found  capa- 
ble and  prudent  in  the  manage- 
ment of  property,  and  shall  treat 
her  and  her  family  with  kindness. " 
and  the  executors  shall  first  jjive 
to  her  *'a  written  testimonial  to 
that  effect,"  she  shall  have  in 
•addition  to  the  life  estate  an  abso- 


lute property  in  and  control  over 
the  share  apportioned  to  her.  By 
a  codicil  It  was  provided  that  each 
of  the  daughters,  after  her  arrival 
of  age,  should  have  and  hold  the 
property  apportioned  to  her  "ac- 
cording to  the  several  clauses  and 
directions"  of  the  will,  during  her 
life,  if  married,  free  from  the  con- 
trol of  her  husband,  and  as  if  she 
**  werefemnie  sole,*'  with  remainder 
to  her  children.  Held,  that  the 
codicil  did  not  revoke  the  pro- 
visions of  tlie  will  confeiTing  upon 
the  executors  power,  by  giving 
the  testimonial,  to  convert  the  life 
estate  into  an  absolute  title.       Id, 

4.  TJie  wonls  of  the  gift  to  the 
executors  were  *'  unto  my  said 
executor  or  executors  who  shall 
consent  to  act  or  may  survive." 
Ileki,  that  upon  the  death  of  all 
of  the  executors  but  one,  the  siu-- 
vivor  had  power  to  execute  the 
prescribed  testimonial.  Id. 

5.  By  a  judgment  in  an  action  for  a 
partition    of   the    real    estate    of 
which  the  testator  died  seized,  cer- 
tain real  estate  was  allotted   and 
set  off  to  each  of  the  daughters  to 
be  vested,  as  the  decree  declared, 
in  her  during  her  life,  with  re- 
mainder in  fee  to  her  issue.     Sub- 
st^quently     the     sole     surviving 
executor  executed  to  each  of  the 
daughters    a    testimonial,   as    re- 
quired by  the  will.     M..  one  of 
said  daughters,  died  in  1889,  leav- 
ing a  will  by  which  she  devised  all 
of  her  property  to   plaintiff,  her 
husband,   who    subsequently   en- 
tered into  a  contract  to  sell  and 
convey  a  portion  of  the  real  estate 
set  apart  to  her  by  said  decree,  by 
full    covenant   warranty  deed   to 
K.,    who,    upon    being'   tendered 
such  a  deed,  refused  to  complete 
the  purchase,  alleging  that  plain- 
tiff did  not  own  the  iqq.     Upon  a 
ease  submitted!  under  the  Code, 
Ifehl,  that  upon  the  execution  and 
delivery    or    tiie    certificate    the 
absolute  fee  in  the  lands  set  apart 
for  her  was  vested  in  M.;  that  this 
included  the  lands  set  apart  for 
her  in  the  partition  suit;   and  so 
that  by  her  will  the  fee  of  the 
lands  in  question  became  vested 
in  plaintili,  and  he  was  entitled  to 
a  specific  performance  of  the  con- 
tract. Id. 
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6.  Also  kM,  that  the  rights  of  M. 
and  her  devisee  were  not  affected 
by  the  provision  of  the  decree  in 

.partition  declaring  that  she  had 
simply  a  life  estate,  as  that  estate 
was  subsequently  changed  into  a 
fee  by  the  executor's  certificate. 

Id. 

7.  A  testator  may  so  dispose  of  his 
real  estate  that  it  will,  upon  his 
death,  vest  in  his  heirs  by  opera- 
tion of  law,  subject  to  be  aivested 
upon  the  happening  thereafter  of 
a  contingency  provided  for  in  the 
will.    Lougheedv.  D.  Bap.  Qhurcli. 

21 X 


8.  The  will  of  D,,  after  a  devise  to 
his  wife  of  a  life  estate  in  all  his 
real  estate,  contained  a  devise  of 
certain  lands,  commencing  as  fol- 
lows: "  At  the  death  of  niy  wife, 
I  give  and  devise,"  etc*  The  de- 
vise was  to  a  religious  society,  the 


land  to  be  used  as  a  parsonage;  tlie 
devise  providing  that  whenever 
the  society  ceased  to  so  use  it,  it 
should  revert  to  the  testator's 
heirs.  The  society  was  unincorpo- 
rated at  the  time  of  the  testator  s 
death,  but  was  incorporated  dur- 
ing the  life  of  his  widow.  In  an 
action  for  partition  brought  by 
one  of  the  heirs  of  D. ,  who  claimed 
the  devise  to*  be  void,  held,  unten- 
able; that  the  terms  of  the  will 
showed  the  intent  of  the  testator 
to  be  to  vest  the  estate  in  the 
devisee  at  the  time  of,  and  not  be- 
fore, the  death  of  the  wife,  and  if 
the  devisee  at  that  time  should  be 
able  to  take,  the  devise  was  valid, 
the  title  to  the  remainder  being  in 
the  heirs  from  the  time  of  the  tes- 
tator's death  to  that  of  his  widow, 
subject  to  be  divested  if  the  de- 
visee at  the  time  of  her  death  was 
an  existing  corporation  capable  of 
taking,  in  which  event  the  title 
would  vest  in  it.  Id. 
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